Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


I 


I  izidh  Google 


D.,mcdb,G00glc 


D.,mcdb,G00glc 


D.,mcdb,G00glc 


D.,mcdb,G00glc 


CN 

3a 


!db,Googlc 


,icdb,Googlc 


D.,mcdb,G00glc 


D.,mcdb,G00glc 


American  and  English 

RAILROAD  CASES. 


a  collection  of  all  thk 

Railroad  Casks  in  the  Courts  of  Last  Resort  in  Aherica 

AND  England. 


J.  C.  THOMSON,        .        .       .     Editor. 

WH.  H.  HcklNNEY,       ■       ■     AssociATR  Editor. 


VOLUME  XLIII. 


NORTHPORT,    LONG   ISLAND,   N.    Y. 

EDWARD  THOMPSON  COMPANY,  Publishers. 


D.,mcdb,G00glc 


EDWARD  THOMPSON  COHPAMV. 


LONG-ISLANDER  PRINT. 


D.gnzcdbyGoOgIc 


TABLE  OF  CASES  REPORTED. 


VOL.  XLIII. 


Cases  of  wUch  only  aa  abstract  tias  been  givea  appear  In  Italics. 


American    Loan    and  Tmst  Co., 

KoeeUndr.,(U.  S.) $ig 

Anderson   v.   Minneapolis   Street 

R.  Co..  (Minn.) 2^ 

Appeal  of  Ballon,  (Pa.) Tog 

of  Easlon.   Sonth  Easton   & 

West  End    Passeogei    R.    Co., 

(Pa.).  'S3- 

of  River  Froift  R.  Co.    (Pa.),  167 

Athens,  Mayor,  etc..  of,   Coviqg. 

tion  &  Uacon  R.  Co.  v.,  (Ga.). .   174 
Attorney  Gener^,  Com.   ix  rtl,  v. 

New  York.  Lake  Erie  &  W.    R. 

Co.,  (Pa.) SSO 

Angusia     &    Kooxville    R.    Co., 

TomkiDS  v.,  (5.  Car.) 127 

Austin,  Northern   Pacific   R.   Co. 

^■,  (U.S.) 7 

iailou.  Appeal  of,  (Pa.) 70Q 

Kneeland  I'-.iU.S.) 519 

ftarreti,  Vicksbnrg  &  Meridian  R. 

Co.i^,  (Miss.) 595 

Barton  v.  Sute,  (Tex.) 333 

Bay  City  Street  R.  Co.,  Taylor  v., 

(Mich.) 335 

Bayonne,  City  of.  State  (Central 

R.  Co.  of  New  Jersey,  Pros.)  *., 

(N.J.) 176 

Sta;i  B,  Ckiiagif,  W.  &•  M.  R.  Co., 

{»'"■) 3« 

Bippns  V.  Chicago  A   AtUntlc   R. 

Co.. (CO 436 

Blanton  v.  Richmond,  Fredericks- 
burg ft  Potopac  R.  Co,,  (Va.). .  617 
Broolilyii  City  R.  Co.,   Mussaer 

I-.,  (N.   Y.) 319 

Brown.  Chaiianooga,  Rome  ft  Co- 

Iniflbas  R.  Co.  v.,  (Ga.) 611 

Btckner  v.  Paeiju  Sf  G.  E.  X.  Co., 

{Art.) 587 

Barfcluun  v.  Ohio  ft  Mississippi 

R-Co.,  (Ind.) ISB 

£ytrt    V.   Z>envtr    Grck  Jt.    Co., 

iaio.) 587 


Calcasien  Lumber  Co.  v.  Harris, 

(Tex.) S70 

Camer  v.    CMeago,   St.  P.,   M.   &• 

O.  R.  Co.,  (Minn:] 78 

Carty  v.  City  of  Loodoo,  (Out.). .  379 

Cascf.  Kelly,  (U.S.) i 

CattersoH,  Mytrs  v.,  {Eng^) 578 

Central  R.  Co.  of  New   Jersey  v. 

City  of  Bayonne.  (N.J.) 176 

Central  Trust   Co-  v.  Grant  Loco- 

\moiive  Works.  (U.S.) 503 

Charleston.  Cincinnati  ft  Chicago 

R.  Co.  V.  Leech,  (S.  Car.) 588 

Cbattanoc^a,  Rome  ft   Columbus 

R.  Co.  ».  Brown,  (Ga.) 611 

Chicago  ft  Atlantic   R.   Co.,   Bip- 
pns f.,  (C.  C.) 436 

Fanners'  Loan  ft   Trust   Co. 

"-.(CC.) 436 

Chicago,  Burlington  ft  Northern 

R.  Co.  V.  Porter,  (Minn.) 170 

ChitagB,  B.  b'Q.   ff.   Co.,  DtWitt 

v.,(C.CX 463 

Chicago  ft  Canada    Southern   R. 

Co..  Hickox  v.,  (Mich.) 613 

Chicago  City   R.   Co.  v.   Wilcox, 

(III) ^99 

Chicago  ft  Eastern  Illinois  R.  Co. 

V.  Goyctie,  (III.). 36 

Chicago,   M.  &•  Si.   P.   R.    Co.   v. 

Third  Nat' I  Bk.  of  Ckicage,  (U. 

S.) 688 

Chicago  ft  Norlhwestern    R.  Co., 

Kelgey  v.,  (S,  Dak.) 43 

Chicago,  Rock  Island  ft   Pac.   R. 

Co.,  Leavenworth  County  c.  (U. 

S.) 48s 

,  Merchants'      Union     Barb- 
Wire  Co,  ^..(lowa) lar 

Chieaev,  SI.  Lotiis  &■  PiUi.   R.    Co. 

V.  Burger,  (Ind.) 43,      54 

,  Whiiei-.,  (Jnit.) 156 

Chicago,  Santa   Fe   ft   California 

R,  Co.,  Jackson  v..  (C.  C.) 145 


DigiMzedbyGoOglC 


TABLE  OF  CASES  REPORTED. 


dhlcago  West  DlTJsIoo  R.  Co,  o. 
Ryan,  (III.) 396 

Chunk  of  Aictntiim  v.  Tixat  &• 
Pac.  It.  ai.,{C.  C.) sSS 

Church  of  the  ftnA^  XjiitiMiAioa 
V.  Pateraon  EKtenslon  R.  Co., 
(N.J.) 654 

Citizeas  Street  R.  Co.,  ladlao- 
apoiis  Cable  Street  R.  Co..  «., 
(lod-) aj4 

Cit;  Electric  Street  R.  Co..  Wil- 
liams v.,  (C.  C.) 315 

City  ol  Athens,  Covington  &  Ma- 
con *.  da.i'..{Ga:) ij4 

Baranae,  Sute  (Central  R. 

Co.  of   New  Jersey,    Pros.)  e., 
<N.  J.) 176 

London,  Carty  v.,  (Oht.) S79 

— ^  New  Orleans,  State  ex  rtl.  c. 
New  Orleani  City  ft  L.  R.  Co. 
(La,) 976 

New  Orleans.  Sute  ex  rel.  ». 

New   Orleans  ft    Northeastern 
R.Co.,(La.) 258,  363 

Portland,  Lincoln  Mau  Bank 

":  (Me.) 463 

Utica,Gflmore  it..  (N.  Y.).  ...  235 

Cteveland.  St.  L.  &•  K.  C.  R.  Co., 
EaMt  v.,{C.  C.) 643 

Clune  V.  Mil-aaukee  &•  //.  X.  Co., 
(»-".) 36 

alumUa  fir-  P.  K.  Co.  ij.  Farring- 
ton,(Wask:S 39 

Commonwealth  ix  rel.  Attorney 
General  v.  New  York,  Lake 
Erie   &  W,    R.   Co..   (Pa.),...  550 

Conger  V.  New  York,  West  Shore 
SB.  R.Co.,(N.  Y.)  ..: 643 

Congregation  of  R.  C.  Church  of 
Ascensiott  v.  Texas  &•  Pae.  R. 
Co..  (C.  C.) 58S 

Connecticut  &  Passu m ps i c  Ri».  R. 
Co..  Uirdi'.,(N.  H.) 63 

County  of  Leavenworth  v.  Chi- 
cago, R,  I.  *  Pac.  R.  Co.,  (U. 
S.) 485 

Covington  ft  Macon  R,  Co,  n. 
Mayor,  etc.,  of  Athens.  (G*.). ..  174 

Cox.  MinneapeHi  &•  St.  L.  R.  Co. 
v.\  ijema) 646, 

Crum,  Fremont.  Elkhorn  ft  Mis- 
souri Valley  R.  Co.  v..  (Neb.). .     7t  i 

Cumberland   Telephone   &   Tele-         I 
graph  Co.  V.  United  Electric  R. 
Co.,  {C.  C.) 194 

Daly  V.  Chieaga,  M.  ^  St  P.  R. 
Co.,  (hfinn^.. 37 

Davis,  Savannah,  Florida  &  W. 
R.  Co.  K,,(Fla.) 543  j 

Day,  LotdsvilU,  N.  O.  &•  T.  R.  Co. 
"-.  (-^'".) 59>1 


[VOL.  43 

D»ton,  Fort  Wayne  ft  Chicago 

K.   Co.    V.    Grant    Locomotire 

Works,  (U.S.) 503 

Denver  arcit  R.    Co.,    Byert    v., 

(CMi.) ; 567 

Denver  (f  R.  d.  R.    Co.    v.    United 

StaUi  TrtutCo.,  (C.  CI 463 

Denver  &■  S.   F.  R.    Co.   v.    Sch^l 

Diit.  No.  ax,  {.Cole.) 599 

Des  Moines  ft  Fort  Dodge  R.   Co. 

■V.    Wabash.   St.    LouU  ft   Pac. 

R.  Co.,  (U.S.) 694 

Des    Moines   ft   Kansas   City   R. 

Co.,  HatWth  i'.,(lowa) its 

De  Witt  V.  Chicago  B.  &•  Q.  R.  Co., 

(C.C.) 463 

Donisthorpe  v.  Fremont.  Elkhorn 

ft  Mn.  Val.  R.  Co.,  jNeb.) 583 

Donohuc.    Georgia    Soillhem    ft 

Florida  R.  Co.  p.,  (Oa.) 9) 

Deyichrr  ».  Chicago,  M.  **    St.    P. 

R.  Co..  (Minn.) 43 

Dttniap,  Shenandoah  Val.  R.  Co.  s., 

(Vo.)  .: 64& 

Earlywine     v.  Topeia,     Saif^  t)" 

(V.  R.   a>.,(Aa*.) 576 

Easton.    South  E«stoo    ft  West 

End  Passenger  R.  Co..   Appeal 

of,  (Pa.) 353 

Eait  rentteiire,  Va.  &:Ga.  R.    Co. 

V.  Sellers   (Ga.) flo8 

Eaton  o.  Cieuiland,  St.  L.  S"  K.  C. 

R.  Co..  (C.C.) 643 

Eatoh  V.  Oregon  Railway  ft  Na<^l- 

gation  Co.,   (Ore.) S7 

ElWell  V.  Fosdick,  (U.  S.) 450 

Elyton  Land  Co.  v.  Mingea,  (Ala.)  309 
Farmers'   Loan   &   Trust   Co.   k. 

Chicago  ft  Atlantic  R.    Co.,  (C. 

C).  436- 
Fell  6' Throp  Co.   V.   Pennsylvama 

R.Co..(^f:J.) 577 

Fidelity  Insurance  Trust  ft   Sate 

Deposit     Co.      V.   Shenandoah 

Valley  R.  Co.,  (W.  V».) 356 

Fifth  National   Bank,   New   York 

Elevated  R.  Co.  j/.,  (U.  S.) 403 

First      Congregaiibnal      Church. 

Trustees    of,    ti.    Milwaukee  ft 

Lake  Winnebago  R.  Co..  (Wis.)  1B2 
Fisher,  Midland  R.  Co.  v.,  (Ind.)  578 
Fogg   V.     Nevada-California-Ore. 

gon  R.  Co.,  (Nev.) 105 

Forbes    v.    Rome,    Walerlown   ft 

Ogdensburs,    R.    Co.,     (N.  Y.)  137 

Fosdick.  Elwcll  I/..  (U.  S.) 4SO 

Fremont,     Elkhorn     ft    Missouri    . 

Valley  R,  Co.  p.  Cram.  (Neb.). .     71 

Donisthorpe  P..  (Neb.) 583 

Gage  V.  LouisvilU,  N.  0.  &•  T.   R. 

Co.,   (Tenn.) 63 


DigiMzedbyGoOglC 


"♦OL.  43] 


TABLE  OP  CASES  REPORTED. 


&. 


GaltKHth,   ff.   6'. 

V.  Stole,  (?■«.) 54a 

Georgia   Sonthern   ft   Florida   R. 

Co,  V.  Donohue,  (Ga,). 9s 

r.  Ray,  <Ga.)  95 

Giant-Powdef  Co.  v.  Oregon  Pae. 

R.  Co.,  (C.  C) 6a3 

Giimrt-e  V.  City  of  Utica  (N.  Y.)  tas 
Goyette,  Chicago  &.  Eastern  Illi- 
nois R,  Co.  v..  (III.) 36 

Gudger  V.  Richmond  ft   DaoTille 

R.  Co., (N.  Car.) 606 

Gmlf,  Orlorada  *•  5.  F.    S.    Co.    v. 

Hodgn,    (TWr.) 193,   194 

v.MiLem,  (Tex.) 63 

GiiDib  V.  Twcniy-lhird   Street   R. 

Co..  (N.Y.) 31S 

Grant  LocomotiTe  Worlu,  Central 

TrusiCo,!/.,  (U.S.) S03 

Gr«>-soa,  Memphis  &   Charlcstoa 

R.  Co,  v.,  (Ala.) 681 

Green,  Rlehardson'i  Execacor  v., 

(U.  S.) jBo 

Hamilton,  Toledo,  Delpho*  ft   B.         | 

R.  Co.  f..,  (U.  S.) 4761 

Barbach    v.   DesMolnes    ft  Kan-         I 

sas  City  R.  Co.,  (Iowa) IIJ  [ 

Hargis  v.  Kansas  City,  Clinton  ft         I 

SpringSeld  R.  Co.,  (Mo.) S99 

tlarmsH  v.  San  Francitco  &•  S.    R.  I 

Co.,   (,Cttl.) 641,  64a  I 

Harris,  Calcaslen  Lutnbet  Co.  v.,         , 

(Tex.) S7o! 

Haverly   *.  State  Line  ft  Sullivan 

R.Co.,(Pa.) 3,1 

Hazel,  People's  Passenger  R.  Co.  | 

"-.(Pa.) 400 

Heidenhain,  Stale  v..  (La.) 387 

HiUna     Lumber    Co.     v.     Montana 

Cent.  K.    Co.,  {Menl.) 643 

Hickox    V.    Chicago    ft     Canada         I 

Southern  R.  Co.,  (Mich.) 613 

Hoffman  a.  ChUago,   M.  &'    St.    P. 

R.   0>.,(Minn.-) 38 

Holmes,  Wrightsville  v.  Tennille 

R.  Co.  i.„(Ga.) 609 1 

Humphreys  v.    >Iew.  York,    Lake         i 

Erie  ft  W.  R,  Co.,  (N.  Y.) 700 

•Hussner  n.  Brooklyn  Cily  R.  Co.,         , 

(N-V,) aig! 

Indianapolis  Cable  Sireet  R.    Co.         , 

V.  Ciliieos'  Street  R.  Co.,  (Ind.)  334 
In  r^  Third  Avenue   R.  Co.,  (N.         I 

Y.) :....  aza 

Ireland  V.  Gtuinnati.  W.  &'  Af.  X.         1 

Co.,{SfieA.) 30,     31I 

Jackson  v.  Chicago,   Santa   Fe   ft         \ 

California  R.  Co..  (C.  C.) 145! 

Kansas  City  Cable   R.   Co.,  Pope 

i'„(Mo.) 1901 

Kansas  City.    Cliotoa   ft   Spring- 


field R.  Co.,  Hargii  v.,  Oi9^. .  S99 
Kelloy  V.  Mltcouri  Pacific  R.  Co., 

(Mo.) 186 

Kelly.  Case  I-.,  (U,  S.) I 

Kelsey  V.  Chicagoft  Korthicestern 

R.Co.,  (S.  Dak.) 43 

Kindred    (/man    Pat.    K.    Co.    v.. 

(A'"") sn 

Knee  land  v.  Americas  Loan  ft 
Trust  Co.,  (U.  S.) S"9 

KneeUnd  c .  Ballou  (U.  S.) $19 

Koonlz  f.  Oregon  R.  &  Naviga- 
tion  Co.  (Ore.) II 

Laird  v.  Connecticnt  ft  Passnmp- 
sicRiv.  R.  Co.(N,    H.) 63 

Leavenworth  County  v.  Chicago, 
Rock  Island  ft  Pac.  R.  Co. 
(U.  S,) 48s 

Leech,  Charleston,  Cin.  ft  Chic. 
R.  Co.   V.   (S.  Car.) sS8 

Lincoln  Nal.  B^nk  v.  City  of 
Portland   (Me.) 463 

Lillle  V.  Grand  Ropidi  Street  R.  Co. 
(''irUh.) 199 

London.  City  of.   Cany   v.   (OnL)  379 

L«MindlU,  N.  A.  &•  C.  R.  Co., 
Morrii   B.  (Ind.) 648 

louirvilte.  New  Orttant  &>  Tex.  R. 
Co.  V.  Day,  {Miss) ;  598 

V.  Nftlchei.  Jackson  ft  Co- 
lumbus R.  Co.,  (Miss.) S4 

McCann  v.  Sixth  Avenue  R.  Co.. 
(N.Y.) ag7 

McMurray  T'.  Moran,   (U.   S.). ...  443 

Macon  ft  Birmingham  R.  Co.  v. 
Stamps,  (Ga.). 318 

Marine  Insurance  Co.  v.  Si.  Louis. 
Iron  Mountain  ft  Southern  R. 
Co.,  (C.  C.) 79 

Mayor,  etc..  of  Athens.  Coving- 
ton ft  Macon  R.  Co.  7.,.  (Ga.). . .   174 

Memphis  &  Charleston  R.  Co.  u. 
Grayson,   (Ala.) 681 

Mercantile  Trust  Co.  v.  Missouri, 
Kan.  &  Tex.    R.   Co.,  (C.  C). . .  469 

Merchants'  Union  Barb-Wire  Co. 
It.  Chicago,  Rock  Island  ft  Pa- 
cific R.  Co.,  (Inwa) Ill 

Metropolitan  Elevated  R.  Co., 
Newman  v.,  (N.  Y.) 413 

Metropolitan  Elevated  R.  Co., 
Tallman  v..  (N.  V-) 409 

Midland  R.  Co.  i-.    Fisher,   (Ind.)  573 

V.  Wilcox.  (Ind.) 639 

and  KetterinK,  Thrapston   ft 

H.  R.  Co.  V.  Robinson.  (Eng.)..  557 

Miller  ii.  Rallerman,  (Ohio) 339 

V.  St.  Paul  atv  R.  Ci.,  (Minn.)  393 

Millj  V.  Ciiea^'o.  M.  &■  SI.  P.  R. 
Co.. (Wis.).'- 4*,     61 

Milwaukee  &  Lake  Winnebago  R. 


D.gnzcdbyGoOgIc 


TABLE   OF  CASES  REPORTED. 


Co.,  Trustees   of  First   Congre- 

gational  Church  i/.,  (WU.) iSi 

miwaukii    &•   Northtrn     R.     Co., 

auMV..(Wii.) 36 

Mingea,    Elyton     Land     Co.    v., 

(Ala.) 309 

Miunei^lU  &•  SI.  Z,  ^.  Co.  v.  Cax. , 

{Imoa) 646 

Minneapolis  Street  R.  Co.,  Ander. 


Hiss 


..  (Min 


.   294 


:   Tejc.   R.   Co. 
Mercantile  Trust  Co.  *.  (C.  C.)  469 

Roberts  v.,  <Kan.) 53^ 

Missouri   Pacific   R.   Co,,    Kellny 

f.,  (Mo.) 

V.  Texas  &•  P.  R.  Ce.,  {Bbij, 

iHtervemrr),   (C.    C.) 

,Wyliei^.,<C.C.) 44> 

Monlana  Cent.  R.  Co. ,  Helena  Lum- 
ber Ce.  v.,  (Menl.) 643 

Moran,   McMurraytv.,  (U.  S.). ...  443 
Morey,  Ohio  Soulhem  R.  Co. 

(Ohio) ;     97 

Morris  v.  LomsvilU,  N.A.^C.R. 

Co.,  (Ind.) 643 

Myers  v.  Cattersea,  (Eng.) 578 

Natchez,  Jackson  &  Columbas  R. 

Co.,  Louisville,  New  Orleans  & 

Texas  P.  R.   Co.  i'..  (Miss.). ... 

NeTada..CalifomU-OreKon  R.  Co., 

Fog;g^.,(Nev.) 

Newman  v.  Metropolitan  Ele- 
vated R.Co.,(N.  Y.) 

,  PhilHpaburgh  Horse  Car  B. 

Co., (N.J.) 305 

Hew  Orleans  CI^  &  L.  R.  Co., 
State  ex  rti.  Ciljr  of  New  Or- 
leans v.  (La.) 

New  Orleans  &  Northeastern  R. 
Co,,  State  M  rel.    City   o(  New 

Orleans  v.,  (La.) 358,  363 

New  Orleans   &   Pacific  R.  Co.  v. 

Union  Trust  Co.  (C.  C.) 458 

Newport  Street  R.  Co.  Taggart  v., 

(R.I.) 308 

New  York  Elevated  R.  Co.  v.  Fifth 

National   Bank  (U.  S.) 403 

New  York.  Lackawanna  &  West- 
ern R.  Co.,  Ottenot  v.,  (N.  Y.).   149 
New  York,  Lake  Erie  &   Western 
R.  Co.,  Com,  ex  rtl.   Ally,  Gen. 

•-..(Pa-) 550 

,  Humphreys  ».,  (N.  Y.) 700 

New  York,  West  Shore  &   Buffalo 

R.  Co.,  Congert.,  (N,  Y.) 643 

Norfolk  &  Western  R.   Co.,.State 

"..(W.  Va.) 330 

Northeastern  R.  Co,,  WIlIoDghby 

f..(S.Car.) 660 

Northern  Pacific  R.  Co,  v.  Austin, 
(U.  S.) 7 


[VOL.  43 

NoTtkem  Pae.  R.  Co.,  United StaUi 

v.AC.C.) 549,   550 

Ohio&  Mississippi  R.  Co.,  Burk- 

ham   v.,   (Ind.) 153 

V.   McCartney,   {Ind.) 31 

Ohio  Southern  R.   Co.   v.    Morey, 

(Ohio) '.     97 

Oregon  Pacific  R.  Co.,  Giant-Pow- 
der Co.  i-.,(C.  C.) '. 633 

Oregon     Railway    ft   Navigation 

Co..  Eaton   v..   (Ore.) 57 

' .  Koontz  K.,   (Ore.) 11 

Ottenot  V.  New  York,  Lackawanna 

ft  Western    R.   Co.,  (N.  Y.). ...   139 
PaaJicdfG.  E.  R.  Co.,Buehur  v., 

iAri.) 587 

Paterson  Extension   R.   Co.,  Rec- 
tor, etc..  *.,  (N.  J.) 654 

PinHsylvamta  R.  Co.,  Fell  &•  Throp 

Co.v.,(N.J.) 557 

People's   Passenger     R.     Co.     v. 

Haiel,  (Pa) 400 

Phillipsburgh  Horse  Car  R.  Co., 

Newman  v.,  (N.  J.) 305. 

Pope  V.  Kansas  City  Cable  R.  Co., 

(Mo.) 390 

Porter,    Chicago,    Burlington    ft 

Northern  R.  Co.  v.,  (Minn.) 170 

Portland,  City  of,  Lincoln  Nat. 

Bank  p.,  (Me.) 4(13; 

Ratterman,  Miller  v..  (Ohio.) 33^ 

Rauenstein  v.  A'«b  Vori,  L.  6*  fT. 

R.Co.,(fi.    Y.) I3&- 

Say,  Georgia  Southern   &  Florida 

R.  Co.  I...  (Ga.) 95. 

Rector,  etc.,  of  the  Church  of  the 
Holy  Communion   v.    Paterson 

Extension  R.  Co.,  (N.   J.) 65* 

Richards,    Western    New    York    *■ 

Pcnn.R.  Co.-v.,  (Po.) 559 

Richardson's  Executor  v.   Green, 

(U.  S.) 380 

Richmond  ft  Danville  R.  Co.,  Gud- 

ger  f.,  (N.  Car.) 6o5 

Richmond,  Fredericksburg  ft   P. 

R.  Co.,  Blanton  v.,  (  Va.) 617 

iver   Front  R.   Co.,  Appeal  of, 

(Pa.) 167 

Roberts  f.  Missouri,  Kan.  ft  Tex. 

R.  Co..   (Kan.) 533- 

Robinson,    Midland    R.   Co.   and 
Kettering,  T.  ft  H.  R.  Co.  f., 

(Eng.) SST 

Rome,  Watenown  ft  Ogdensburgh 
R.  Co.,  Forbes  11..  (N.  Y.)..   ...  137 
ost     V.   Missouri   Pac.     R.    Co., 

(Tex.) 43.  53.     54 

RuddeU.  St.  Louts,  I.  M.   (i-  S.   R. 

Co.v.,{Ark) S8T 

Ryan,  Chicago  West   Division   R. 
Co.*., (111!) 396 


DigiMzedbyGoOglC 


VOL.43] 


TABLE   OF   CASES   REPORTED. 


VI! 


Si.  Loais,  Iron  MountaEa  ft  South- 
ern R,  Co.,  Marioe    los.  Co,  v., 

(C.  C) 79 

V.  RtuUtU,    (Art.) 587 

SaM  Franeija  &•  S.  ff.  Co. ,  Harmett 

v..  tCal.) 641,  643 

Savaanah,  Florida  &  Western  R. 

Co.  V.  Davis,  (F'".) 543 

StAoa/  Diilriet  A'o.   33,  Denver  &• 

S.  F.R.  Ca.  B.,iCi!li>,) 599 

SeOett.  Eatt  Tema.  Va.  &•   Ca.   X. 

0>.   p..   iCa.) 60B 

Sienandfok  Vol.  R.  Co.  v.  Ihmlap, 

<f-) 646 

,  Fidelity  Ina.   Tniat   &   Safe 

Depoiit  Co.  B.,  (W.  Va.) 356 

SixtbATCQue  R.  Co.,  McCaaa  v., 

(N.y.) 397 

Seuli^m  CaUfamm  Moiarjiaad  Ca, , 

ThampjoM  v.  {Cai.) 598 

Saulktm  Pat.   R.     Co.   v.    TiUey, 

(CC.) 550 

Sumps,  Hacon  &  Birmingham  R. 

Co.c,  (Ga.). 31B 

State,  Banon  v.,  (Tex.) 333 

.  (Cenual   R.   Co.    of    N.   J., 

PrM.)ir.  City  of  Bajoane,  (N. 

'■) 176 

,  CalveitoH.  //,  &•  S.A.  R.  Co. 

i>..{Tex,) S4a 

e.  HeideahaiD,  (La.) 387 

.  Norfolk  &  Westera  R.  Co., 

(W.  Va.) 330 

ex  rel.  City  of  New   Orleans 

V.  New  Orleans  Cit;  &  L.  R. 

Co.  (La.) 376 

•^eire/.Chy   of  New   Orleans 

V.  New  Orleans  &  Northeastern 

R.Co.(La.) 358,  »63 

Sate  Line  &    Sullinn   R.    Co., 

Haverly  «.,  (Pa.) 31 

Taggan  V.  Newport  Street  R,  Co 

(R.I.) 308 

Tallnuui  c.  Metropoliua  Elevated 

R.Co..{N.  Y.) 409 

Taylor  V.  Bay  City   Street  R.  Co., 

iMid,.) 335 

Taati-^  PaHfie  R.  Co.,  Qmgrega— 

Hon  of  R.   C.    CMurek  of  Aicm- 

non.{C.C.) 588 

Third  Avenne  R.   Co.,   In  re,  (N. 

Y.) 223 

TUrd  Nafl  Bank  cf  Oiicago,  Chi- 

e*B>.  M.  *■  St.    P.  R.  Co.  V.  (t/. 


ritoMfiseit    V.    Souihrm   Califorma 

Molar  Road  Co.  (Co/.) $98 

Ti/iry,     SiruHum  Pat.   R.    Co.   v., 

(C.  C) sso 

Toledo,  DelphoE  &  BurlinstoD  R. 
Co-.x..    Hamilton,  (U.  S.)   476 

Tomkins  v.  Augusta  &  Knoiville 
R.  Co..  (S.  Car.) 137 

Topeka,  Salina  &•  W.  ft.  Co., 
Earlynane  v.,{KaH.) 576 

Trustees  of  First  Congregational 
Church  V.  Milwaukee  &  Lake 
Winnebago  R.  Co.,  (Wis.) 183 

Twenty-third  Street  R.  Co.,  Gumb 
i'-.(N.Y.) 31s 

Union  PacifU  R,  C».  v  Kindred, 
(A-a*..) 577 

Union  Trust  Co.,  New  Orleans  & 
Pacific  R.  Co.  r.,   (C.   C.) 458 

United  Electric  R.  Co.,  Cumber- 
land Telephone '  &  Telegraph 
Co.  r.,  (C.  C.) -194 

United  Stalet  v.  Northern  Pat.  R. 
Co.(C.   C.) 549,  550 

l/niud  Statei  Tnal  Co.,  Denver  if 
R.  G.  R.  Co.  V.  {C.  C.) 463 

Utica,  City  of,  Gilmore  v..  (N.  Y,)  225 

Vicksburg  Jt  Meridian  R-  Co.  v. 
Barrett,  (Miss.) 595 

Virginia  Midland  R.  Ca  »,  Wash- 
ington, (Va.) 688 

Wabash,  St.  L.ouis  &  Pac.  R,  Co., 
Des  Moines  ft  Fort  Dodge  R. 
Co.^.,(U.  S.) 694 

Washington,  Virginia  Midland  R, 
Co.  v.,  (Va.) 688 

Weil  V.  Dry  Dock,  E.  B.  *■  B.  R. 

co.AJV.  y.) 394 

tVeilem  Nev  York  6*  Perm.  R.  Co. 

V.  Richardt,  (Pa.) 599 

White  V.  Chicago,    St.  Louis  ft 

Pittsburgh   R.  Co.,  (Ind.) 156 

Wilcojt,  Chicago  City   R.    Co.  v., 

(III.) »W 

,  Midland  R.   Co.  v.,  (Ind.). .  639 

Williams    v.  City   Electric   Street 

R.  Co.,(C.  C.) ais 

Willoughby   v.    Northeastern     R. 

Co.,  (S.  Car.) 660 

IViltoH  V.   Northern  Pae.  R.    Co., 

(mnn.) 30 

WrIghtsville  A  TeoniUe  R.  Co.  v. 

Holmes,  (Ga.) 609 

Wylie  f.  Missonri  Pacific  R.  Co., 

(CC.) 431 


.vCoogIc 


D.,mcdb,G00glc 


AMERICAN  AND  ENGLISH 
KAILROAD     CASES. 


VOLUME   XLIIL 


{IJJ  U.  S.  21.) 

Powar  to  Aet|uir»  Lwidi — Uh  for  Railroad  PurpotM. — A  railroad  con- 
pany  which  is  authorized  to  acquire  land  loo  feet  in  width  for  right  of 
way,  and  also  such  lands  as  are  needed  for  depot  buildings,  etc.,  and  far 
purposes  connected  with  the  use  and  management  of  the  railroad,  cannot 
acquire  lands  which  are  not  necessary  for  railroad  purposes,  even  though 
they  be  donated  for  the  purpose  of  aiding  its  construction,  when  no  stat- 
ute of  the  state  authorizes  corporations  to  hold  lands  without  regard  to 
the  uses  Lo  be  made  of  them. 

Sama — Judicial  NotiM  of  Private  Aot-^Chartar.— The  fact  that  the  char- 
ter of  a  corporation  is  a  private  act  of  which  the  court  cannot  take  judi- 
cial notice,  and  that  it  was  not  brought  to  the  noticeof  the  court,  by  plead- 
ing or  otherwise,  does  not  authorize  the  court  to  enforce  the  right  of  the 
company  to  lands  not  necessary  for  corporate  purpose  when  no  authority 
by  general  statute  to  acquire  such  lands  is  shown. 

Sama — Chartor— Judicial  Notice— Dsclantion  in  Statute.—Althougb  the 
legislature  may  not,  by  provision  inserted  in  the  act,  have  the  power  to 
make  that  a  public  law  which,  in  Its  essential  nature,  is  a  private  law,  yet 
where  the  legislature  has  expressly  declared  that  a  charter  shall  be  a.  pul>- 
lie  act,  the  courts  are  authorized  to  take  judicial  notice  of  its  terms. 

Sama — Suit  by  Corporation —Sola  Riglrt  of  State  to  Quaitlon  Authority.— 
Where  a  corporation  is  seeking  to  obtain  title  to  lands  which  are  not  re- 
ouired  for  corporate  purposes  and  the  acquisition  of  which  is  ultra  vires, 
ttie  rule  that  the  power  of  the  corporation  to  hold  lands  is  one  which  con- 
cerns the  state  alone,  and  the  title  thereto  can  only  be  defeated  by  pro- 
ceedings in  the  nature  of  quo  warranto  on  behalf  of  the  state  does  not 
ap[dy,  and  the  court  will  not  enforce  a  contract  or  trust  in  favor  of  the 
corporation. 

8ame--Compensat1on  for  Improvamenti — Where  a  person  admits  that  he 
holds  lands  in  trust  for  a  corporation,  and  offers  to  convey  them  upon  pay- 
ment for  the  JmprovemCTits,  a  decree  authorizing  the  corporation  to  ac- 
quire title  to  the  lands  only  upon  payment  of  compeoiation  for  the  im- 
provements, is  not  unjust  or  inequitable. 

Same— Ratantion  of  Property  Fnuidulentl*  Acquired- — Where  the  corpo- 
ration is  not  authorized  to  acquire  title  to  lands,  the  fact  that  lands  were 
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conveyed  to  the  defendants  for  the  benefit  of  the  corporation,  and  that 
the  failure  of  the  court  to  direct  a  conveyance  to  the  corporation  will  leave 
the  defendants  in  the  possession  of  property  fraudulently  acquired  for 
which  they  ^ve  no  consideration,  confers  upon  the  corporation  no  cause 
of  action. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Wisconsin, 

Suit  by  Timothy  Case,  receiver  of  the  Green  Bay  &  Minne- 
sota R.  Co.  against  David  M.  Kelly  and  others,  for  a  decree 
adjudging  that  the  title  of  lands  held  by  the  defendants  be  sur- 
rendered tothecompanyor  to  plaintiff  as  receiver.  The  decis- 
ion of  the  circuit  court  is  reported  in  13  Am.&Eng.  R.  Cas.  70. 

Walter  C.  Larned  and  H.  B.  Turner i  for  appellant. 

E.  H.  Ellis,  for  David  M,  Kelly,  appellee. 

Ceo.  H.  Noyes,  for  George  Hiles,  appellee. 

MiLLEK,  J. — The  Green  Bay  &  Minnesota  Railroad  Com- 
pany  being  in  the  hands  of  a  receiver,  namely,  Timothy  Case, 
Ckw  Mitrt.  ^"  ^^  circuit  court  of  the  United  States  for  the 
eastern  district  of  Wisconsin,  in  a  suit  by  the  Far- 
mers' Loan  &  Trust  Company  to  foreclose  a  mortgage  on  said 
railroad,  said  receiver  was  directed  by  the  court  to  take  pos- 
session of  all  the  property,  real  and  personal,  of  said  com- 
pany, namely,  its  roadbed,  lands,  rignt  of  way,  and  all  its 
other  property  and  rights  whatsoever,  with  authority  to 
bring  suits,  in  the  name  of  the  railroad  conipany,  as  he  should 
be  advised  by  counsel  to  be  necessary.  Under  this  order, 
Mr.  Case,  as  receiver,  brought  the  present  suit,  stating  that 
he  sues  in  behalf  of  said  railroad  company,  and  as  receiver, 
the  defendants  David  M,  Kelly,  Henry  Ketchum.and  George 
Hiles  and  the  Arcadia  Mineral  Spring  Company,  a  corpora- 
tion created  by  the  laws  of  the  state  of  Wisconsm.  The  alle- 
gations of  the  bill  are  that  the  defendants  Kelly,  Ketchum, 
and  Hiles,  who  were  officers  of  the  railroad  company  during 
its  period  of  construction,  had  procured  numerous  donations 
of  land  from  citizens  who  were  interested  in  the  construction 
of  the  road,  along  its  line,  intended  to  be  for  the  use  and  ben- 
efit of  the  railroad  company,  and  to  assist  it  in  such  construc- 
tion. The  fundamental  allegation  of  the  bill  is  that  these 
defendants,  representing  to  the  persons  who  made  the  dona- 
tions that  they  were  officers  of  tne  road,  and  soliciting  these 
grants  for  the  benefit  of  the  road,  took  the  conveyances  to 
themselves  individually :  that  thej  did  this  in  a  fraudulent 
manner,  by  making  the  grantors  in  the  convevances  believe 
that  they,  as  the  officers  of  the  company,  could  receive  the 
conveyances  for  the  benefit  of  the  road ;  and  that  either  the 
grantors  did  not  really  know  to  whom  the  conveyances  were 
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made,  or  were  induced  to  believe  that  when  made  the  gran- 
tees held  the  lands  as  a  trust  for  the  benefit  of  the  road. 
These  defendants  not  recognizing  this  trust,  and  the  convey- 
ances on  their  faces  being  merely  conveyances,  to  the  indi- 
viduals, either  separately  or  collectively,  to-wit,  toKetchum, 
Kelly  and  Hiles,  who  now  refuse  to  convey  to  the  company, 
or  to  admit  its  right  to  the  lands,  this  suit  is  brought  to  have 
a  declaration  of  the  trust  made  by  the  court,  and  a  decree 
ordering  conveyances  by  the  defendants  of  the  land  to  the 
corporation.  It  is  further  alleged  that  the  mortgage  in  pro- 
cess of  foreclosure  in  the  court  under  which  Case  is  acting 
as  receiver  covered  all  the  lands  of  the  corporation,  and  • 
would  cover  these  lands,  if  the  title  of  the  corporation  in 
them  was  established.  The  defendants  Kelly,  Ketchum,  and 
Hiles  filed  answers,  in  which  they  denied  all  fraud  or  decep- 
tion, denied  that  they  held  the  lands  in  trust  for  the  railroad 
company,  and  denied  the  right  of  plaintiff  to  any  relief.  A 
decree,  for  want  of  an  answer,  was  taken /re  confesso  against 
the  Arcadia  Mineral  Spring  Company.  Replications  were 
filed  to  the  answers.  The  case  was  put  at  issue  as  regards 
the  three  principal  defendants,  and  an  immense  mass  of  testi- 
mony, documentary  and  otherwise,  was  taken.  The  circuit 
court,  on  the  hearing,  was  of  opinion  that  the  conveyances 
made  by  various  persons  to  Kelly  and  Ketchum  and  Hiles  of 
the  lands  described  in  the  bill  were  made  by  the  grantors, 
and  received  by  the  defendants,  as  contributions  to  the  rail- 
road  company,  to  aid  in  the  construction  of  its  road ;  and 
that,  if  the  railroad  company  had  authority  by  law  to  receive 
such  grants,  and  to  hold  such  real  estate,  it  would  be  entitled 
to  the  relief  sought  in  the  bill  in  this  case.  But  being  also  of 
opinion  that,  by  the  laws  of  Wisconsin,  and  under  its  char- 
ter, it  could  only  receive  and  hold  lands  for  the  defined  pur- 
poses of  the  road,  it  held  that  only  such  lands  as  were  neces- 
sary and  proper  for  the  immediate  use  of  the  road  could  be 
recovered  in  this  suit.  13  Am.  &  Eng.  R.  Cas.  70.  It  there- 
fore entered  the  following  interlocutory  decree  :  "  This  day 
came  the  parties,  by  their  counsel,  and,  on  consideration  of 
the  pleadings  and  proofs  in  this  cause,  and  the  arguments 
of  counsel  thereon,  it  is  ordered,  adjudged,  and  decreed  by 
the  court  that  the  complainant  is  entitled  to  recover  from  the 
defendants  the  title  and  possession  of  all  such  lands  men- 
tioned in  the  bill  of  complaint  as  are  required  by  the  railroad 
company  for  right  of  way,  depot  buildings,  and  other  neces- 
sary railroad  purposes,  as  described  and  limited  in  the  char- 
ter of  the  company ;  and  that  the  bill  of  complaint,  as  to  all 
other  portions  of  the  lands  described  therein,  be  dismissed. 
For  the  purpose  of  ascertaining  what  lands  are   required  for 
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right  of  way,  depot  grounds,  and  other  railroad  purposes,  as 
above  stated,  and  also  the  extent  and  value  of  any  improve- 
ments  made  by  defendants,  this  cause  is  referred  to  Hon. 
James  H.  Howe,  as  special  master  of  this  court,  who  will 
take  such  additional  proof  as  either  party  may  offer,  upon 
reasonable  notice;  the  evidence  to  close  by  the  first  day  of 
October  next,  and  the  report  of  the  master  to  be  filed  herein 
by  the  20th  day  of  October  next.  The  master  will  accom- 
pany his  report  with  such  reasons  as  he  may  deem  proper  in- 
support  of  the  conclusions  reached  by  him.  For  that  pur- 
pose he  may  visit  the  premises,  and  report  the  result  of^  his 
personal  examination.'      The  master  made  his  report,  accom- 

Eanied  by  the  testimony,  to  which  exceptions  were  taken, 
oth  by  Case,  the  receiver,  and  by  the  defendants  Hiles  and 
Kelly ;  which  exceptions  were  overruled  by  the  court,  and  a 
final  decree  entered  From  this  the  present  appeal  is  taken. 
That  decree,  after  specifying  certain  pieces  of  land  which  the 
court  considered  as  necessary  and  proper  to  the  road,  for  its 
use,  in  the  way  of  track,  right  of  way,  depots,  and  other  sim- 
ilar, proper,  and  necessary  uses,  ordered  the  conveyance  of 
these  pieces  of  land,  by  Kelly  and  by  Ketchum,  and  by  Hites 
and  by  the  Arcadia  Mmeral  Spring  Company,  to  the  railroad 
company.  It  also  directed  a  master  to  ascertain  and  report 
the  value  of  certain  improvements  made  by  Hiles  upon  a  por- 
tion of  this  property,  and  report  the  same  to  the  court;  for 
which  Hiles  was  to  be  paid,  in  case  complainant  should  elect 
to  take  such  improvements. 

The  principal  question  suggested  by  this  appeal  is  whether 
the  complainant,  as  representing  the  railroad  company,  can 
maintain  a  suit  for  these  lands;  that  is  to  say,  whether  the 
company  was  endowed  by  the  legislature  of  Wis- 
qiinbadiT  consm  with  a  capacity  to  receive  an  indefinite  quan- 
tity of  lands,  with  no  limitation  upon  their  use,  or 
upon  their  sale,  or  whether  they  were  limited  to  the  lands 
necessary  to  such  uses  as  were  appropriate  to  the  operations 
of  a  railroad.  It  is  not  pretended  that  there  is  any  general 
statute  of  the  state  of  Wisconsin  which  authorizes  either  this 
company  or  any  other  corporation  to  purchase  and  hold 
lands  indefinitely,  as  an  individual  could  do,  without  regard 
to  the  uses  to  be  made  of  such  real  estate.  The  charter  of 
the  company,  approved  April  12,  1866,  (chapter  S40,).author- 
izes  it  to  acquire  real  estate,  namely,  the  fee-simple  in  lands, 
tenements,  and  easements,  for  their  legitimate  use  for  rail- 
road purposes.  It  is  thus  authorized  to  take  lands  100  feet 
in  width  for  right  of  way,  and  also  such  as  is  needed  for  de- 
pot buildings,  stopping  stages,  station  houses,  freight  houses, , 
warehouses,  engine  houses,  machine  shops,  factones,  and  for 
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purposes  connected  with  the  use  and  management  of  the 
railroad.  This  enumeration  of  the  purpose  for  which  rhe 
corporation  could  acquire  title  to  real  estate  must  neces- 
sarily be  held  exclusive  of  all  other  "purposes,  and,  as  the 
court  said  at  the  time  of  making  its  mterlocutory  decree, 
"  It  was  not  authorized  by  its  charter  to  take  lands  for  spec- 
ulative or  farming  purposes."  It  must  be  held,  therefore, 
that  there  was  no  authority,  under  the  laws  of  Wisconsin,  for 
this  corporation  to  receive  an  indefinite  quantity  of  lands, 
■whether  by  purchase  or  g^ift,  to  be  converted  into  money  or 
held  for  any  other  purpose  that  those  mentioned  in  its  actof 
incorporation. 

To  this  view  of  the  subject,  counsel  urges  several  objec- 
tions. The  first  of  these  which  we  will  notice  is  that  the 
charter  of  the  corporation  is  a  private  act,  of  which 
the  coyrt  cannot  take  judicial  notice,  and  that,  as  '."'"'I^'JI^ 
it  was  not  pleaded  nor  offered  in  evidence,  nor  ,^^. 
otherwise  brought  to  the  attention  of  the  court,  it 
could  not  be  the  foundation  of  its  judgment.  To  this  there 
are  two  suificicnt  answers,  the  first  of  which  is  that,  if 
the  statute  creating  this  corporation  gave  it  no  power  to  re- 
receive  and  hold  lands  in  the  manner  we  have  mentioned, 
then  it  had  no  such  power  by  virtue  of  any  law  of  the  state 
of  Wisconsin;  for  a  corporation,  in  order  to  be  entitled  to 
buy  and  sell,  to  receive  and  hold,  the  title  to  real  estate,  must 
have  some  statutory  authority  of  the  state  in  which  such  lands 
lie  to  enable  it  to  do  so,  and  the  absence  of  such  provision  in 
the  law  of  its  incorporation  does  not  create  any  general  stat- 
ute which  authorizes  any  such  right. 

Another  answer  is  that  in  the  charter  of  the  railroad  com- 
pany itself,  (Laws  Wis.  1866,  chap.  540,  §  14)  it  is  expressly  en- 
acted that  "  this  act  is  hereby  declared  to  be  a  public  act, 
and  shall  take  effect,  and  be  in  force,  from  and  after 
its  passage  and  publication."     To  this  it  is  replied  ^'??I?" 
by  counsel  for  appellant  that  the  statute  of   Wis-  ifc»u'b4p,fc' 
consin  cannot  make  that  a  public  law  which,  in  its  urart. 
essential  nature,  is  a  private  law.     However  this 
may  be,  we  do  not  doubt  the  authority  of  the  legislature  of 
a  state  to  enact  that  after  the  passage  and  publication  of  one 
of  its  statutes  the  courts  of  the  state  shall  be  bound   to  take 
judicial  notice  of  it,  without  its  being  pleaded  or  proven   be- 
fore them.     This  rule,  thus  prescribed  for  the  government 
of  the  courts  of  the  states,  must  be  binding  in  proceedings  in 
federal  courts  in  the  same  state.     Indeed,  the  distinction  be- 
tween public  and  private  acts  has  become  very  artificial  and 
shadowj  since  legislative  bodies  have  adopted  the  principle 
of  publishing  in  printed  form  all  statutes  which  chey  pass. 
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Some  of  the  states  keep  up  the  distinction,  by  making  a  dif- 
ference in  the  manner  in  which  public  and  private  acts  shall 
be  published,  and  in  such  cases  this  difference  is  to  be  ob- 
served, and  may  become  of  some  consequence;  but  the  power 
of  the  legislature  to  declare  in  any  case  that,  after  the  pas- 
sage and  publication  of  any  of  its  laws,  they  shall  be  judi- 
cially noticed  as  public  acts,  cannot,  we  think,  be  doubted. 

It  is  nert  objected  to  the  principle  adopted  by  the  cOurt 
that  the  limitation  upon  the  power  of  the  corporation  to  re- 
ceive land  is  one  which  concerns  the  state  alone, 
brorc«»Bt  j^jj(j  [he  title  to  such  lands  in  a  corporation  can 
u>d?-^i>«i  0"'y  ''^  defeated  by  a  proceeding,  in  the  nature  of 
wtmate.  a  quo  warranto,  on  behalf  of  the  state.  The  case  of 
Union  National  Bank  v.  Matthews,  98  U,  S.  621,  is 
strenuously  relied  on  to  support  this  view.  We  need  not 
stop  here  to  inquire  whether  this  company  can  hold  title  to 
lands,  which  it  is  impliedly  forbidden  to  do  by  its  charter, 
because  the  case  before  us  is  not  one  in  which  the  title  to  the 
lands  in  question  has  ever  been  vested  in  the  railroad  com- 
pany, or  attempted  to  be  so  vested.  The  railroad  company 
IS  plaintiff  in  tnis  action,  and  is  seeking  to  obtain  the  title  to 
such  lands.  It  has  no  authority  by  the  statute  to  receive 
such  title,  and  to  oivn  such  lands  ;  and  the  question  here  is, 
-not  whether  the  courts  would  deprive  it  of  such  lands,  if  they 
had  been  conveyed  to  it,  but  whether  thev  will  aid  it  to  vio- 
late the  law,  and  obtain  a  title  which  it  has  no  power  to  hold. 
We  think  the  questions  are  verv  different  ones,  and  that, 
while  a  court  might  hesitate  to  declare  the  title  to  lands  re- 
ceived already,  and  in  the  possession  and  ownership  ot  the 
company,  void,  on  the  principle  that  they  had  no  authority 
to  take  such  lands,  it  is  very  clear  that  it  will  not  make  itself 
the  active  agent,  in  behalf  of  the  company,  in  violating  the 
law,  and  enabling  the  company  to  do  that  which  the  law  for- 
bids. 

Another  alleged  error  in  the  decree  of  the  court  relates  to 
that  part  of  it  which  authorizes  Hiles  to  recover  the  value  of 
his  improvements,  if  the  corporation  chooses  to 
lavTOTe.  tajjg  the  improvements.  We  do  not  think  this  ob- 
niitiiute.'  jection  sufficient  to  reverse  the  decree.  In  the  first 
place,  the  right  of  the  plaintiff  to  have  this  land  is 
not  based  so  much  upon  the  ground  of  the  defendants'  hav- 
ing purchased  it  for  the  benefit  of  the  road  as  upon  the  ofler 
of  counsel  of  Hiles  to  convey  it,  in  case  he  were  paid  for  the 
improvements.  But,  if  we  suppose  that  Hiles  held  this  land 
in  trust  for  the  benefit  of  the  plaintiffs,  and  is  willing  to  ac- 
knowledge that  trust,  there  is  no  reason  wh3'.  in  a  court  of 
equity,  when  the  complainant  asserts  his  right  to  the  land. 
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and  claims  to  recover  both  the  title  and  possession  from  his 
trustee,  he  should  not  pay  the  value  of  the  improvements 
which  that  trustee  has  placed  upon  it.  It  is  further  to  be 
observed  that  the  option  is  given  to  complainant  to  take  these 
improvements  with  the  land,  or  to  reject  the  improvements, 
and  take  the  land  without  them  ;  in  which  latter  case  he  is 
merely  required  to  give  the  owners  of  the  improvements  ac- 
cess to  the  land,  for  the  purpose  of  removing  them.  If  he 
desires  the  improvements,  he  can  keep  them,  by  paying  lor 
them.  Hiles  paid  for  the  land  when  he  got  the  title  ;  and  we 
see  nothing  unjust  or  inequitable  in  his  receiving  compensa- 
tion for  improvements  made  in  good  faith  upon  the  land 
which  he  is  now  willing;  to  convey  to  the  company,  if  the  com- 
pany chooses  to  take  tnem  at  their  appraised  value. 

We  are  urged  to  consider  that  if  this  decree  is  affirmed, 
dismissing  the  bill  of  the  railroad  company,  the  defendants 
will  be  left  in  the  possession  of  property  fraudu- 
lently acquired,  of  considerable  value,  for  which    ^""  "* 
they  gave  no  consideration.     The  answer  to  this  is    mntaitBtir 
that  such  question  cannot  be  raised  by  the  plaint-    Kqain*. 
iff  in  this  case,  because,  having  no  rignt  to  talic  the 
property,  it  is  not  injured  by  a  decree  of  the  court  which 
fails  to  grant  such  right.     The  other  questions  must  be  be- 
tween the  defendants  in  this  case  and  those  from  whom  they 
"  took  deeds  of  conveyance,  or  such  other  parties,  public  or 
private,  as  may  show  that  they  have  an  interest  in   the  con- 
troversy.    The  decree  of  the  circuit  court  is  affirmed. 

Mr.  Chief  Justice  Fuller  did  not  hear  this  case,  and  took 
no  part  in  its  decision. 


Northern  Pacific  R.  Co. 


{135  U.  S.  jrs) 

Ramaval  of  Cau«a — Ani»ndm«nt  of  Complaint  M  Trial— Jurisdictional 
Amount. — Where  a.  complaint  asks  judgment  for  damages  in  a  sum  less 
thaa  t5<x>,  and  is,  after  the  evidence  nas  been  introduced  at  the  trial, 
amended  by  leave  of  the  court  so  as  to  claim  judgment  for  a  sum  exceed- 
ing $500,  thereby  bringing  the  claim  within  the  amount  necessary  to  se- 
cure a  removal  to  the  federal  courts,  a  judgment  for  the  plaintiff  will  not 
be  reversed  on  writ  of  error  from  the  United  States  supreme  court  on  the 
ground  that  the  defendant  was  thereby  deprived  of  his  right  of  removing 
the  cause  to  the  federal  courts,  when  it  appears  that  he  only  excepted  to 
the  action  of  the  court  tn  permitting  the  amendment,  and  did  not  malce 
any  application  for  the  removal  of  the  cause. 
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Error  to  the  Supreme  Court  of  the  State  of  Minnesota. 

Austin  brought  his  action  in  the  district  court  of  Otter  Tail 
county,  Minn.,  to  recover  damages  for  the  burning  of  certain 
"rowing  trees  on  his  land  by  fire  set  by  an  engine  of  the 
lorthem  Pacific  Railroad  Company,  his  complaint  alleging 
the  trees  to  have  been  of  the  value  of  $475,  and  that  he  was 
damaged  in  that  sum,  and  demanding  judgment  for  that 
amount,  with  costs  and  disbursements.  The  defendant  put 
in  a  general  denial.  The  cause  coming  on  for  trial,  the  rec- 
ord states  that  "  after  the  jury  had  been  duly  impaneled  and 
sworn,  and  before  the  commencement  of  the  trial,  the  plaint- 
iff asked  to  amend  his  complaint  by  increasing  the  <3<3^i^i3»iM«m 
clause  therein  from  the  sum  of  $475,  the  amouut  originally 
stated  and  claimed  in  said  complaint,  to  the  sum  of  $1,000. 
To  this  amendment  the  defendant  objected,  upon  the  ground 
that  to  allow  the  same  would  be  an  abuse  of  discretion,  and 
prevented  defendant  from  securing  the  removal  of  said  action 
from  the  above  named  court  to  the  circuit  court  of  the  United 
States,  where  it  would  be  entitled  to  have  the  same  tried  had 
such  amendment  been  moved  for  at  the  proper  time,  and 
granted.  The  court  took  under  consideration  the  matter  of 
allowing  such  amendment,"  The  trial  was  then  proceeded 
with,  and  the  evidence  tended  to  show  that  the  damages 
sustained  were  much  greater  than  $500.  Upon  the  conclu- 
sion of  the  plaintifl's  case,  he  renewed  his  motion  "  to  amend 
his  complamt  to  make  the  same  conform  to  the  testimony. 
Whereupon  the  amendment  was  granted  by  the  court  allow- 
ing the  plaintiff  to  claim  damages  in  the  sum  of  one  thousand 
dollars,  and  to  which  amendment  the  defendant  duly  accepted. 
*  *  *  Plaintiff  also  renewed  his  motion  to  amend  the  ad 
damnum  clause  of  the  complaint.  The  motion  was  granted  ; 
defendant  excepting."  Tne  jury  found  a  verdict  for  the 
plaintiff,  and  assessed  his  damages  at  $750,  and  judgment  was 
rendered  accordingly.  The  defendant  appealed  to  the  su- 
preme court  of  Minnessota,  by  which  the  judgment  was  af- 
firmed, and  thereupon  a  writ  of  error  was  sued  out  from  this 
court. 

James  McNaught,  W.  P.  Chugh,   A.    H.  Garland  md  H.  J. 
May,  for  plaintiff  in  error. 

M.  D.  Orover,  for  defendant  in  error. 

Fuller,  C.  J. — The  contention  of  plaintiff  in  error  seems 
to  be  that  the  right  to  remove  the  suit  into  the  circuit  court 
of  the  United  States  for  the  district  of  Minnesota, 


the  right  so  set  up  or  claimed ;  and  that,  therefore, 
this  court  has  jurisdiction.     But  the  difficulty  with  that  view 
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is  that  when  the  amendment  was  permitted  to  be  made,  after 
the  evidence  had  satisfied  the  trial  court  that  its  atlowance 
was  proper,  the  defendant  filed  no  petition  and  made  no  ap. 
plication  to  remove  the  cause.  It  is  true  that,  when  the 
plaintiff  first  applied  to  amend,  the  defendant  objected,  upon 
the  ground  that  it  would  be  an  abuse  of  discretion,  because 
the  aefendanl  would  be  obliged  to  submit  toa  trial  when  the 
amount  actually  involved  would  have  entitled  it  to  a  removal, 
if  that  fact  had  appeared  when  the  suit  was  commenced,  or  if 
the  amendment  had  been  made  at  an  earlier  stage  of  the  case. 
This  wasby  way  of  argument,  and  upon  the  theory  that  the 
plaintiff  had  purposely  laid  his  damages  in  the  first  instance 
at  a  sum  which  aid  not  permit  a  removal,  and  then  sought  to 
increase  the  ad  damnum  after  the  trial  commenced,  and  when 
it  was  assumed  to  be  too  late  to  remove. 

The  supreme  court  of  Minnesota,  in  passing  upon  the  ac- 
tion of  the  district  court,  (Austin  v.  Northern  Pac.  F.  F.  &  B. 
H.  R,  Co.,  34  Minn.  273),  held  that, "  in  respect  to 
the  propriety  of  allowing  amendments,  the  court  <v»u»»r 
can  make  no  distinction  oetween  cases  exclusively  ?,'""'*"' 
triable  in  the  state  court,  and  those  claimed  to  be  CMrtT* 
removable  to  the  United  States  courts.  If  the  case 
is  one  in  which  an  amendment  might  properly  be  made  in  the 
former  class  of  cases,  then  it  may  be  made  m  the  latter,  be- 
cause the  action  of  the  court  is  authorized  by  law,  and,  while 
a  case  remains  in  the  state  court  and  under  its  jurisdiction, 
no  party  can  legally  complain  of  proceedings  which  are  in 
conformity  with  the  laws  of  the  state.  There  being  no  com- 
plaint  that  the  case  was  not  in  itself  a  proper  one  for  the  ex- 
ercise of  the  discretion  of  the  court  in  the  allowance  of  the 
amendment,  under  the  practice  in  this  state,  we  think  the  ob- 
jection was  properly  overruled.  *  *  *  But  there  is  noth- 
ing upon  the  record!  in  this  case  to  show  the  plaintiff's  course 
was  a  device  to  prevent  a  removal.  Accorcing  to  the  prac- 
tice as  understood  and  actually  prevailing  in  the  United 
States  courts  of  this  circuit  when  this  action  was  tried,  the 
defendant  would  not  have  been  entitled  to  a  removal  if  the 
complaint  had  been  amended  before  the  case  came  to  trial. 
Myers  I'.  Union  Pac.  R.  Co.  16  Fed.  Rep.  292.  But  the  su- 
preme court  of  the  United  States  subsequent!}-  held,  by  a  di- 
vided court,  that  corporations  like  the  defendant,  created 
and  organized  under  tne  laws  of  the  United  States,  were  en- 
titled to  remove  suits  against  them  to  the  United  States 
courts.  Pacific  Railroad  Removal  Cases,  115  U.  S.  1,  20  Am. 
&  Eng.  R.  Cas  324.  Under  the  circumstances,  therefore,  we 
are  not  warranted  in  concluding  that  the  allowance  of  the 
amendment  was  an  abuse  of  discretion.     If  the  facts  were  such 
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as  to  warrant  the  inference  that  the  plaintiff  purposely  brought 
the  action  for  a  smaller  amount  in  order  to  prevent  a  removal, 
and  afterwards  secured  the  amendment,  a  different  question 
would  be  presented. 

Nothing  is  better  settled  than  that,  to  enable  us  to  take 
jurisdiction  on  the  ground  of  the  denial  by  a  state  court  of  a 

right  claimed  under  a  statute  ol  the  United  States, 
ri'kt'w'™.  *^^  record  must  show  that  the  right  was  specially 
■nncai^     set  up  or  claimed  at  the  proper  time  ana  in  the 

proper  way,  and  that  the  decision  was  against  the 
right  so  set  up  or  claimed.  Spiesef.  Illinois,  123  U.  S,  131; 
Cnappell  v.  Bradshaw,  128  U.  S.  132.  As  the  defendant  did 
not  apply  for  the  removal  of  the  cause, the  right  no  w  claimed  un- 
der the  statute  was  not  denied  by  the  district  court,  nor  by  the 
supreme  court  in  affirming  the  judgment.  If  the  applicatioD 
hadbeenmade.thequestion  would  then  have  arisen  whether 
it  came  too  late,  under  the  circumstances.  The  defendant 
was  not  entitled  to  remove  the  suit  as  originall)'  brought 
"before  or  at  the  term  at  which  such  cause  could  be  hrst 
tried,  and  before  the  trial  thereof."  But  the  objection  to  re- 
moval, depending  upon  the  absence  of  the  jurisdictional 
amount,  was  obviated  by  the  amendment.  As  the  time  within 
which  a  removal  must  be  applied  for  is  not  jurisdictional,  but 
modal  and  formal,  (Ayers  v.  Watson,  113  U.  S.  S94,  598),  it 
may,  though  obligatory"  to  a  certain  extent,  be  waived  ;  and  as, 
where  a  removal  is  effected,  the  party  who  obtains  it  is  es- 
topped upon  the  question  of  the  time,  so,  if  the  conduct  of  the 
plaintiff  in  a  given  case  were  merely  a  device  to  prevent  a  re- 
moval, it  might  be  that  the  objection  as  to  the  time  could  not 
be  raised  by  him.  If,  on  the  other  hand,  the  motives  of  the 
plaintiff  could  not  be  inquired  into,  or,  if  admitted,  would 
not  affect  the  result,  as  in  most  cases  of  retnitfi/ur,  {Thompson 
V.  Butler,  95  U.  S.  694 ;  Pacific  Postal  Tel.  Cable  Co.  v.  O'Con- 
nor, 128  U.  S.  394),  the  defendant  would  simplv  suffer  for 
want  of  comprehensiveness  in  the  statute.  The  amendment 
here  was  held  to  have  been  properly  allowed,  and  we  have 
no  power  or  disposition  to  interfere  with  the  action  of  the 
court  in  regard  to  it.  The  only  importance  it  has  is  in  its 
bearing  upon  the  charge  of  bad  iaith  in  respect  to  the  right 
of  removal,  and  that  question  cannot  properly  arise  in  the  ab- 
sence of  an  application  to  remove.  The  wnt  of  error  must 
be  dismissed ;  and  it  is  so  ordered. 
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Oregon  Railway  &  Navigation  Ca 

(Oregon  Supreme  Court,  March  4,  iSgo.) 

Firw — P1«ading— IdarttKicMlon  ol  Engine. — Where  the  language  is  that 
"  an  engine  "  of  the  defendant  company,  at  the  time  and  place  specified, 
etc..  by  reason  of  negligence,  caused  the  destruction  of  the  plaintiff's 
property,  Aeld,  the  allegation  does  not  identify  the  particular  engine  which 
caused  the  mischief. 

8>me-~Suffieiancy  of  Complaints— Tt  is  the  duty  of  the  plaincilT,  in  an  ac- 
tion of  this  character,  to  stale  as  definitely  as  possible  what  train  caused 
the  injury,  so  that  the  company  may  be  abk  to  identify  the  engine,  and 
investigate  what  its  condition  was.  and  the  conduct  of  its  agents  and  ser- 
vants at  that  time. 

Same — Escape  of  Fire — PrB*u<nption  of  Negligence. — The  escape  of  tire 
from  a  passing  engine  whereby  property  is  destroyed,  raises  a  presumption 
of  negligence  m  the  construction  and  management  of  such  engine,  and 
casts  on  the  defendant  the  burden  to  rebut  such  presumption. 

Same — Rebuttal  of  Presumption— Proof  of  Neglifenee.— When  the  pre- 
sumption raised  is  rebutted  by  proof  of  proper  construction  of  the  engine, 
and  the  use  of  proper  appliances  and  careful  management,  the  plaintiti 
cannot  maintain  the  action  without  making  proof  of  other  negligence. 

Seme— Evidence— Em  lesion  of  Sparlts  by  Engine*  at  Otiier  Timec— In 
such  an  action,  where  the  objection  was  that  the  evidence  of  the  emission 
of  sparks  by  plamtiff's  engine,  prior  and  subsequent  to  the  burning  in 
question,  was  improperly  admitted,  held,  not  error ;  that  such  evidence 
was  admissible. 

Same — Evidence  a*  to  Other  Fire*. — Inconsequence  of  the  difficulty  in 
identifyti^  a  passing  engine,  so  as  to  make  direct  proof  of  negligence,  and 
for  the  reason  that  the  business  of  running  railroads  supposes  a  unity  of 
naaagement  and  a  similarity  in  construction  of  the  engines,  the  admission 
of  evidence,  as  to  other  and  distinct  fires  from  the  one  all^;ed,  is  per- 
mitted. 

Appeal  from  Circuit  Court,  Umatilla  County. 

Rufus  Mallory,  for  appellant. 

Tustin  &  Crews  and  Bailey  &  Ballery,  for  respondent. 

Lord,  J.^This  is  an  action  to  recover  damages  for  the 
destruction  of  the  platnti&'s  rail!  by  fire  emitted  from  a  loco- 
motive operated  by  the  agents  of  the  defendant.  It  is  enoiig;h 
to  say  that  after  issue  was  joined,  and  a  trial  had,  the  verdict 
and  judgment  were  for  the  plaintiff.  The  appeal  presents 
several  assignments  of  error,  out  we  shall  only  notice  those 
which  were  chiefly  relied  upon  at  the  argument  to  work  a 
reversal. 

It  is  insisted  that  the  plaintiff,  by  the  form  of  his  pleading. 
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has  specified  a  particular  engine  which  caused  the  mischief 
or  loss,  and  by  reason  thereof  has  precluded  him- 
"•'"■"-  self  from  introducing  evidence  in  relation  to  any 
"*eVfi«!  other.  The  fifth  paragraph  of  the  complaint  is  as 
follows  I  "  That  on  the  morning  of  the  30th  day  of 
April.  1888,  about  the  hour  of  one  o'clock  A.  M.,  the  said 
defendant  was,  by  its  agents,  servants,  and  employes,  running 
an  engine  and  train  of  cars  over  its  road  where  the  same 
passes  along  the  said  mill,  warehouse,  and  granary  of  plaint- 
iff as  aforesaid  ;  and  plaintiff  avers  that  said  engine  of  de- 
fendant was  unskillfully  and  imperfectly  constructed,  and 
unskillfully,  carelessly,  and  negligently  run  and  managed  by 
the  said  defendant,  and  by  its  said  servants  and  employes, 
and  that  by  reason  of  its  said  defective  and  improper  con- 
struction,  and  the  said  unskillful,  careless,  and  negligent 
operating  and  running  of  said  engine  by  defendants,  and  its 
said  agents,  servants,  and  employes,  there  were  emitted  and 
ejected  from  said  engine  of  defendant,  opposite  to  and  close 
to  said  mill,  warehouse,  and  granary  of  plaintiff,  a  large 
quantity  of  sparks  and  burning  cinders  and  coals ;  and  the 
same  were  then  and  there  by  said  engine,  by  reason  of  its 
defects  and  careless  and  negligent  running  and  operation, 
thrown  and  scattered  upon  and  over  said  mill,  warehouse, 
and  granary  of  plaintiff,  and  about  the  same,  and  did  ignite 
and  set  fire  tq  the  same,  and  caused  the  same,  with  the  said 
contents  thereof,  to  be  burned,  consumed,  and  utterly  de- 
stroyed, to  the  great  damage  of  the  plaintiff,  in  the  sum  of 
$39.36i.72."  In  its  answer  the  defendant  admits  that  at  or 
about  the  date  mentioned  in  said  paragraph,  it  was,  by  its 
agents,  servants,  and  employes,  running  an  engine  and  train 
of  cars  upon  and  over  its  road  where  the  same  passes  plaint- 
iff's said  mill,  warehouse,  and  granary,  but  denies  that  said 
engine  wasunskillfully  or  improperly  constructed, or  unskill- 
fully, carelessly,  or  negligently  run  or  managed  by  the  de- 
fendant, and  denies  all  other  allegations  of  the  paragraph 
quoted. 

It  will  be  observed  that  the  language  of  the  allegation  is 
that  "  an  engine,"  at  or  about  the  time  and  place  specified, 
by  reason  ofthe  negligence  stated,  caused  the  destruction  of 
the  plaintiff's  property  ;  but  such  allegation  does  not  under- 
take to  identi^  any  particular  engine  which  occasioned  that 
loss  of  property,  as  averred.  It  was  "  an  engine,"  but  what 
particular  engine  of  the  manj-  operated  by  the  defendant  is 
not  indicated.  By  what  name  or  number  it  was  known, 
whether  "Annapolis  "  or  "Alexandria,  "  or  was  No.  59  or  69. 
the  allegation  does  not  purport  to  specify.  The  evidence  of 
the  plaintiff  indicates  and  tends  to  snow  that  he  endeavored 
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toascertaia  the  particular  engine  it  was  that  passed  at  the  time 
and  place  alleged,  and  that  ne  was  unable  to  find  out  the 
particular  engine  it  was.  He  knew  that  his  mill  property 
had  been  destroyed,  and  that  the  company,  according  to  his 
verified  complaint,  had  negligently  causea  the  loss  ;  but  he 
was  unable  to  say,  and  does  not  undertake  to  say,  that  lie- 
can  identify  the  particular  engine  complained  of.  The  form 
of  expression  is  not  definite,  but  indefinite,  as  to  the  engine ; 
but  sufficiently  specific,  in  connection  with  the  other  facts 
alleged,  as  to  time  and  place  when  the  accident  occurred,  to 
enable  the  defendant  to  ascertain,  with  a  reasonable  degree 
of  certainty,  what  engine  passed  at  the  time  alleged.  A  fail- 
ure in  this  regard  would  nave  rendered  the  complaint  liable 
to  a  motion  to  be  made  more  definite. 

It  is  the  duty  of  a  plaintiff  in  such  an  action  to  state  in  his 
complaint,  as  definitely  as  possible,  what  train  caused  the  in- 
jury, so  that  the  company  may  be  able  to  identify 
the  engine,  and  investigate  what  its  condition  was,  i>«t7  •» 
and  the  conduct  of  its  agents  and  servants  at  such  Ji^f|*^i, 
time.  But  the  complaint  is  not  objected  to  in  this  uaiug  " 
particular,  but,  on  the  contrary,  the  contention  is  i»i»n- 
that  the  allegation  is  so  speciBc  as  to  identify  the 
particular  engine,  and  nmit  the  plaintiS  in  this  proof  to 
that  engine.  On  its  own  contention,  then,  it  may  be  taken 
for  granted  that  the  allegation  is  sufficiently  definite  to  enable 
the  defendant  to  ascertain  the  engine  which  caused  the  los^, 
and  to  prepare  itself  to  meet  the  charge  of  negligence  ;  but 
the  allegation  does  not  purport  to  identify  the  particular  en- 
gine, or  that  the  plaintiff  knew  what  engine  of  the  company 
it  was,  so  that  he  could  distinguish  it  from  any  other  owneci 
and  operated  by  the  defendant.  The  cases  disclose,  and  the 
fact  is,  that  it  is  not  possible  often  for  the  plaintiff  to  know, 
so  that  he  can  identify,  what  particular  engine  occasioned 
the  destruction  of  his  property ;  but  he  may  be  able  so  to 
state  other  facts,  as  to  time  and  place,  and  the  kind  of  train, 
etc..  as  to  enable  the  defendant  to  identify  it  with  its  means 
of  knowledge,  which  the  company  is  assumed  to  possess  for 
the  proper  management  of  its  trains,  and  thegeneral  conduct 
of  its  business.  It  will  be  noted  that  thus  far  the  contention 
has  been  that  the  plaintiff,  by  the  form  of  his  allegation,  had 
identified  a  particular  engine  as  causing  the  alleged  destruc- 
tion of  his  property,  and  as  a  consetjuence,  if  this  view  was 
correct,  that  his  proof  must  be  limited  to  that  engine,  and 
could  not  logically  include  evidence  relating  to  any  other. 
It  will  be  seen,  then,  that  the  conclusion  deduced  rests  on 
the  assumption  that  the  allegation  specified  a  particular  en- 
gine to  which  the  evidence  for  the  plaintiff  must  be  confined. 
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but  we  have  found,  as  a  result  of  our  interpretation,  that 
such  is  not  the  true  purport  or  effect  of  that  allegation,  and, 
the  premise  failing,  it  results  that  the  conclusion  must  go 
with  it. 

To  exclude,  therefore,  the  evidence  objected  to,  it  must 
rest  on  some  other  basis  than  the  argument  suggested.  This 
brings  us  to  the  consideration  of  several  propositions  involved 
in  the  contention  of  the  defendant,  which,  for  convenience, 
may  be  thuE  summarized:  (i)  That  in  actions  of  this  character 
the  burden  of  proof  is  on  the  plaintifl  to  show  negligence ;  and 
(2)  that  the  allegation  and  testimony  for  the  plaintiff,  taken 
together,  so  definitely  point  out  the  particular  engine  which 
caused  the  mischief  that  it  was  error  to  admit  evidence  relat- 
ing to  other  engines ;  and  (3)  that  the  evidence  for  the  de- 
fendant showed  that  the  engine  which  passed  the  property  at 
the  time  alleged  was  No.  59,  and  entitled  the  defendant  to  its 
instruction  as  asked. 

Upon  the  first  proposition,  the  contention  of  counsel  for 
the  appellant  is  that  the  negligence  of  the  defendant  will  not 
be  presumed  from  the  mere  fact  that  the  fire  was 
IfTuT^Bra.  caused  by  fire  escaping  from  the  defendant's  engine. 
Upon  this  subject  the  authorities  are  in  open  and 
irreconcilable  conflict,  and  we  must  choose  with  wnich  we 
shall  side,  for  what  seem  to  us  the  better  and  more  cogent 
reason.  In  many  of  the  states,  the  escape  of  fire  from  a  pass- 
ing engine,  whereby  property  is  destroyed,  raises  a  presump- 
tion ofnegligence,  which  shifts  the  burden  of  proof,  and  im- 
poses on  the  defendant  the  duty  to  rebut  such  presumption 
by  showing  that  it  used  safe  appliances  and  competent  serv- 
ants. In  other  states,  the  mere  fact  that  fire  escaped  from  a 
passing  engine,  and  property  was  destroyed,  does  not,  of  itself, 
raise  a  presumption  of  negligence,  without  some  additional 
evidence  to  prove  negligence.  See  8  Am.  &  Eng.  Ency.  Law, 
9-1 1,  where  all  the  cases,  by  states,  are  carefully  collated  pro 
and  con  upon  this  subject.  Also  3  Lawson,  Rights,  Rem.  & 
Pr.  §  (361,  and  notes  i  and  2. 

The  reason  suggested  for  the  support  of  the  contention  for 
the  defendant  is  rounded  upon  the  principle  that  no  liability 
can  result  to  another  from  the  proper  and  lawful  use  by  any 
person  of  his  property  ;  that  a  railroad  company  has  the  right 
to  use  fuel  for  fire  to  generate  steam  to  propel  its  trains,  and 
that  if  it  exercise  such  right  in  a  lawful  manner,  and  with  care 
and  circumspection,  using  the  most  approved  appliances  to 
prevent  the  escape  of  fire,  and  exercising  due  care  and  skill 
m  the  management  of  its  locomotives,  and  damages  occur  by 
the  emission  of  sparks,  it  is  damnum  absqtte  injuria,  and  no 
right  of  action  arises ;  that  negligence  is  the  gist  of  the  action ; 
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and  that  the  burden  of  proof  is  upon  the  plaintiff  to  establish 
such  negligence  bv  satisfactory  evidence,  and  that  it  cannot 
be  inferred  from  the  sinaple  fact  of  an  injury  or  loss  of  prop- 
erty. "Where,  then,  there  is  neither  negligence  nor  folly," 
said  Williams,  C.  J.,  "in  doing  a  lawful  act,  the  party  can- 
not be  chargeable  with  the  consequences."  Burroughs  v. 
Housatonic  R.  Co.,  15  Conn.  124.  "  Negligence,"  said  Hub. 
BARD,  J,, "cannot  be  inferred  from  the  simple  fact  of  causing 
the  fire,  for  the  reason  that  the  use  of  fire  to  propel  a  railroad 
engine  is  lawful,  and  sparks  and  coals  may  escape,  notwith- 
standing all  the  safeguards  which  modern  improvement  has 
suggested."  Sheldon  v.  Hudson  River  R.  Co.,  14  N.  Y.  224, 
For  the  most  cogent  reasons  in  support  of  this  rule  we  are 
referred  to  Railroad  Co.  v.  Yeiser,  8  Pa.  St.  374,  which  is  per- 
haps recognized  as  the  leading  American  case  on  this  subject. 
It  was  an  action  to  recover  damages  caused  hy  a  fire  set  by 
sparks  emitted  from  the  defendant  s  engines  while  in  use  upon 
its  ro;id.  The  trial  court  instructed  the  jury  that,  il  they  be- 
lieved the  fire  was  caused  by  sparks  from  the  defendant  s  en- 
gines, such  fact  of  itself  was  evidence  of  negligence.  Upon 
appeal  to  the  supreme  court,  the  instruction  was  held  erro- 
neous, and  Rogers,  J.,  in  delivering  the  opinion  of  the  court, 
among  other  things  said:  "  It  is  a  principle,  well  settled  bv 
many  adjudicated  cases,  that  an  action  does  not  lie  for  a  rea- 
sonable use  of  one's  right,  though  it  be  to  the  injury  of  another. 
For  the  lawful  use  of  nis  own  property,  a  party  is  not  answer- 
able in  damages,  unless  on  proof  of  negligence," 

Turning,  then,  to  the  position  assumed  by  the  trial  court, 
that  it  "would  be  a  matter  of  extreme  difficulty"  for  the 
plaintiS  to  prove  negligence,  where  numerous  trains  were 
passing  in  rapid  succession,  and  that  "  it  would  be  absolutely 
beyond  all  proof  to  distinguish  the  one  which  caused  the  in- 
jury,"  the  learned  judge  proceeds:  "  It  is  said  the  proof  of 
negligence  in  managing  the  fires  of  any  particular  engine, 
running,  as  the  engines  of  this  company  do,  at  all  hours  of  the 
day  and  night,  very  many  trains  passing  both  ways,  and  with 
a  speed  that  would  defy  or  baffle  observation,  would  always 
be  a  matter  of  extreme  difficulty.  The  fire  lodged  in  a  wood 
or.  in  a  house  might  not  break  out  into  a  conflagration  for 
hours  after,  and  twenty  engines  may  have  passed  shortly  be- 
fore or  after  the  fire  was  communicated,  among  which  it  would 
absolutely  be  beyond  all  proof  to  distinguish  the  one  which 
caused  the  injury.  From  all  this  the  learned  judge  draws 
the  conclusion  it  would  be  unreasonable  to  require  proof  of 
negligence.  It  may  be  very  true  that  there  may  be  some  dif- 
ficulty in  the  proof  arising  from  the  circumstances  stated, 
and,  if  so,  they  ought  to  be  taken  into  consideration  by  the 
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jury.  But  because  there  is  some  perplexity  in  it,  arising  from 
the  manner  in  which  the  business  of  the  road  is  done,  that  is 
no  reason  that  every  principle  of  law  should  be  uprooted  by 
requiring  no  proof  of  negligence  whatever.  We  see  neither 
reason  nor  justice  in  the  position.  »  »  »  The  plaintiff  in 
this  suit  declares  for  negligence, — negligence,  according  to 
his  own  showing,  is  the  gist  of  the  action ;  and  yet  helias 
been  allowed  to  recover  damages  without  any  proof  of  neg- 
ligence, or  any  attempt  even  to  prove  it." 

On  the  other  hand,  the  opposite  rule,  that  proof  of  the  es- 
cape of  fire  from  a  passing  engine  establishes  a  prima  facie 
case  of  negligence  m  ths  construction  and  management  of 
such  engine,  and  casts  on  the  defendant  the  burden  to  show 
proper  cause,  and  to  rebut  the  presumption,  is  sustained  by  a 
cogency  of  reasoning  and  a  sense  of  justice  and  fair  deahng 
dimcult  to  answer  and  overcome.  It  is  based  on  the  idea  that 
the  means  of  rebutting  the  presumption  is  entirely  in  the  power 
of  the  defendant;  that  the  plaintiff  cannot  be  expected  to 
know,  much  less  to  prove,  that  the  engine  was  defective  in 
its  appliances  or  construction,  or  that  it  was  negligently  man- 
ageti  on  the  occasion  of  the  destruction  of  his  property;  and 
that  in  such  case,  to  impose  the  onus  on  the  plaintiff  to  prove 
some  positive  act  of  negligence,  or  circumstances  tendmg  to 
show  a  want  of  due  care  or  skill,  would,  in  many  instances,  be 
equivalent  to  a  practical  denial  of  Justice.  It  is  not  claimed 
that  the  presumption  is  very  satisfactory  or  strong,  but  it  is 
indulged  merely  to  compel  the  company  to  show  that  it  had 
performed  its  duty  in  this  particular.  Spaulding  v.  Chicago 
&  N.  W.  R.  Co.,  30  Wis.  no.  But  its  effect  is  to  shift  the 
burden  of  proof  upon  the  defendant,  where  it  properly  be- 
longs. Such  proof  cannot  be  expected  from  a  stranger. 
"  The  engines  are  all  alike  to  him.  He  does  not  know  them 
apart,  nor  does  he  know  when  any  particular  engine  is  used, 
or  who  manages  it.  And,  when  it  passes  at  the  rate  of  fifteen 
or  twenty  miles  an  hour,  he  could  not  see  enough  of  it  to  ever 
afterwards  identify  it.  What  the  engineis,  and  how  it  is  man- 
aged, is  peculiarly  within  the  knowledge  of  the  company." 
Atchison,  T.  &  S.  F.  R.  Co,  v.  Stanford,  12  Kan.  354.  The 
reason  of  the  rule  is  founded  in  the  necessity  of  the  case.  It 
has  been  thus  forcibly  stated  by  Judge  Thompson  :  "  AU  in- 
formation as  to  the  construction  and  working  of  its  engines,  and 
of  the  particular  one  in  fault,  is  in  possession  of  the  company, 
as  are  also  the  means  of  rebutting  the  charge  of  negligence 
entirely  in  its  power.  An  outsider  can  hardly  be  expected 
to  prove  that  in  the  construction  of  the  engine,  or  in  tne  use 
of  it  at  the  time  the  injury  occurred,  the  company  was  guilty 
of  negligence.     He  can  cmly  prove,  that  his  property  was  de- 
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stroyed  by  one  of  the  company's  locomotives,  and  havine  done 
this  it  is  but  proper  to  call  on  the  defendant  to  show  tTiat  he 
was  not  negligent,  that  he  employed  careful  and  competent 
servants, and  that  he  had  used  the  most  improved  appliances 
to  prevent  the  escape  of  fire  from  his  engines."  i  Thomp. 
Neg.  iS3,subd.  3.  "The  reasons  given,"  said  Mr.  Chief  Justice 
Dixon,  "  for  requiring  the  companies  to  show  that  this  duty 
has  been  performed  on  their  part,  are  that  the  agents  and  em- 
ployes of  the  road  know,  or  are  at  least  bound  to  know,  that 
the  engine  is  properly  equipped  to  prevent  fire  from  escaping, 
and  that  they  know  whether  any  mechanical  contrivances 
were  employed  for  that  purpose,  and,  if  so,  what  was  their 
character;  while,  on  the  other  hand,  persons  not  connected 
with  the  road,  and  who  only  see  trains  passing  at  a  high  rate 
of  speed,  have  no  such  means  of  information,  and  the  same  is 
inaccessible  to  and  cannot  be  obtained  by  them  without  great 
trouble  and  expense."  Spaulding  v.  Chicago  &  N.  W.  R,  Co., 
30  Wis.  iia 

In  the  nature  of  things,  the  plaintiff  cannot  have  access  to 
the  engine  for  the  purpose  of  ascertaining  if  it  is  properly 
constructed,  and  it  is  wholly  impossible  for  him  to  prove  how 
the  agents  and  employes  of  the  company  were  operating  the 
engine  when  the  property  was  destroyed.  The  difficulty  is 
inherent,  and  to  hold  otherwise  would  operate  often  as  a  de- 
nial of  justice.  As  the  facts  are  peculiarly  within  the  knowl- 
edge 01  the  company,  it  is  no  hardship  to  devolve  upon  it 
the  onus  of  proving  the  proper  construction  of  the  engine,  and 
its  careful  management.  The  case  in  hand  illustrates  the 
justice  of  such  a  rule.  The  plaintiff  was  not  able,  even,  to  as- 
certain the  particular  engine  which  passed  at  the  time  al- 
leged,and  caused  the  destruction  of  his  property.  He  wrote 
to  the  agent  of  the  company  defendant,  but  failed  to  elicit 
an  answer  ;  and,  when  he  sought  personally  to  ascertain  the 
fact,  he  was  treated  as  an  intruder,  and  utterly  failed  to  ob- 
tain the  information  desired.  How,  then,  could  it  be  expected 
that  he  should  be  able  to  tell,  still  less  to  prove,  that  the  engine 
was  not  properly  constructed,  or  used  improper  appliances, 
or  that  it  was  notoperated  with  skill  and  care  by  the  agents  of 
the  defendant?  He  knew  his  property  had  been  destroyed,  and 
that  it  had  been  caused  by  sparks  emitted  from  the  engine  of 
the  defendant  company,  anci  when  he  had  proven  this  much 
it  was  no  hardship  to  require  the  defendant  to  show  that  its 
engine  was  not  the  cause.  It  is  not  disputed  that  railroad 
companies  have  the  legal  right  to  use  fire  to  generate  steam 
to  propel  their  locomotives,  out  they  have  no  right  to  scatter 
fire  along  their  track,  and  if  they  do  so,  and  the  property  of 
others  contiguous  thereto  is  destroyed,  in  the  absence  of  ex- 
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flanation,  they  cannot  avoid  the  imputation  of  negligence. 
a  this  view  it  results  that  we  regard  the  rule — exception,  it 
may  be,  to  the  general  rule — holding  that  property  destroyed 
by  fire  caused  by  a  passing  engine  raises  a  presumption  of 
negligence  which  shifts  the  burden  of  proof^  as  founded  in 
the  sounder  reason,  and  better  adapted  to  attain  the  ends  of 
justice. 

It  is  next  insisted  that,  under  the  pleading  and  proof  in  the 
case,  the  particular  engine  that  hauled  the  train  at  the  time 
it  was  alleged  that  the  property  was  destroyed  by  it,  although 
not  identified  as  to  its  number,  was  so  definitely  pointed  out 
as,  in  fact,  to  make  its  identification  complete,  and  that  evi- 
dence in  relation  to  fires  caused  by  other  engines  prior  and 
subsequent  thereto  was  inadmissible  and  error.  The  case 
must  be  considered  from  the  standpoint  of  the  plaintiEF,  and 
the  proof  be  submitted.  The  allegation  in  the  pleading  does 
not  identify  the  engine  that  caused  the  mischief,  and  the  tes- 
timony for  the  plaintiS.  tending  to  show  that  the  fire  was 
caused  by  an  engine  of  the  defendant  on  the  night  alleged, 
does  not  indicate  what  engine  it  was,  or  from  which  it  would 
be  possible  to  identify  or  distinguish  it  from  other  engines 
of  tne  defendant  company.  No  one  can  read  that  testimony, 
and  say  what  particular  engine,  from  any  other  owned  arid 
operated  bv  the  defendant,  caused  the  destruction  of  his  prop- 
erty. He  had  furnished  the  data  by  which  the  defendant 
might  be  able  to  identify  it,  but  what  the  defendant  might 
be  able  to  prove  towards  its  identification  could  not  help  him, 
He  was  bound  to  proceed  in  the  first  instance  with  evidence 
to  establish  his  allegations,  and,  if  he  failed  to  submit  enough, 
the  defendant  would  move  for  a  nonsuit,  before  it  submitted 
any  evidence  in  the  case,  much  less  to  identify  the  engines 
which  caused  the  fire. 

The  plaintiff  introduced  evidence  tending  to  show  that  the 
fire  which  destroyed   his  property  was  caused  by  sparks 
emitted  from  an  engine  of  the  defendant  company, 
ITrteT  7     ''"*  what  particular  engine  he  did  not  know,  nor 
a„.  does  the  evidence  disclose,  for  he  had  been  unable 

to  ascertain  this  fact,  and  could  not  make  proof  of 
its  identification.  He  showed  that  an  engine  passed  and 
scattered  fire,  and  then  showed  that  other  engines  of  the 
same  general  appearances  scattered  fire  in  large  quantities, 
and  to  a  great  distance,  and  set  other  fires  along  the  track, 
prior  and  subsequent  thereto.  The  pleading  and  testimony 
for  the  plaintiff  does  not  identify  the  engine  which  caused 
the  mischief,  and  there  was  no  error  in  admitting  the  testi- 
mony in  relation  to  other  engines.  A  like  argument  was 
urged  in  Annapolis  &  E.  R.  Co.  v.  Gantt,  39  Md.  124.    Coun- 
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sel  for  the  appellant  contended  "  that  the  declaration  specially 
averred  that  one  of  the  defendant's  locomotives  was  so  neg- 
ligently managed,  on  a  particular  day  named,  that  the  sparts 
and  cinders  from  said  locomotive  set  fire  to  the  plaintiff's 
premises,  etc.  This  specific  averment  was  explicitly  denied, 
and  the  plaintiff  himself,  in  his  testimony,  expressly  proves 
that,  if  the  fire  was  caused  at  all  by  any  locomotive  of  the 
companv  it  was  caused  by  the  locomotive  Annapolis,  which 
was  drawing  the  freight  train  towards  the  junction  on  the 
day  designated.  Thp  issue,  then,  before  the  jury  was  whether 
the  defendant  on  that  occasion  'so  negligently  managed' 
the  locomotive  Annapolis  that  sparks  and  cinders  from 
that  locomotive  set  fire  to  the  plaintiff's  premises.  There 
was  no  proof  that  the  Annapolis  nad  thrown  out  such  sparks 
00  the  occasion  referred  to,  or  any  other.  But  that  other 
engines,  on  other  occasions,  had  set  fire  to  leaves  on  other 
people's  property,  was  surely  irrelevant  to  the  issue."  Here 
the  contention  was  that  the  allegation  and  testimony  of  the 
plaintiff  identified  the  particular  engine,  and  limited  tne  proof 
to  that  engine ;  but  trie  court  held  otherwise,  and  decided 
that  the  plaintiff  might  show  that,  within  a  week  before  the 
fire  in  question,  the  engines  of  the  defendant,  in  passing,  had 
scattered  large  sparks,  which  were  capable  of  setting  fire  to 
combustible  materials  along  the  road,  and  that  frequent  fires, 
occasioned  by  such  sparks,  had  been  put  out  within  that 
time.  The  argument  there  was,  as  here,  that,  according  to 
the  allegation  and  testimony  for  the  plaintiff,  if  the  fire  was 
caused  by  an  engine  of  the  defendant,  it  was  caused  by  No. 
5g,  which  the  defendant  sought  to  show  hauled  the  train  on 
the  night  designated  ;  but  the  evidence  offered  and  submitted 
by  the  plaintiff  does  not  show  it  was  No.  59  which  threw  out 
sparks  on  the  occasion  alleged,  or  any  other  number  orname, 
or  what  particular  engine  it  was,  except  that  it  was  an  en- 
gine of  the  defendant  company.  "  The  plaintiff  is  not  bound," 
says  Mr,  Lawson,  "  to  prove  which  particular  locomotive 
caused  the  fire."  3- Lawson,  Rights,  Rem.  &  Pr.  ^  1361. 
Said  Brady,  J. :  "  The  further  objection  that  proof  of  prior  and 
subsequent  emission  of  sparks  by  the  defendant's  engines,  or 
some  of  them,  was  improperly  permitted,  is  untenable.  Such 
evidence  has  been  declared  to  be  admissible  in  actions  of 
this  class."  Home  Ins.  Co,  v.  Pennsylvania  R.  Co.,  11  Hun 
<N.  Y.),  184.  citing  Sheldon  v.  Hudson  River  R.  Co.,  14N.  Y. 
218;  Field  V.  New  York  Cent.  R.  Co.,  32  N,  Y?  339  ;  Webb 
*.  Rome,  W.  &  O.  R.  Co.,  49  N.  Y.  420.  The  supreme  court 
of  the  United  States  has  ruled  in  the  same  way.  In  Grand 
Trunk  R.  Co.  v.  Richardson,  91  U.  S.  454,  the  plaintiff  was 
allowed  to  prove  that  at  various  times  during  the  same  sum- 
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mer,  before  the  fire  occurred,  some  of  the  defendant's  loco- 
motives scattered  fire  when  going  past  the  property  destroyed, 
without  showing  that  either  of  the  locomotives  which  it  was 
claimed  caused  the  fire  was  amon^  the  number,  and  without 
showing  that  the  former  locomotives  were  similar  in  their 
make,  state  of  repair,  or  management  to  the  latter  ones.  Mr. 
Justice  Strong,  in  delivering  the  opinion  of  the  court,  said : 
"  The  question,  therefore,  is  whether  it  tended  in  any  degree 
to  show  that  the  burning  of  the  bridge,  and  the  consequent 
destruction  of  the  plaintiff's  property,  were  caused  by  any  of 
the  defendant's  locomotives.  The  question  has  often  been 
considered  by  the  courts  in  this  country  and  in  England,  and 
such  evidence  has,  we  think,  been  generally  held  admissible, 
as  tending  to  prove  the  possibility,  and  a  consequent  proba- 
bility, that  some  locomotive  caused  the  tire,  and  as  tending 
to  show  a  negligent  habit  of  the  officers  and  agents  of  the 
railroad  company.  Piggot  v.  Eastern  Counties  R.  Co.,  3 
Man.  G.  &  S.  229 ;  Sheldon  v.  Hudson  River  R.  Co..  14  N.  \ . 
218:  Field  V.  New  .York  Cent.  R.  Co..  32  N.  Y.  339;  Webb 
V.  Rome,  W.  &  O.  R.  Co..  49  N.  Y.  420 ;  Cleaveland  v.  Grand 
Trunk  R.  Co.,  42  Vt.  449  ;  Illinois  Cent.  R.  Co.  v.  McClel- 
land. 42  111.  358 ;  Smith  v.  Old  Colony  &  N.  R.  Co.,  ic  R.  L 
22;  Longabaugh  t^.  Virginia  City  &  T,  R.  Co.,  g  Nev.  271. 
There  are,  it  is  true,  some  cases  that  seem  to  assert  the  op- 
posite rule.  It  is,  of  course,  indirect  evidence,  if  it  be  evi- 
dence at  all.  In  this  case  it  was  proved  that  engines  run  by 
the  defendant  had  crossed  the  bridge  not  long  before  it  toot 
fire.  The  particular  engines  are  not  identified,  but  their 
crossing  raised  at  least  some  probability,  in  the  absence  of 
proof  of  any  other  known  cause,  that  they  caused  the  fire. 
And  it  seems  to  us  that,  under  the  circumstances,  this  prob- 
ability was  strengthened  by  the  fact  that  some  engines  of 
the  same  defendant,  at  other  times  during  the  same  season, 
had  scattered  fire  during  their  passage."  We  are  unable, 
therefore,  to  sustain  this  assignment  as  error. 

It  is  next  claimed  that  the  evidence  for  the  defendant 
showed  that  the  engine  which  passed  the  property  on  the 
night  referred  to  was  No.  59,  and  entitjed  the  defendant  to 
the  instruction  asked  without  modification,  and  for  some  other 
reasons  to  have  the  verdict  set  aside.  To  support  the  prop- 
osition invoived,  the  argument  assumes:  (1)  That  the  evi- 
dence for  the  defendant  indisputably  identifies  the  engine  that 
did  the  mischief  as  No.  59;  and  (2)  that  it  was  properly  con- 
structed and  carefully  managed  on  that  occasion  ;  and,  (3)  if 
this  be  so,  that  the  presumption  of  negligence  raised  by  the 
simple  fact  of  injury  from  the  escape  of  fire  from  a  passing 
engme  is  rebutted  and  overcome,  and  the  plaintiff  cannot  re- 
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cover,  and  the  court  must  so  declare  as  a  matter  of  law. 
The  consideration  of  the  points  involved  will  be  aided  by 
understanding  the  attitute  of  the  case.  In  addition  to  the 
presumption  raised  by  the  mere  fact  of  an  injury 
by  fire  from  a  passing  engine,  there  was  evidence  ■»«•■«•  m 
introduced  by  the  plaintiff  tending  to  show  that,  tJ^^" 
whatever  engine  it  was  that  ran  by  the  mill  on  the 
night  alleged,  it  was  running  at  a  nigh  rate  of  speed,  and  was 
emitting  an  unusually  large  quantity  of  sparks,  and  that,  in 
view  ofthe  proximity  of  the  mill  and  granary  to  the  railroad 
track,  there  was  a  want  of  ordinary  care  in  not  observing 
proper  precautions  to  prevent  fires  to  property  so  exposed 
along  its  track.  The  case  made  by  the  plaintiff  did  not  stand 
simply  on  a  presumption  of  negligence  raised  by  the  mere 
fact  oE  injury,  from  the  escape  of  nre,  but  was  strengthened 
by  these  independent  facts  and  circumstances  which  of  them- 
selves afforded  a  legitimate  inference  that  the  agents  or  em- 
ployes in  charge  of  the  engine  were  not  exercising  proper 
care  and  caution  in  operating  it,  considering  the  danger  to 
the  mill  property  situated  near  the  track.  Assuming,  then, 
for  the  purposes  of  the  case,  that  the  defendant  did  introduce 
evidence  tending  to  show  that  the  engine  in  use  that  night 
was  No.  59,  and  that  it  was  properly  constructed  and  sup- 
plied  with  the  latest  modern  safeguards,  and  carefully  man- 
aged, in  order  to  rebut  the  presumption  raised  by  the  mere 
fact  of  injury  from  the  escape  of  fire,  yet,  as  there  was  other 
evidence  for  the  plaintiff  tending  to  show  that  the  engine 
was  carelessly  managed  on  that  occasion,  the  evidence  was 
in  conflict  on  this  point,  and  when  the  facts  are  disputed  the 
question  is  for  the  jury,  and  not  for  the  court.  But  there 
was  no  evidence  to  show  that  the  engine  was  carefully  man- 
aged on  that  night.  All  that  was  offered  on  this  point  was 
that  the  engineer  who  operated  the  engine  on  that  occasion 
was  recognized  as  a  competent  and  skillful  engineer,  and  not 
that  he  carefully  operated  it  at  the  time  alleged.  An  engi- 
neer may  have  the  reputation  of  being  careful  'and  skillful, 
and  still,  on  the  particular  occasion,  have  managed  his  en- 
gine carelessly  and  negligently.  Besides,  the  evidence  for 
the  defendant  indicates  that  the  engineer,  though  competent 
and  skillful,  was  inclined  to  be  of  a  daring  and  reckless  spirit, 
and,  from  the  expressions  used  in  describing  him,  that  he 
was  not  always  careful  and  prudent.  So  that,  if  it  be  con- 
ceded there  was  evidence  for  the  defendant  (which  there  was 
not)  that  its  engine  was  managed  with  proper  care  and  cau- 
tion on  that  occasion,  such  evidence  is  disputed  and  contro- 
verted by  the  evidence  for  the  plaintiff,  and  reserves  the  case 
'or  the  jury,  and  their  verdict  is  conclusive  upon  us,  and 
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cannot  be  set  aside.  But  more,  as  the  mere  fact  of  injury 
from  the  escape  of  fire  from  a  passing  engine  raises  a  pre- 
sumption of  careless  management,  as  well  as  improper  con- 
struction, and  the  use  of  improper  appliances,  when  so  alleged 
and  charged,  it  follows  that,  unless  the  evidence  for  the  de- 
fendant shows  that  the  engine  was  carefully  managed  at 
the  time,  as  well  as  properly  constructed,  and  the  use  of 
proper  appliances,  such  presumption  is  not  rebutted  and 
overcome.  It  is  when  the  presumption  raised  is  repelled  bv 
proof  of  proper  construction,  and  the  use  of  proper  appli- 
ances and  careful  management,  that  the  plaintiEF  cannot  main- 
tain the  action 'without  making  proof  of  other  negligence  or 
want  of  ordinary  care. 

But  what  is  the  proof  of  the  identity  of  the  engine  as  No. 
59?  There  is  the  register,  upon  which  an  entry  was  made 
from  the  train  book,  not  produced.  But  it  seems  to  have 
been  the  subject  of  some  change,  which,  it  is  argued,  casts 
suspicion  on  it,  and  indicates  that  it  had  been  tampered  with. 
Referring  to  it,  the  witness  testifies  "he  did  not  know  how 
the  figure  came  to  be  changed,"  and  that  he  "  did  not  know, 
outside  this  book,  what  train  left  Umatilla  that  night,"  The 
only  man  on  the  engine  that  night  who  testified  was  the  fire- 
man, (the  engineer  was  dead,)  and  he  was  inclined  to  think 
that  the  engine  was  No.  63  until  he  was  "  buzzed  "  about  it. 
Among  other  things,  he  testified :  "  We  were  running  on 
pretty  fast  time.  IJon't  know  whether  we  were  on  time  at 
Echo  or  not.  I  have  no  recollection  of  that  particular  trip. 
There  was  no  reason  I  should  notice  it  [engme]  more  than 
any  other.  My  impression  is  that  it  was  engine  59  we  ran 
on  that  night.  I  am  only  sure  of  it  by  circumstantial  evi- 
dence, seemg  the  register  in  the  call  book  at  the  office  at  La 
Grande.  It  ran  in  my  mind  that  it  was  engine  63  or  59,  1 
was  kinder  thinking  it  was  63,  and  might  heve  talked  so  to 
others-  Everybody  was  buzzing  me  about  that  engine  I  was 
running  on  that  night."  Considering  that  the  register  was 
only  a  copy  from  tne  original  entry  book,  not  produced  in 
evidence,  and  the  condition  it  was  in  unexplained,  together 
with  the  doubt  and  uncertainty  in  the  mind  of  the  only  wit- 
ness whom  so  many  were  buzzing,  it  can  hardly  be  said 
that  the  identity  of  the  engine  was  indubitably  established. 
It  is  quite  probable  that  the  proof  failed  to  satisfy  the  jury 
of  the  identity  of  the  engine  used  on  the  night  the  pj-operty 
was  destroyed.  The  credibility  of  witnesses  and  the  weight 
of  the  evidence  is  for  the  jury,  and  the  fact  is  for  them  to  de- 
cide; and,  unless  the  evidence  was  sufficient  to  satisfy  them 
that  the  engine  in  use  on  that  night  was  No.  59,  the  defend- 
ant has  no  evidence  of  the  condition  of  the  engine  that 
caused  the  fire. 
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Tuminff,  now,  to  the  instructions,  it  is  enough  to  say  that 
the  mere  lact  of  injury  from  the  escape  of  fire  from  a  pass- 
ing enffine  does  not  raise  a  presumption  of  negligence,  with- 
out adaitional  evidence  of  nejjligence,  was  error,  as  already 
shown,  but  was  not  prejudicial  error  to  the  defendant.  Nor 
is  any  complaint  made  on  this  ground  ;  but  the  contention 
was  that  this  instruction,  taken  in  connection  with  another 
given,  to  which  no  exception  is  taken  or  objection  is  made, 
authorized  the  court  to  set  aside  the  verdict,  and  that  it  was 
its  duty  so  to  do.  Upon  the  assumption  claimed,  the  criti- 
cism seems  just,  and  the  conclusion  seems  logical ;  but  the 
view  already  expressed  is  in  conflict  with  that  assumption, 
and  the  facts  show  a  case  for  the  decision  of  the  jury.  The 
trouble  with  thje  instructions  asked  and  modified  is  that  it  as- 
sumes that  engine  No.  59  was  identified,  and  asserts  conse- 
quences on  that  hypothesis.  If  it  w?s  identified,  then  it  was 
for  the  jury  to  consider  all  the  facts  and  circumstances,  and 
decide  whether  the  alleged  negligence  was  made  out ;  but  if 
it  was  not  identified,  and  some  other  engine  of  the  company 
did  the  mischief,  then  the  defendant  had  no  proof  of  the  par- 
ticular engine  that  caused  the  fire,  and  the  jury,  upon  the 
facts,  could  not  have  found  for  the  defendant.  Besides,  it 
does  not  follow,  if  the  jury  should  believe  that  the  fire  was 
caused  otherwise  than  by  engine  No.  59,  that  the  verdict 
should  be  for  the  defendant,  for  they  might  believe  that  the 
particular  engine  the  defendant  introduced  evidence  tending 
to  show  was  No.  $g  did  not  cause  the  fire,  but  that  it  was  com- 
municated by  some  other  engine  of  the  company.  Upon  the 
whole,  we  think  the  judgment  must  be  affirmed. 

ON    REHEARING. 

Lord,  J. — There  is  no  positive  testimony  as  to  the  fact  of 
ignition.  The  testimony  tor  the  plaintiff  did  not  show  di- 
rectly that  the  fire  which  burned  his  mill  was 
caused  by  the  engine  which  hauled  the  train  on  ET«Mc«iit» 
the  night  alleged,  but  it  did  tend  to  show  a  slate  ',^*l^ 
of  facts  from  which  the  inference  might  be  drawn  oth>TMiiiM. 
that  the  fire  which  destroyed  his  property  was 
communicated  from  that  engine,  and  caused  his  loss.  It  Was 
shown  about  the  time  alleged,  on  the  night  of  the  fire,  that  a 
passenger  train  passed  the  mill,  and  it  was  observed  by  some 
persons  in  the  vicinity  that  large  quantities  of  sparks  were 
emitted  from  the  engine,  and  flew  over  in  the  direction  of 
the  mill,  which,  taken  in  connection  with  other  evidence 
tending  to  show  the  improbability  of  the  fire  originating  any 
other  way,  raised  a  strong  inference  that  the  firing  of  the 
mill  was  caused  by  sparks  from  the  engine  that  hauled  that 
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train.  What  particular  engine  this  was  the  evidence  does 
not  disclose,  nor  was  the  praintiS-able  to  ascertain,  to  make 
proof  of  its  identification  from  other  engines  of  the  com- 
pany. But  to  strengthen  the  inference  tnat  the  burning  of 
the  mill  originated  in  sparks  from  this  engine,  and  to  show 
habitual  negligence  of  the  officers  and  agents  of  the  railroad 
company,  he  introduced  evidence  to  show  that  other  engines 
of  like  appearance  and  construction  frequently  scattered  fire 
in  large  quantities,  and  set  other  fires  along  tne  track,  prior 
and  subsequent  to  the  burning  complained  of.  Was  this  er- 
ror ?  The  case  shows  that,  when  the  fir'e  started,  no  one  was 
present,  and  the  object  of  his  evidence  was  to  account  for  its 
origin.  He  could  show  that  sparks  escaped  from  a  passing 
engine  of  the  company  on  that  night  under  circumstances 
which  raised  an  inference  that  it  caused  the  destruction  of 
his  property.  What  particalar  engine  this  was  he  could  not 
identify,  so  as  to  distinguish  it  from  any  other  engine  of  like 
appearance  and  construction  used  by  tne  company,  and  con- 
sequently he  could  not  make  any  direct  proof  01  defects  in 
the  construction  or  negligence  in  its  management.  On  ac- 
count of  this  difficulty  of  identifying  a  passing  engine,  es- 
pecially at  night  lime,  so  as  to  make  direct  proof  ol  such 
negiieence,  and  also  for  the  reason,  asstated  by  Mr.  Thomp- 
son, that  the  business  of  running  railroad  trams  supposes  a 
unity  of  management  and  a  general  similarity  in  the  con- 
struction of  the  engines,  the  admission  of  evidence  as  to 
other  and  distinct  fire^  from  the  one  alleged  to  have  caused 
the  injury  is  permitted.  Nor  is  it  requisite  that  the  testi- 
mony must  also  show  that  the  engine  which  it  is  claimed 
caused  the  fire  was  one  of  those  which  had  previously  or 
subsequently  scattered  fire  along  its  track,  but  it  is  enough, 
as  was  shown,  that  it  was  similar  in  appearance  and  construc- 
tion, and  under  the  same  general  management.  Hence  it  iS 
quite  generally  held  that  evidence  that  sparks  were  frequently 
ejected  from  passing  engines,  causing  fire  along  its  track,  on 
other  occasions,  is  relevant  and  competent  to  show  habitual 
negligence,  and  to  strengthen  and  sustain  the  inference  that 
the  fire  originated  from  the  cause  alleged.  As  the  plaintiff 
must  proceed  with  his  evidence  in  the  first  instance,  the  fact 
that  the  defendant  may  be  able  to  prove  the  identity  of  the 
engine  cannot  have  the  effect  to  make  the  admission  of  such 
evidence  error. 

It  may  be  granted  that  the  admissibility  of  such  evidence 
trenches  somewhat  on  the  general  doctrine  regarding  rele- 
vancy in  actions  of  this  character,  but  the  autnorities  indi- 
cate that  its  allowance  is  justified  by  the  necessities  of  the 
case.     As  the  testimony  for  the  plaintiff  failed  to  identify  the 
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engine  which  caused  the  destruction  of  his  property,  did  the 
evidence  for  the  defendant,  supplementing  the  evidence  for 
the  plaintiff,  show  conclusively  that  the  engine  which  hauled 
the  train  on  that  night  was  identified  as  No.  59?  No  ques- 
tion is  raised  but  wnat  the  defendant  sought  to  show  that  it 
was  engine  No.  59;  but  was  the  evidence  in  this  regard  of 
such  undisputed  and  conclusive  character  as  would  authorize 
a  court  to  withdraw  its  consideration  from  the  jury,  as  to 
whether  it  was  identified  or  not,  or,  what  is  the  equivalent, 
to  assume  by  its  instruction  that  the  engine  was  identified  as 
No.  sg.'  The  argument  for  the  motion  assumes  that  it  was, 
and  we  must  briefly  consider  the  evidence  to  test  its  sound- 
ness. Alter  the  evidence  for  the  plaintiff,  it  devolved  upon 
the  defendant  to  identify  the  engine,  and  to  show  that  it  was 
properly  constructed,  furnished  with  safe  appliances,  and 
carefully  managed  on  that  occasion,  to  overcome  the  pritita 
facie  case  made.  Without  more  ado,  it  may  be  admitted,  for 
present  purposes,  that  if  the  engine  in  question  was  identified 
by  the  evidence  as  No.  59,  it  further  showed  that  it  was  prop- 
erly constructed  and  furnished  with  the  best  appliances  for 
safely,  and  that  it  was  in  charge  of  an  engineer,  recognized 
by  his  class  as  competent  and  skillful,  but  it  omits  to  show 
that  he  carefully  operated  and  managed  it  on  that  occasion. 
Was  the  identity  of  the  engine  so  completely  established 
as  No,  59  that  it  would  be  error  to  submit  that  question  to  a 
jurj'?  Mr,  Warlick,  who  was  a  witness  for  the 
defendant,  testified  that  on  the  night  in  question  "e»iit»of 
he  "  was  firing"  the  engine;  that  "we  were  run-  i^^'Vj™.^ 
ning  on  pretty  fast  time.  Don't  know  whether  we 
were  on  time  at  Echo  or  not,  I  have  no  recollection  of  that 
particular  trip.  There  is  no  reason  why  I  should  notice  it 
more  than  any  other.  My  impression  is  that  it  was  engine 
59  we  run  on  that  night.  I  am  only  conscious  of  it  by  cir- 
cumstantial evidence,  seeing  the  register  in  the  call-book 
at  La  Grande.  It  ran  in  my  mind  that  it  was  engine  63 
or  59.  I  was  kinder  thinking  it  was  63,  and  might  have 
talked  so  to  others;  63  was  an  engine  that  had  never  stopped 
up  on  us.  Everybody  was  buzzing  me  about  that  engine  1 
was  running  on  that  night.  The  conductor  was  speaking 
to  me  about  it  the  other  night,"  etc.  It  seems  to  me  that 
the  fair  inference  from  the  testimony  of  this  witness  is 
that  the  impression  which  he  had  that  the  engine  run  on 
that  night  was  No.  59  was  derived  solely  from  the  regis- 
ter; that  in  his  own  mind  there  was  some  conflict  as  to 
whether  it  was  63  or  59,  with  the  stronger  and  prevailing 
recollection  in  favor  of  63 — "  kinder  thinking  it  was  €>}, " — 
which  is  corroborated  by  his  conversation  that  he  had  so 
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talked  to  others  that  it  was  63.  To  say  the  least,  the  legiti- 
mate effect  of  his  evidence  is  to  create  a  ground  of  doubt  as 
to  the  identity  of  the  engine,  and,  when  such  is  the  case, 
nothing  is  more  elementary  than  that  the  question  is  for  the 
decision  of  the  jury,  and  not  for  the  court.  There  is  no  other 
evidence  of  the  identification  of  the  engine  as  No,  59,  except 
from  the  entry  in  the  register,  and  Mr,  Robbins  and  Mr. 
Stevens  base  tneir  testimony  of  its  identity  upon  its  record. 
Nor  is  there  any  claim  outside  this  book  tnat  they  can  testify 
to  the  identity  of  the  engine  which  hauled  the  train  on  that 
night.  The  train-book  in  which  the  original  entries  were 
made  by  the  conductors  was  not  produced,  but  the  coductor 
testified  that  the  record  in  the  registry  was  made  from  it. 
There  seems  to  have  been  some  alteration  or  change  in  some 
figure  in  the  registry  ;  but,  as  no  explanation  is  vouchsafed, 
its  purport  we  are  unable  to  determine.  On  one  side  it  is 
claimed  that  the  change  is  immaterial,  and  in  no  way  affects 
the  question  involved,  while  on  the  other  it  is  as  strenuously 
insisted  that  it  is  of  such  a  nature  as  to  cast  suspicion  on  the 
register,  and  to  destroy  its  value  as  record  evidence.  What- 
ever the  change  was,  Mr.  Robbins  testified  that  he  did  not 
know  how  it  "  came  to  be  changed."  Between  these  con- 
flicting claims  as  to  the  value  of  this  record  evidence  we 
have  no  means  of  determining,  or,  if  we  had,  no  authority  to 
determine  which  is  correct,  and  cannot,  therefore,  express 
any  opinion  which  shall  reflect  on  any  one;  but  the  jury, 
the  tribunal  constituted  to  try  such  facts,  under  the  guid- 
ance of  the  court,  enjoyed  full  opportunity  to  see  and  inspect 
the  register,  to  see  and  hear  the  testimony  of  the  witnesses, 
and  to  observe  and  note  ail  the  surrounding  facts  and  cir- 
cumstances, which  specially  fitted  them,  as  the  law  intends, 
to  determine  the  rignt  of  the  matter.  Upon  such' a  state  of 
facts,  the  court  has  no  right  to  intervene.  When  a  court  is 
asked  to  declare  a  fact  established  as  a  matter  of  law,  the 
evidence  ought  to  so  completely  and  irrefutably  establish 
the  fact  as  to  free  the  mind  from  all  doubt  and  hesitation. 
A  party-  on  whom  rests  the  burden  of  proof  is  bound  to 
prove  each  circumstance  which  is  essential  to  the  conclusion, 
and  in  such  case  proof  means  anything  which  serves  to  con- 
vince the  mind  of  the  truth  or  falsehood  of  the  fact  or  propo- 
sition. The  identity  of  the  engine  is  foremost  among  the 
facts  essential  to  be  pcoven  by  the  defendant  to  satisfy  the 
minds  of  the  jurors  it  was  No.  59,  in  order  to  follow  it  with 
the  necessary  evidence  of  its  proper  construction  and  care- 
ful management.  Looking  to  the  evidence  of  the  fireman, 
lided  by  the  proof  of  the  record,  and  the  testimony  of  the 
witness  in  respect  to  it,  it  may  be,  despite  all  criticism,  that 
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it  ought  to  have  convincei^.  the  jury  of  the  identity  of  the  en- 
gine, and  yet  that  is  no  reason  tnat  the  court  should  invade 
their  province,  and  withdraw  the  question  from  their  consid- 
eration. To  do  that,  the  evidence  must  not  only  be  undis- 
Suted,  but  it  must  be  free  from  all  doubt  and  uncertainty, 
[ow,  if  we  turn  to  the  evidence  of  the  fireman,  his  predom- 
inant impression  was  that  the  engine  was  No.  63,  or,  to  say 
the  least,  his  mind  was  involved  m  doubt,  and  vibrating-  be- 
tween 63  and  59 ;  or,  if  we  turn  to  the  register,  its  credibility 
is  attacked  as  a  record,  and  depends  for  its  weieht  and  value 
upon  the  credibility  of  the  witnesses  who  testified  in  respect 
to  it;  and  in  such  case,  when  the  fact  is  involved  in  doubt, 
and  depends  upon  the  credibility  of  witnesses,  it  is  plain  law 
that  the  question  is  for  the  decision  of  the  jury,  ana  not  for 
the  court.  To  conclude,  the  witnesses  on  tnis  question  were 
the  agents  and  employes  of  the  company,  and  the  jury  were 
the  exclusive  judges  of  the  weight  and  credibility  of  their 
testimony,  under  the  circumstances.  It  was  for  the  jury  to 
say,  and  not  the  court,  that  the  engine  was  No.  Sg,  as  well  as 
wnether  it  was  properly  constructed,  furnished  with  safe  ap- 
plianres,  and  carefully  managed  on  that  occasion.  As  the 
amendment  to  the  instruction  asked  indicates,  the  trial  court 
regarded  the  evidence  of  the  identity  of  the  engine  as  No. 
59  not  wholly  free  from  doubt,  and  more  properly  to  be  sub- 
mitted to  the  jury  to  resolve  such  doubts  than  to  dispose  of 
it  on  his  own  responsibility,  and  in  so  doing,  upon  the  facts 
as  disclosed  by  this  record,  we  are  not  prepared  to  say  there 
was  error. 

Firai— PrMumption  of  Neglte«n«e  Anting  from  Setting  Out  Fira. — See 
Fon  Worth  &  N.  O.  R.  Co.  ».  Wallace  (Tex,|,  40  Am.  &  Eng.  R-  Cas.  348 : 
Louisville  &  }i.  R.  Co.  v.  Reese  (Ala.).  38  W.  342,  note  345. 

Bam  •—Presumption  of  Negligance  Arising  from  Setting  out  Fire.—Where 
afire  is  kindled  upon  iandsadjoiningk  railway  track  by  sparks  from  a  loco- 
motive engine,  the  preBumption  of  negligence  arises 'from  that  fact  with- 
out further  proof.  But  this  presumption  may  be  met  and  overcome  by 
sallalactory  proof  that  the  engine  was  properly  constructed  and  manaKed. 
and  in  suitable  repair;  and,  if  the  uncontradicted  evidence  on  the  part  of 
the  railway  company  clearly  shows  that  it  has  fully  performed  its  duty  in 
these  respects,  the  presumption  of  negligence  is  rebutted,  and  evidence  of 
negligence  other  than  the  bare  fact  that  the  fire  was  set  by  the  engint  n'll 
be  necessary  in  order  to  warrant  a  verdict  for  plaintifi  in  an  action  for  dam- 
^BS  caused  by  such  fire.  Daly  v.  Chicago,  M.  A  St.  P.  R.  Co..  Minn.  Sup. 
Ct.,  May  26,  1890.  Vanderburgh,  J.,  said :  "  Rupert,  an  engineer  of  20 
years'  experience,  in  chai^  of  the  round  house  and  shops  at  Fargo,  testi- 
fied that  Sullivan,  the  engineer  in  charge  of  the  engine  in  question,  had 
been  running  an  engine  under  him  for  three  years,  and  that  his  qualifica- 
tions were  first  class ;  that  he  himself  had  known  the  engine  for  three  years. 
and  was  in  the  habit  of  seeing  it  almost  every  day,  and  was  acquainted 
with  its  general  construction;  that  it  was  well  constructed,  and  in  j;oo.l 
c<nidition ;  and  that  il  was  impossible  to  entirely  prevent  the  escape  of 
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sparks  from  an  engine.  There  is  no  evidence  in  the  case  tending  in  any 
degree  to  rebut,  qualify,  or  limit  the  effect  of  this  testimony.  The  evidence 
of  plaintiff  is  entirely  consistent  with  it ;  for  it  does  not' appear  that  the 
sparks  which  escaped  were  not  so  smalt  or  tine  as  to  pass  through  the 
standard  netting,  or  to  escape,  notwithstanding  the  most  approved  appli- 
ances known  or  practicable  were  used,  and  the  sparks  thrown  in  this  case 
were  "  fine  sparks."  It  is  diflicult  to  see  how  the  emission  of  sparks  with 
hot  ashes  and  smoke  could  be  entirely  or  absolutely  prevented,  especially 
in  the  presence  of  strong  winds.  In  any  event,  the  undisputed  evidence 
in  this  case  is  Co  the  contrary.  The  onus  rested  upon  the  defendant  to 
show  that  it  was  not  guilty  of  negligence  in  the  premises ;  but  the  presump- 
tion arisi:ig  from  the  fire  is  a  disputable  one,  and  may  be  rebutted  by  show- 
ing that  the  defendant  has  used  due  care  and  diligence,  in  the  construction 
of  its  engine,  to  avoid  the  danger,  and  prevent  nre  escaping  from  its  en- 
gmes.  And  it  is  difficult  to  see  why,  as  respects  the  particular  finding 
under  consideration,  the  evidence  introduced  by  the  defendant  in  this  case 
is  not  as  broad  as  the  presumption,  or  why  it  does  not  satisfactorily  relnit 
any  legal  inference  of  faulty  or  negligent  construction  of  the  engine.  2 
Shear.  &  R.  Neg.  §  676 ;  Karsen  v.  Milwaukee  &  St.  P.  R.  Co..  39  Minn.  11. 
7  Am.  &  Eng.  R.  Cas.  501 :  Searles  v.  Manhattan  R.  Co..  101  N.  Y.  662,  Jj 
Am.  &  Enj?.  R.  Cas.  358 :  Reading  &  C.  R.  Co.  v.  Latshaw,  93  Pa.  St.  451, 
2  Am.  &  Eng.  R.  Cas.  267." 

Sams — Suifficloncy  of  Evidence  to  Rebut  Pratumptlon. — Where  the  en- 
gineer and  fireman  in  charge  of  a  locomotive  engine  which  had  set  out  the 
fire,  testified  that  so  far  as  they  knew  the  locomotive  was  in  perfect  order, 
but  neither  had  made  more  than  a  cursory  examination  of  it,  and  also  that 
it  was  properly  handled  and  managed  during  the  run  upon  which  the  fire 
was  alleged  to  have  set  out,  and  tne  loreman  of  the  round  house  and  the 
inspector  at  the  end  of  the  trip  testified  that  it  was  in  perfect  condition 
when  they  examined  it  on  .the  morning  of  the  day  after  the  (ire.  it  was  held 
that  as  the  evidence  was  only  sufficient  to  prove  that  the  locomotive  was 
in  perfect  condition  the  day  after  the  fire  without  adequately  proving  its 
condition  at  any  time  previously  thereto,  it  did  not  conclusively  rebut  the 
presumption  of  negligence  arising  from  the  fire  itself,  and  that  its  suffi- 
ciency was  for  the  jury.  Hoflman  v.  Chicago,  M.  &  St.  P.  R.  Co.,  Minn. 
Sup.  Ci.,  May  28,  1890.  Collins,  J.,  said:  "  On  the  trial  the  engineer 
and  fireman  l>oth  testified  that,  so  far  as  they  knew,  the  locomotive  was 
in  perfect  order.  Neither  had  made  anythmg  more  than  a  cursory  ex- 
amination of  it, — the  former  while  oihng  its  machinery  as  occasion  required, 
and  upon  his  arrival  at  La  Crosse  the  night  before  the  tire  ;  the  latter  as 
he  cleaned  out  the  hopper  and  ash  pan  upon  the  easterly  and  westerly 
runs.  These  witnesses  also  testified,  in  a  general  way.  Chat,  from  the  time 
they  left  La  Crosse  in  the  morning  until  they  reached  Austin  in  the  after- 
noon, the  locomotive  was  properly  handled  and  managed.  The  foreman 
of  the  round  house  and  Che  inspeccor  aC  Austin  also  stated  that  the  loco- 
motive was  in  perfect  condition  when  they  examined  it  on  the  morning  of 
Occolwr  2d.  the  day  after  the  fire.  It  will  have  to  be  admitted  that  the 
testimony  of  each  of  these  witnesses  is  entitled  to  more  than  ordinar>- 
weight.  Mcause  they  were  informed  of  Che  fire  within  24  hours  after  it  oc- 
curred, and  the  examination  of  the  locomotive  in  the  round  house  was 
immediately  and  purposely  made  because  of  the  (ire.  But  the  jury  was 
not  bound  to  accept  as  conclusive  Che  stacement  of  the  witnesses  that  the 
engine  was  in  good  order  or  carefully  or  skillfully  operated,  although  there 
was  no  direct  evidence  contradicting  their  statements.  Karsen  i'.  Milwau- 
kee At  St.  P.  R.  Co.,  29  Minn.  12.  7  Am.  &  Eng.  R.  Cas.  joi.  If  this  were 
the  law.  a  rule  would  t>e  established  in  this  class  of  cases  which  does  not 
prevail  in  any  other.    The  jurors  may  consider  all  of  the  facts  and  circum- 
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Stances  in  evidence  which  bear  upon  the  method  of  operating  the  engine, 
or  upon  its  condition,  as  well  as  the  accuracy  and  appearance  of  the  wit- 
nesses. The  burden  was  upon  the  defendiint  to  rebut  the  statutory  pre- 
sumption, and  it  was  obliged,  if  it  would  do  this,  to  prove  each  circumstance 
oecfssaiy  to  a  complete  rebuttal,  in  the  same  manner  as  if  the  whole  issue 
had  rested  upon  it. 

"  With  this  in  mind,  let  us  proceed  to  examine  certain  points  in  the  evi- 
dence. The  locomotive  which  set  the  lire  was  not  the  one  ordinarily  driven 
by  the  engineer  witness,  nor  was  it  used  for  that  train  except  for  this  one 
trip.  Usually  it  was  run  from  Austin  westerly.  At  Austin,  there  was  a 
round  house,  with  a  regular  inspector  and  a  foreman,  both  of  whom  testi- 
fied as  to  the  perfect  condition  of  the  locomotive  on  the  morning  of  Octo- 
ber 2d.  The  night  previous  it  had  been  in  the  round  house  at  La  Crosse. 
and  the  result  of  the  inspection  there,  if  any  was  had,  was  not  made  known 
to  the  jury;  and  the  night  before  it  made  the  trip  easterly  it  had  been  in 
the  round  bouse  at  Austin.  If  an^  inspection  was  then  made,  or  if,  in  fact, 
the  locomotive  had  ever  received  inspection  in  its  years  of  use,  at  any  time 
or  place,  prior  to  the  fire,  the  witnesses  failed  to  say  so.  So  that  upon  this 
pomt  we  have  the  defendant  endeavoring  to  escape  the  force  of  the  statute 
by  simply  proving  that  its  locomotive  was  in  perfect  condition  the  day  after 
the  lire  was  set,  and  without  adequately  attempting  to  prove  its  condition 
at  any  time  previous  thereto.  These  were  omissions  in  the  testimony 
whtchmight  well  have  been  considered  by  the  jury.  We  have  not  over- 
looked the  fact  that  the  netting  inspector  testified  that  from  the  time  the 
locomotive  was  housed  at  Austin,  after  the  tire,  until  the  examination. 
"  nothing  had  been  done  to  it ;"  but  we  observe  in  this  connection,  as  pos- 
tibly  did  the  jurors,  that  the  foreman  of  the  round  house,  who  presumably 
knew  more  about  what  was  going  on  in  the  house  than  did  the  inspector. 
wholly  omitted  to  testify  on  this  point.  It  was  quite  material  to  this  de- 
fense that  it  be  shown  upon  the  tnal  that  there  had  been  no  changes  made 
in  the  locomotive  after  its  arrival  at  Austin.  The  evidence  intrMuced  by 
the  defendant  to  rebut  the  presumption  of  negligence  was  not  conclusive, 
in  our  opinion.     Its  sufficiency  was  for  the  jury  to  consider." 

8arn» — Rebuttal  0I  Presumption — Inttruetloni ' 


damages  for  setting  fire  to  plaintiff's  property,  the  court  gave  the  following 
instructions  which  were  unqualified  by  any  other;  "If  the  defendant 
owned  the  road  upon  which  the  locomotive  ran.  and  the  locomotive  did 


set  fire  as  alleged,  the  presumption  is  that  it  was  the  negligence  of  the 
owner  of  the  road,  and  this  presumption  continues  until  the  contrary  ap- 
pears from  the  evidence.  If  an  expert  testifies  that  he  operated  the  locomo- 
thre  at  that  time  with  due  care,  and  it  was  so  constructed  that  it  would  not 
set  out  fire  as  thus  operated,  and  the  jury  believe  from  the  evidence  that 
it  actually  did  set  lire  at  that  time,  the  jury  are  to  consider  which  of  these 
fKOoia  they  will  believe,  the  former  or  the  latter."  //eld,  that  the  instruc- 
tion was  erroneous  as  authorizing  the  jury  to  believe  that  the  only  ques- 
tion in  dispute  was  the  setting  out  of  the  lire  and  that  if  they  believed  that 
the  fire  was  set  out  by  the  engine,  they  must  find  for  the  plaintiff,  and  that, 
in  any  event,  the  instruction  was  so  confused  and  uncertain  in  its  mean- 
ingas  to  be  misleading  and  to  requirfe  a  new  trial,  Columbia  &  P.  R.  Co. 
v.  Farrington,  Wash.  Sup.  Ct.,  March  8,  1890. 

Sama— Rebuttal  of  Presumption— Defective  Engine.— To  rebut  the  pre- 
sumption of  negligence  on  the  part  of  the  railroad  company.arisingfrom 
the  fact  that  afire  hasbeen  caused  by  sparks  from  a  locomotive,  it  must  be 
shown  not  only  that  the  locomotive  was  equipped  with  the  most  approved 
appliances  in.  the  way  of  a  spark  arrester,  but  also  that  it  was  operated  by 
a  skillful  engineer  in  a  careful  manner,  and  where  the  evidence  shows  that 
the  locomotive  threw  sparks  to  the  heightof  5ofeet.andtoadistanceof  loo 
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to  I  so  feet,  it  is  insufficient  to  show  that  it  was  equin>ed  with  a  proper 
spark  arrester.  Missouri  Pac.  R.  Co.  v.  Texas  A  P.  R.  Co.  (Boss,  Inter- 
venoh,  41  Fed.  Rep.  917. 

8am« —Rebuttal  of  Statutory  Presumption— Evidence. — In  an  action  for 
destruction  of  plaintiff's  property  by  fire,  the  evidence  showed  that  the  fire 
caught  in  the  dry  grass  about  60  feet  from  defendant's  track  in  the  direc- 
tion of  plaintiff's  premises,  and  wasobserved  soon  after  the  train  passed. 
There  was  a  very  high  wind  blowing  at  the  time  and  the  fire  spread  very 
rapidly  to  plaintiff's  stacks  and  buildings,  some  of  which  were  destroyed. 
A  witness  testified  that  the  engine  scattered  tire  from  its  ash  pan.  A  train 
had  passed  on  another  railroad  adjoining  defendant's  track,  from  2o  to  30 
minutes  previous  to  the  passage  of  the  defendant's  train.  HfM,  that  the 
evidence  was  sufficient  to  warrant  the  court  in  submitting  to  the  jury  the 
question  whether  the  fire  which  destroyed  plaintiff's  buildings  was  set  by 
sparks  from  defendant's  locomotive.  The  evidence  offered  by  the  de- 
fendant to  rebut  the  statutory  presumption  was  to  the  effect  that  neither 
the  engineer  nor  fireman  had  any  knowledge  of  the  fire  and  had  no  par- 
ticular recollection  of  the  circumstances  ofthe  trip.  They  were  only  able 
to  testify  generally  in  respect  to  the  condition  and  management  of  the  en- 
gine. Held,  that  the  statutory  presumption  of  defend&nt  s  negligence  was 
not  so  clearly  and  conclusively  rebutted  by  the  evidence  as  to  justify  this 
court  on  appeal  in  reversing  the  decision  of  the  trial  court.  Wilson  v. 
Northern  Pac.  R.  Co.,  Minn,  Sup,  Ct.  June  20,  1890. 

Sama— Evidonce  astoOther  Firas — Admitilbitltyi — Where  the  particular 
engine  which  caused  the  fire  is  known  and  designated,  it  is  not  competent 
to  show  generally  that  defendant's  engines  have  caused  lire  at  othertimes 
and  places,  but  it  may  be  shown  that  such  engine  had  previously  caused 
fire  to  beset  by  escaping  sparks  at  other  times  and  places  for  the  purpose  of 
proving  its  defective  construction.  Ireland  v.  Cincinnati,  W,  4  M,  R. 
Co.,  Mich.  Sup.  Ct.,  Jan.  17,  1890. 

Samo— Sparks  from  Smokestack  of  Stationary  Boiler— Pottibla  Origin. — In 
an  action  to  recover  damages  for  the  destruction  of  plaintiff's  property  by 
fire,  defendant  was  permitted  to  show  that  within  a  short  distance  from 
plaintiff's  factory  there  was  a  stationary  boiler  with  a  smokestack;  that 
the  fire  used  to  make  steam  was  fed  by  pine  slabs;  that  the  smokestack 
had  no  spark  arrester  upon  it,  and  that  it  was  in  use  that  morning  at  the 
time  of  the  fire.  A  witness  was  also  permitted  to  testify  that  sparks  were 
emitted  some  time  after  the  destruction  of  plaintiff's  factory  from  the 
smokestack  which  were  alive,  and  fell  upon  witness  and  burned  his 
clothes.  Held,  that  thetestimony  was  admissible  as  showing  the  situation 
of  the  surroundings  of  the  factory,  and  its  exposure  to  risk  from  fire. 
and  that  it  should  be  considered  by  the  jury  with  the  other  circumstances 
of  the  case.  Ireland  v.  Cincinnati,  W,  4  M.  R,  Co.,  Mich.  Sup.  Ct.,  Jan, 
17-  1890. 

8am*— Origin— Suffici an cy  of  Evldanoe.— Plaintiff's  barn  was  erected  19 
feet  from  defendant's  right  of  way  and  about  30  feel  from  the  centre  of  the 
railroad  track.  It  was  burned  at  a  very  dry  time,  and  at  a  time  when  the 
wind  was  blowing  strongly  from  the  direction  of  the  railroad  track  towards 
the  bam.  There  was  evidence  tending  to  show  that  the  fire  caught  on  the 
side  of  the  barn  next  the  railroad  track ;  that  there  was  dry  grass  on  the 
right  of  way  between  the  railroad  track  and  the  bam ;  that  there  was  a 
streak  from  the  track  to  the  barn  where  the  fire  had  burned  across  ;  that 
defendant's  engine  had  passed  up  and  down  along  the  track  opposite  the 
barn  several  times  shortly  before  the  fire  was  discovered  ;  that  coalsand 
cinders  had  been  deposited  on  the  track  shortly  before  the  fire  occurred. 
and  that  the  burnt  streak  of  grass  started  from  the  track  at  the  place 
where  such  coals  and  cinders  were  seen  on  the  track.    Held,  that  the  ev- 
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idence  was  sufficient  to  sustain  a  verdict  for  the  plaintiff.  Be^^  v.  Chi- 
cago, W.  &  M.  R.  Co..  Wis.  Sup.  Ct..  Jan.  7.  '890. 

Smni«— Nagllpnca  of  Companr— Sufficiency  of  Complaint.— The  complaint 
in  an  action  to  recover  damages  for  properly  destroyed  by  fire  alleged 
that  "  while  the  defendant  was  running  a  locomotive  over  its  track,  sparks 
and  tire  escaped  from  the  locomotive  and  negligently  set  fire  to  grass  upon 
plaintiff's  land,  and  burned  and  destroyed  "  etc.;  "  that  said  fire.  Injury 
and  dama;^  were  not  in  anymanner  caused  by  the  act.  fault  or  neglect  of 
the  plaintiff,  but  wholly  by  the  neglect  and  carelessness  of  the  defendant. 
Held,  that  the  complaint  was  sufficient  to  charge  the  defendant  with  neg- 
ligence. OhioS  M.  R.  Co.  -v.  McCartney.  Ind.  Sup.  Ct.,  Jan.  9,  1890. 
Mitchell,  C-  J.,  said  :  "  h  is  argued  that  the  demurrer  to  this  complaint 
should  have  been  sustained,  because  of  the  absence  o£  any  averment  that 
the  fire  was  permitted  to  escape  through  any  negligence  or  fault  of  the 
company.  The  pleading  is  not  aptly  worded  ;  but  it  is,  oevertheless, 
fairly  charged  therein,  in  general  terms,  that  the  plaintiff's  property  was 
destroyed  by  fire  which  escaped  from  the  defendant's  locomotive  engines, 
through  its  neglect  and  carelessness.  Aswassaid  in  substance,  in  Fitts- 
-  bui^h,  C.  &  St.  L.  R.  Co.  V.  Jones.  86  Ind.  496,  1 1  Am.  &  Eng.  R.  Cas.  76, 
the  averments  in  the  complaint  as  to  the  imputed  negligence  of  the  appel- 
lant were  not  made  in  the  usual  form,  nor  in  the  connection  in  which  such 
averments  are  most  appropriate  in  cases  like  this;  but  the  concluding 
chaise,  that  the  fire,  injury  and  damage  were  caused  wholly  by  the  neglect 
and  carelessness  of  the  defendant,  was  sufficient  to  characterize  all  that  had 
Tjeen  done  or  permitted  as  having  been  neglw^ntly  done  and  permitted. 
Louisville,  N.  A.  &  C.  R.  Co.  -v.  Hanmann,  87  Ind.  423.  It  is  asettled  rule 
that  a  general  charge  of  negligence  resulting  in  injury  and  damages  is  suf- 
ficient, as  a^inst  a  detmiirer.  OhioA  M.  R.  Co.  v.  Walker,  113  Ind.  196. 
32  Am.  h  Eng.  R.  Cas.  121 ;  Hammond  v.  Schweitzer,  1 12  Ind.  246." 

8ama_ Incendiary  Origin— Ad miulbillty  of  Evidanoe, — The  defendant  may 
introduce  testimony  tending  to  show  tt^l  the  fire  was  of  incendiary  or- 
igin, when  its  origin  is  sought  to  be  shown  not  by  direct  and  positive 
proof,  but  by  inferences  to  be  drawn  from  facts  proved.  Ireland  v.  Cin- 
cinnati, W,  &  M.  R.  Co.,  Mich.  Sup.  Ct!,  Jan.  17,  1890. 

Sama — Um  »f  Wood  for  Fual—Oplnlon  of  Witnow.— It  is  the  province  of 
the  jury  to  draw  inferences  from  facts,  and  the  testimony  of  a  witness  in  an 
action  for  property  destroyed  by  tire,  that  he  knew  there  must  have  been 
wood  in  the  engine  by  the  sparks  it  emitted,  is  properly  struck  out.  Ire- 
land V.  Cincinnati,  W.  &  M.  R.  Co.,  Mich.  Sup.  Ct.,  Jan.  17,  189a 


State  Ijne  &  Sullivan  R.  Co. 

{Pamiylvaaia  Suprenu  Court,  May  /jj,  18^^ 

f\nt — Proximata  Caute  of  Lou— Provlnca  of  Jury, — Where  fire  was  com- 
municated by  one  of  defendant's  eimnes  to  a  stump  upon  its  right  of  way, 
and  scon  thereafter  one  of  plaintifTs  servants  was  sent  to  put  it  out  and 
reported  he  had  done  so,  but  on  the  morning  of  the  following  day  the 
stump  was  again  found  to  be  on  fire,  and  another  of  pluintifi's  servants 
was  also  sent  to  extinguish  it  and  attempted  to  do  so  and  remained  there 
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until  he  was  satisfied  that  no  fire  remained,  but  on  the  afternoon  of  that 
day  in  consequence  of  a  fresh  wind  a  lire  broke  out  in  the  vicinity  of  the 
stump  which  destroyed  plaintiff's  property,  the  question  whether  defend- 
ant's negligence  was  the  proximate  cause  of  plaintiff's  loss  is  for  the  jurj'. 
Santa — Contributory  Negllgance^Failure  to  Ertingulih  Plr«. — The  ques- 
tion whether  plaintiff  was  chaigeable  with  contributory  negligence  because 
of  the  failure  of  his  servants  to  extinguish  the  fire  when  sent  to  do  so, 
was  properly  submitted  to  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Bradford  County. 

Action  to  recover  damages  for  the  destruction  by  fire  of^a 
quantity  of  loes  in  which  plaintiff  had  an  interest.  About  4 
or  5  P.  M.  on  May  11,  1890,  one  of  defendant's  trains  passed 
near  the  tract  of  land  where  plaintiff  was  lumbering,  Smoke 
was  seen  issuing  from  a  stump  on  defendant's  right  of  way 
soon  afterwards,  and  one  of  plaintiff's  agents  or  employes 
was  sent  to  extinguish  it.  When  he  returned  he  reported 
that  he  had  put  out  the  fire.  No  further  smoke  was  seen 
around  the  stump  until  about  10  A.  M.  on  the  following  day. 
Plaintiff  himself  then  sent  a  servant  who  poured  water  on 
the  stump  until  he  supposed  the  fire  was  completely  extin- 
guished, and  remained  at  the  stump  for  half  or  three-quar- 
ters of  an  hour.  About  noon  of  the  same  day  the  wind  fresh- 
ened and  fire  broke  out  on  the  track  near  the  stump.  U 
could  not  be  controlled  by  plaintiff  or  his  servants,  and  re- 
sulted in  the  destruction  of  the  logs  for  which  the  action 
was  brought  Defendant  appeals  from  a  judgment  for  the 
plaintiEF. 

Edward  Overton,  John  F.  Sanderson,  and  Rodney  A.  Mercur, 
for  appellant. 

//.  N.  WilUams,  I.  McPkerson,  E.  J.  AngU,  and  R.  H.  WU- 
Hams,  for  appellee. 

Mitchell,  J. — The  test  by  which  the  line  is  to  be  drawn 
between  proximate  and  remote  cause,  in  reference  to  liabil- 
ity for  the  consequences  of  negligence,  has  been 
■^^Ji^^'  firmly  established  by  the  three  cases  of  Pennsyl- 
vania R.  Co.  V.  Kerr,  62  Pa.  St,  353  ;  Pennsylvania 
R.  Co.  V.  Hope,  80  Pa,  St.  373 ;  and  Hoag  v.  Lake  Shore  & 
M.  S.  R,  Co.,  85  Pa.  St.  293.  It  is  most  elaborately  expressed 
by  Chief  Justice  Agnew  in  Railroad  Co.  v.  Hope,  in  the  fol- 
lowing language:  "The  jury  must  determine,  therefore, 
whether  the  facts  constitute  a  continuous  succession  of  events, 
so  linked  together  that  they  become  a  natural  whole,  or 
whether  the  chain  of  events  is  so  broken  that  they  become 
independent, and  the  final  result  cannot  be  said  to  be  the  nat- 
ural and  probable  consequence  of  the  primary  cause, — the 
negligence  of  the  defendants,"  And  the  rule  is  again  put 
somewhat  more  tersely  by  the  present  chief  justice  in  Hoag 
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V.  Railroad  Co., as  follows:  "The  injury  must  be  the  natural 
and  probable  consequence  of  the  negligence, —  such  a  conse- 
quence  as  *  *  *  might  and  ougnt  to  have  been  foreseen 
by  the  wrong.doer  as  Ukely  to  flow  from  his  act."  The 
three  leading  cases  above  referred  to,  though  frequently 
cited  on  opposite  sides  of  the  same  argument,  are  not  at  ail 
in  conflict  m  principle.  The  different  results  which  were 
reached  in  them  depended  not  on  any  different  view  of  the 
law,  but  of  the  facts,  and  on  the  application  of  the  familiar 
doctrine  that,  where  a  plain  inference  is  to  be  drawn  from 
undisputed  facts,  the  court  will  decide  it  as  a  matter  of  law. 
In  Railroad  Co.  v.  Kerr  the  negligence  had  been  held  by 
the  court  below  to  be  the  proximate  cause  of  the  plaintiffs 
loss.  This  court  held  that  it  was  remote,  and  did  not  award 
a  new  venire,  but  said  that  it  would  do  so  if  plaintiff  should 
desire  it  upon  grounds  shown.  The  question  was  then  new ; 
and,  from  what  was  said  about  the  venire,  the  court  itself 
does  not  seem  to  have  been  entirely  clear  that  it  should  be 
decided  as  matter  of  law.  It  may  be  doubted  whether,  on 
the  same  facts,  the  court  would  not  now  send  it  to  a  jury. 
Certainly  no  subsequent  case  has  assumed  to  decide  where 
the  facts  were  so  near  the  line.  Hoag  v.  Railroad  Co.  was  a 
much  clearer  case,  and  so  were  Pittsburgh  Southern  R,  Co. 
V.  Taylor,  104  Pa.  St.  306;  West  Mahonoy  Tp.  v.  Watson, 
1 16  Pa.  St  344;  South  Side  Pass.  R.  Co.  I'.Trich,  117  Pa.  St. 
390,  34  Am.  &  Eng,  R.  Cas.  549,  and  the  other  cases  where 
the  court  has  pronounced  the  negligence  to  be  remote  as 
matter  of  law.  But,  whatever  the  result  of  the  views  taken 
of  the  facts  in  these  cases,  the  principles  of  decision  are  the 
same  in  all 

In  the  present  case  the  learned  judge  left  the  question  of 
proiimate  or  remote  cause  to  the  jury,  in  substantial  con- 
(orraity  with  the  doctrine  of  Pennsylvania  R.  Co.  v.  Hope. 
Appelant,  however,  claims  that  the  succession  of  events  was 
so  broken  as  to  bring  the  case  under  Hoag  v.  Railroad  Co.,  and 
require  the  judge  to  direct  the  jury  in  its  favor.  The  break 
in  the  chain  of  events  was  merely  a  gap  in  the  time.  Had 
the  fire  extended  from  the  stump  to  plaintiff's  lumber  with- 
out interval,  on  the  same  afternoon,  this  case  would  have 
been  exactly  parallel  with  Pennsylvania  R.  Co.  v.  Hope. 
But  the  lact  that  the  fire  sniouldered  awhile  in  the  stump, 
and,  after  it  was  supposed  to  have  been  extinguished,  broke 
out  again  the  next  day,  while  it  makes  the  conclusion  less 
obvious  that  the  damage  was  done  by  the  same  fire,  does  not 
interpose  any  new  cause,  or  enable  the  court  to  say  as  matter 
of  taw  that  tne  causal  connection  was  broken.  The  sequence 
from  the  original  fire  to  the  burning  of  plaintiff's  logs  was  in- 
43  A.  &  E.  R.  Cas.— 3 
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ited  by  two  apparent  cessations  of  the  fire,  but  the  jury 
ound  that  the  cessations  were  only  apparent,  leaving 
als  of  time  in  the  visible  progress  of  the  fire,  but  mak< 
I  real  break  at  all  in  the  actual  connection.  In  Penn- 
ia  R.  Co.  V.  Kerr,  {page  366,)  it  is  said  by  Thompson. 
:hat  the  rule  "  is  not  to  be  controlled  by  time  or  dis- 

but  by  the  succession  of  events;"  and  in  Hoag  r. 
•ad  Co.,  TrUnkey,  P.  J.,  in  charging  the  jury,  had 
i  the  foregoing,  and  added:  "  Whether  the  fire  com- 
ated  to  the  plaintiff's  property  within  a  few  minutes. 
:r  the  lapse  of  hours,  from  the  negligent  act,  may  be 
erial."  it  is  suid  in  this  case  that  the  agents  of  plaint- 
the  ground  did  not  anticipate  a  further  spread  of  the 
;er  the  interval  of  time,  and  therefore  it  cannot  be  as- 

that  the  defendant  should  have  anticipated  it.  But 
ents  of  plaintiff  did  not  expect  it  because  they  thought 
e  had  been  put  out,  not  because  they  did  not  see  the 
r  of  its  spreading  while  it  was  burning;  and  this  was 
nger  that  appellant  was  bound  to  contemplate,  to-wit, 
tural  and  probable  consequence  of  the  original  act,  not 
ect  of  the  supposed  extinguishment  subsequently.  The 
;  in  the  progress  of  the  fire,  therefore,  and  the  lapse  of 
vhile  matter  for  the  consideration  of  the  jury  in  deter- 
r  the  continuity  of  effect,  do  not  of  themselves  make 

change  as  requires  the  court  to  say  that  they  break 
nnection. 

it  is  argued  that  it  was  not  until  the  next  morning  af- 
:  fire  started  in  the  stump,  and  during  the  time  when  it 
parently  extinguished,  that  the  wind  rose,  and  became  a 
ause  of^  the  spread  of  the  fire  to  plaintiff's  lumber. 
Iiowever,  was,  like  the  point  already  considered,  de- 
it  on  the  circumstances.     In  Pennsylvania  R,  Co.  v. 

one  of  the  facts  was  a  strong  wind  which  carried  the 
id  so,  also,   it  was  in  Pennsylvania  &  N.   Y.  Canal  & 

V.  Lacey,  89  Pa.  St.  458,  and  in  Lehigh  Valley  R.  Co. 
Ceen,  90  Pa.  St.  129  ;  and  in  this  last  case,  Trunkey,  J., 
le  jury  "could  also  determine  whether  dry  weather 
gh  wmds  in  the  spring-time  are  extraordmary;  and 
;r,  under  these  conditions,    *    *    *    the  injury  was 

the  probable  foresight  of  him  whose  negligence  ran 
h  from  the  beginning  to  the  end."  No  doubt  a  hurri- 
r  a  gale  may  be  such  as  to  be  plainly  out  of  the  usual 

of  nature,  and  therefore  to  be  pronounced  by  the 
s  the  intervention  of  a  new  cause.     Such  a  wind  would 

the  flood  in  Morrison  v.  Davis,  20  Pa.  St.  171.  But 
linary  danger  of  wind  helping  a  fire  to  spread  is  one 
things  to  be  naturally  anticipated.    The  lapse  of  time 
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before  the  wind  rose,  in  this  case,  was  therefore  not  clearly 
a  new  cause  to  be  so  pronounced  by  the  court,  but  a  circum- 
stance  to  be  considered,  with  the  others,  by  the  jury.  On 
this  branch  of  the  case,  generally,  the  injury  was  not  more 
remote  from  the  alleged  cause  than  in  Pennsylvania  R-.  Co. 
V.  Hope,  supra;  Pennsylvania  &  N.  Y.  Canal  &  R.  Co.  i'. 
Lacey,  89  Pa.  St.  458 ;  and  Lehigh  Valley  R.  Co.  v.  McKeen, 
90  Pa,  St.  129:  and  not  so  much  so  as  in  Fairbanks  if.  Kerr, 
70  Pa.  St.  86;  and  Oil  Creek  &  A.  R.  R.  Co.  '.:  Keighron,  74 
Pa.  St.  316,  in  all  o(  which  the  question  was  held  to  have  been 
properly  submitted  to  the  jury. 

There  remains  only  the  question  of  contributory  negli- 
gence, and  we  do  not  find  any  evidence  that  would  have  jus- 
tified taking  this  from  the  jury.  If  plaintiff  had 
not  known  of  the  fire  in  the  stump,  he  would  have  ^^J^V^'' 
had  no  duty  in  regard  to  it  ;  but,  knowing  of  it, 
he  was  bound  to  take  ail  reasonable  and  practicable  meas- 
ures to  prevent  its  spreading  to  his  lumber.  He  was  not  an 
insurer.  The  measure  of  his  duty  in  this  regard  was  reason- 
able care  and  diligence,  and  whether  he  used  these  was  fairly 
and  accurately  submitted  to  the  jury.  That  they  found 
against  the  defendant's  view  was  no  fault  of  their  instruction 
as  to  the  law.     Judgment  affirmed. 

Firtf — Sufficiency  of  Evidence  to  Support  Verdict. — In  a.n  action  for  dam- 
ages (or  the  destruction  by  fire  of  piaintiff's  timber,  fences,  and  land,  there 
was  evidence  01^  the  part  of  the  defendants  to  the  etlect  that  on  or  about 
3u\y  2S,  1887,  defendants'  sectionmen  began  burning  off  the  ri^ht  of  w^/ 
a  mile  soutli  of  plaintiff's  land  ;  that  they  continued  such  burning  norili- 
ward  until,  the  middle  of  the  afternoon  of  Aug.  1,  1887,  when  they  came  to 
a  crossing  at  the  south  line  of  the  plaintifT's  land ;  that  they  continued  and 
burned  oil  about  a  quarter  of  a  mile  of  such  right  of  way  on  the  plalntiti's 
land  that  afternoon  ;  that  they  left  a  man  there  over-nighl  to  watch  th<; 
tire;  that  they  got  orders  on  that  evening  not  to  burn  any  more  and  con- 
sequently stopped  ;  that  on  Aug.  3,  there  were  three  or  four  stumps  burn- 
ing on  the  right  of  way  on  the  defendants'  land,  which  were  extinguished 
by  the  sectionmen :  that  on  that  day  the  sectionmen  worked  in  that  quarter 
of  a  mile  and  also  a  mile  south  01  the  plaintiff's  land  ;  that  Aug.  4  was 
vindy  and  started  the  fire  a  little  on  plaintifT's  land,  but  the  sectionmen 
stopped  it  again  ;  that  on  the  afternoon  of  that  day  there  was  a  heavy 
-  shower  of  rain  putting  out  al!  the  (ires  except  one  stump  on  plaintiff's  land 
about  10  feet  from  the  right  of  way  at  the  north  end  where  they  left  off 
burning,  and  that  they  put  that  out ;  that  there  were  no  signs  of  hre  there 
on  Aug.  5,  6,  or  7  ;  that  they  went  over  the  right  of  way  on  plaintiff's  land 
on  Aug.  8.  and  before  the  burning  of  any  fences  or  timber,  but  that  about 
noon  of  that  day  they  discovered  that  a  big  fire  was  raging  on  the  north 
part  of  plaintiff's  land,  and  still  another  some  miles  noriTi  of  that.  There 
was  also  evidence  on  the  part  of  the  plaintiff  totheeffect  that  about  the  time 
when  the  sectionmen  began  burning  off  the  right  of  way  close  to  plaintiff's 
land  he  protested  against  their  doing  so  by  reason  of  its  endanaerinf;  his 

Kain,  timber,  and  other  property,  and  that  ne  repeated  such  remonstrance, 
t  that,  notwithstanding  his  protests,  they  continued  to  hum ;  that  at  no 
time  was  the  fire  entirely  put  out  on  the  right  of  way,  but  continued  in  old 
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umps;  that  during  the  time  plaintiff  was  engaged  in  harvestinj; 
hat  he  examined  the  smoking  stumps  every  morning.  Held. 
let  for  the  plaintiff  would  not  be  disturbed.  Clune  v.  Milwaukee 
0.,  Wis.  Sup.  Ct..  Jan.  28,  1890.  Caksodav,  J.,  said  :  "We  are 
:hat  the  evidence  is  such  as  to  warrant  the  finding  of  the  defend- 
;ence.  There  is  strong  ground  for  the  ailment  that  the  plaint- 
I  guilty  of  contributory  negligence.  But  it  is  conceded  that  the 
set  fires  upon  its  right  of  way  when  everything  was  exceedingly 
being  so,  the  law  imposed  upon  the  defendant  the  duty  of  watch- 
"es.and  preventing  their  running  onto  adjoining  lana.  The  de- 
ifessedly  undertook  to  so  guard  the  fires,  and  to  extinguish  them, 
led  that  the  section  foreman  passed  alone  the  right  of  way,  by 
irhere  the  testimony  tends  to  show  that  tne  fire  was  communi- 
the  right  of  way  to  the  plaintiff's  timber,  on  the  same  day,  and 
as  so  communicated.  There  is  no  pretense  that  any  attempt 
lade  by  the  defendant  lo  put  it  out.  It  is  true  that  the  obliga- 
defendant  to  guard  and  finally  extinguish  the  fires  it  bad  set 
{ht  of  way,  dianot  relieve  the  plaintiff  from  the  exercise  of  or- 
t  in  protecting  his  property  from  imminent  danger  from  such 
ording  to  his  testimony,  he  did  exercise  some  care,  by  examin- 
ees from  whence  smoke  emanated  each  morning.  He  did  that 
the  timber  was  burned.  But  the  mere  fact  that  he  knew  that 
;n  set  by  the  defendant  upon  its  right  of  way,  and  was  still  smol- 
'eon,  in  stumps  and  logs,  did  not  necessarily,  and  as  a  matter  of 
s  him  to  leave  his  harvesting,  and  extinguish  the  fires,  other- 
would  always  be  contributory  negligence  whenever  the  land- 
mowledge  that  such  right  of  way  is  being  burned.  In  the  absence 
riedge,  or  reasonable  cause  to  believe,  to  the  contrary,  the  plainc- 
roperly  assume  that  the  defendant  was  performing  its  duty  In 
icli  fires.  The  evidence  fails  to  present  such  a  case  of  imminent 
he  plaintiff's  property,  and  to  his  knowledge,  on  the  forenoon 
on  which  the  timber  was  burned,  as  to  make  it  an  abuse  of  dls- 
ic  trial  court  to  refuse  to  set  aside  the  verdict  as  against  evidence." 


Chicago  &  Eastern  Illinois  R.  Co. 


{Illinois  Supnmi  Court,  May  14,  I^O.) 
implalnt — Separata  Counts  Alleging  Differont  CauMt— Vardict 
f. — Where  a  complaint  contains  two  counts,  the  first  alleging 
e  ignited  among  dead  grass  and  dry  weeds  on  defendant's  right 
spread  and  was  communicated  therefrom  to]the  plaintiff's  land. 
nee  charged  being  permitting  dead  grass  and  dry  weeds  to  re- 
e  right  otway  ;  and  the  second  alleging  that  sparks  and  brands 
■  thrown  from  the  engine  onto  plaintiff  s  land  and  ignited  a  fire 
.hat  the  escape  of  the  sparks  and  brands  of  fire  from  the  engine 
h  the  negligence  of  the  defendant,  and  there  is  evidence  appli- 
d  tending  to  sustain  each  oi  these  counts,  the  failure  of  the  jut)' 
:iher  the  fire  in  question  began  on  defendant's  right  of  way,  0' 
's  property  is  immaterial  as  a  verdict  for  the  plaintiff  may  ^ 
nder  either  count. 
«mburtible  Materials  on  Right  of  Way— Negllganca.— The  Illinois 
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statute  requiring  railroad  companies  "  to  keep  their  right  of  way  clear  from 
ail  dead  grass,  dry  weeds,  and  other  dangerous  combustible  material "  de- 
clares by  implication  that  dead  grass  and  dry  weeds  are  dangerous  per  s«, 
and  an  instruction  that  the  failure  to  keep  the  right  of  way  "clear  from 
dry  weeds  and  combustible  materials"  is  negligence,  is  not  prejudicial  to 
the  company,  although  it  omits  the  word  "dangerous." 

Sama — Presumption  of  Negligence — Rebuttal.— Proof  that  a  railroad  com- 
pany used  the  best  and  most  approved  means  and  methods  for  preventing 
damage  by  fire  from  its  locomotive,  b  not  sufficient  to  overcome  the  prima 
facie  evidence  of  negligence  arising  from  the  (act  that  fire  from  the  loco- 
motive caused  the  pTaintilf's  damage.  To  overcome  such  presumption  It 
roust  also  be  shown  that  the  locomotive  was  at  the  time  in  suitable  order 
and  repair  and  that  there  was  no  negligence  in  controlling  and  managing  it. 

Appeal  from  Appellate  Court,  Siecond  District 
W.  H.  Lyford,  for  appellant. 
C.  R.  Starr,  for  appellee. 

Bailey,  J, — This  was  an  action  on  the  case,  broucht  by 
Antoine  Goyette  against  the  Chicago  &  Eastern  Illinois  Rail- 
road Company,  to  recover  damages  for  the  destruc-  „ 
tion  ol  certain  buildings,  meadows,  hay,  grain,  and 
other  property  of  the  plaintiff,  by  fire  communicated  from 
one  of  the  defendant's  locomotive  engines.  The  declaration 
contains  two  counts,  the  first  of  which  alleges  that  the  de- 
fendant suffered  and  permitted  lar^e  quantities  of  dead 
grass,  dry  weeds,  and  other  combustible  material  to  remain 
on  its  right  of  way,  by  means  whereof  fire  was  emitted  and 
thrown  Trom  a  certain  locomotive  engine  of  the  defendant  on 
its  railroad,  and  ignited  said  dead  grass,  dry  weeds,  and 
other  combustible  material,  and  spread  and  was  communi- 
cated trom  and  by  the  same  to  and  upon  the  lands  of  the 
plaintiff,  and  destroyed  said  property.  The  second  count 
alleges  that,  while  a  certain  locomotive  engine  of  the  defend- 
ant, and  under  its  control,  was  passing  upon  its  railroad  near 
the  land,  premises,  buildings,  and  personal  property  of  the 
plaintifl,  divers  sparks  and  brands  of  fire  escaped  and  were 
thrown  from  said  locomotive  engine,  by  and  through  the 
carelessness  and  negligence  of  the  defendant,  upon  the  said 
land,  premises,  buildings,  and  personal  property-  of  the  plaint- 
iff, whereby  said  propcrtj'  was  destroyed.  The  defendant 
E leaded  not  guilty,  and  at  the  trial  the  jury  found  the  dc- 
mdant  guilty,  and  assessed  the  plaintiff's  damages  at  $1,385, 
and  for  that  sum  and  costs  the  court,  after  denying  the  de- 
fendant's motion  for  a  new  trial,  gave  judgment  for  the 
plaintiff.  Said  judgment,  having  been  taken  to  the  appellate 
court  by  writ  of  error,  was  affirmed,  and  the  defendant  now 
brings  the  record  here  by  appeal  from  the  judgment  of  that 
court. 
The  two  counts  of  the  declaration  proceed  upon  different. 
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and,  in  some  respects,  inconsistent,  theories  as  to  the  waj-  in 
which  the  fire  originated,  and  the  nature  of  the 
^luUin.  negligence  with  which  the  defendant  is  chargea- 
ble. According  to  the  first  count,  the  fire  ignited 
among  the  dead  grass  and  dry  weeds  on  the  defendant's  right 
of  way,  and  spread  and  was  communicated  therefrom  to  the 
plaintiff's  land  ;  the  negligence  charged  being  permitting 
said  dead  grass  and  dry  weeds  to  remain  on  said  right  of 
way.  The  second  count  alleges  that  the  sparks  and  brands 
of  fire  were  thrown  from  the  engine  onto  the  plaintiff's  land, 
and  ignited  a  fire  there,  and  that  the  escape  of  said  sparks 
and  brands  of  fire  from  the  engine  was  through  the  negli- 
gence  of  the  defendant.  There  was  evidence  applicable  to. 
and  tending  to  sustain,  each  of  these  counts  ;  and,  while  the 
record  fails  to  show  upon  which  of  these  theories  the  jury 
proceeded,  still,  as  tney  found  a  general  verdict  for  the 
plaintiff  on  both  counts,  it  is  not  within  the  province  of  this 
court  to  review  their  finding,  since  to  do  so  would  necessi- 
tate the  investigation  of  mere  questions  of  fact,  as  to  which 
the  judgment  of  the  appellate  court  i*s  final.  Nor  is  it  mate- 
rial whether,  in  the  opinion  of  the  jury,  the  evidence  sustained 
t*he  first  or  the  second  count,  since  the  conviction  of  the  de- 
fendant upon  either  is  sufficient  to  sustain  the  judgment. 

The  first  error  assigned  is  upon  the  refusal  of  the  trial  court 
to  grant  the  defendant's  motion  for  a  continuance.  The 
clerk  of  that  court  has  incorporated  into  the  record 
BtfMUaf  proper  a  memorandum  that,  just  as  the  jury  were 
MtuTiMM.  ^bout  to  be  impaneled  for  the  trial  of  the  cause,  tlie 
plaintiff,  by  leave  of  the  court,  amended  his  decla- 
ration by  striking  out  of  the  description  of  the  property  al- 
leged to  have  been  destroyed  the  words  "  one  barn. '  and 
inserting  in  lieu  thereof,  "one  shed  on  side  of  barn,  14x40 
feet,  and  one  pig  shed,  8x16  feet ;  "  that  the  defendant  there- 
upon moved  for  a  continuance  on  account  of  said  amend- 
ment, and  supported  his  motion  by  an  affidavit,  and  that  the 
plaintiff  having  elected  to  admit  said  affidavit,  the  motion  for 
a  continuance  was  overruled.  It  is  not  even  stated  in  said 
memorandum  that  any  exception  was  preserved  by  the  de- 
fendant to  the  order  of  the  court  denymg  its  motion.  The 
bill  of  exceptions  shows  that  on  the  trial  said  affidavit  for  a 
continuance  was  offered  and  read  in  evidence  to  the  jury  by 
the  defendant,  but  neither  the  motion  for  a  continuance,  the 
decision  of  the  court  denying  the  motion,  nor  any  exception 
to  such  ruling,  was  preserved  in  the  bill  of  exceptions.  Mo- 
tions of  this  character,  and  the  decision  of  the  court  thereon, 
can  be  made  part  of  the  record  only  by  bill  of  exceptions. 
It  follows  that  said  ruling  is  not  so  preserved  as  to  be  subject 
to  review  on  appeal. 
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Complaint  is  also  made  of  the  admission  by  the  court  of 
evidence  in  relation  to  the  loss  by  fire  of  the  two  buildings 
described  in  the  amendment  to  the  declaration. 
Assuming,  as  in  the  present  state  of  t^e  record  we  *''"''*io»«' 
must,  that  the  amencfment  was  properly  made,  and  JiUj^ni'I** 
that  the  motion  for  a  continuance  based  upon  the  •fkiiMia^a. 
allegation  of  surprise  was  properly  denied,  we.can 
perceive  no  tenable  objection  to  said  evidence.  It  was  clearly 
competent,  and  tended  to  support  the  declaration,  and  it 
would  have  been  error  to  exclude  it.  It  also  follows  that 
the  instruction  asked  by  the  defendant  directing  the  jury  to 
exclude  from  their  estimate  of  damages  the  value  of  the  two 
buildings  described  in  the  amendment  to  the  declarati<m  was 
properfy  refused. 

The  jury,  at  the  instance  of  the  defendant,  were  required 
to  return  special  findings  as  to  several  questions  of  fact,  and 
it  is  insisted  that  one  at  least  of  said  special  find- 
ings is  inconsistent  with  the  general  verdict,  and  FiUmof 
that  judgment  therefore  should  have  been  ren-  Vfcl™'«^ 
dered  upon  such  finding  in  favor  of  the  defendant.  Miduud. 
The  question  submitted  was  this:  "  Did  the  fire  in 
question  in  this  case  begin  on  the  defendant's  right  of  way, 
or  did  it  begin  on  the  plaintiff's  property  ?  "  The  answer  to 
this  question  returned  by  the  jury  was:  "No  proof  of  evi- 
dence." This  can  scarcely  be  said  to  be  any  finding  at  all, 
as  it  is  very  difBcult,  if  not  impossible,  to  tell  what  the  jury 
meant  by  it.  But  the  mere  failure  of  the  ^ury  to  answer  a 
question  submitted  to  them,  or  the  return  by  them  of  an 
irresponsive  answer,  will  not  entitle  the  party  at  whose  in- 
stance the  question  was  submitted  to  have  judgment  in  his 
favor.  That  is  required  by  the  statute  only  when  the  special 
finding  is  inconsistent  with  the  general  verdict.  Nor,  in  our 
opinion,  will  the  failure  by  the  jury  to  answer,  or  their  re- 
turning an  insufficient  answer,  ordinarily,  at  least,  entitle  the 
party  to  a  new  trial.  He  should  make  the  objection  at  the 
time  the  verdict  is  returned,  and  before  the  jury  is  dis- 
charged, and  then,  if  there  is  no  answer,  or  the  answer  is 
irresponsive,  the  court  may  direct  the  jury  to  retire  and  per- 
fect their  verdict.  But,  giving  the  answer  in  this  case  the 
interpretation  most  favorable  to  the  defendant,  it  may  be 
held  to  mean  that  there  was  no  evidence  in  the  case  from 
which  the  jury  could  say  decisively  whether  the  fire  began 
on  the  right  of  way  or  on  the  defendant's  land.  Interpreted 
thus,  it  amounted  to  a  confession  by  the  jury  of  their  inability 
to  answer  the  question  either  way,  or,  in  other  words,  to  a 
finding  that  it  was  not  proved  whether  the  fire  originated  in 
one  place  or  the  other.     Such  finding  is  clearly  immaterial. 
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unless  the  case,  as  made  by  the  pleadings  and  evidence,  is  so 
circumstanced  that  no  recovery  can  be  had  so  long  as  that 

Siestion  is  unsettled.  We  are  of  the  opinion  that  such  is  not 
e  case  here.  In  determining  whether  this  is  so  or  not,  we 
must  assume  as  proved  everything  which  the  evidencetends 
to  prove.  We  must  therefore  assume  the  escape  of  the  fire 
from  the  defendant's  engine,  causing  the  fire  which  destroyed 
the  plaintiff's  property;  also,  the  fact  that  such  escape  of  fire 
was  owing  to  the  defendant's  negligence,  such  negligence 
being  proved,  prima  facie,  by  force  ol  the  statute,  by  the 
mere  fact  that  the  fire  which  destroyed  the  plaintiff's  prop- 
erty was  communicated  from  the  defendant  s  engine ;  and 
by  the  further  fact  shown  by  the  evidence,  that  on  the  same 
day,  and  while  making  the  same  trip,  fires  were  set  by  sparks 
escaping  from  said  engine  at  various  places  along  the  hne  of 
the  railroad,  for  several  miles  both  ways  from  the  plaintiff's 
farm.  From  the  last-named  fact  the  inference  fairly  arises, 
either  that  the  engine  was  not  in  proper  condition,  or  thatit 
was  improperly  managed.  The  evidence  also  tended  to  show 
that,  although  the  defendant's  section  men  had  attempted, 
two  or  three  days  before  the  fire  in  question,  to  remove  the 
dead  grass  and  dry  weeds  from  the  defendant's  right  of  way, 
they  had  done  so  only  in  part,  and  that  a  consideraole  amount 
of  such  combustible  material  was  left  remaining.  There  was 
also  evidence  that  whether  the  fire  broke  out  on  the  right  of 
way,  or  on  the  plaintiff's  land,  it  in  fact  burned  to  some  ex- 
tent the  grass  and  weeds  on  the  right  of  way.  These  being 
the  facts,  it  does  not  seem  to  be  material  whether  the  fire 
started  on  the  right  of  way  or  on  the  plaintiff's  land.  As  the 
evidence  tended  to  sustain  the  charge  of  negligence  in  both 
counts,  if  the  fire  started  on  the  right  of  way  the  evidence 
warranted  a  recovery  under  the  first  count,  and  if  it  started 
on  the  plaintiff's  tana  it  warranted  a  recovery  under  the  sec- 
ond count.  It  was  unquestionable  that  the  fire  originated  in 
one  or  the  other  of  these  places,  and,  a  recovery  being  war- 
ranted in  either  case,  the  jury  were  justified  in  hnding  a  ver- 
dict for  the  plaintiff  without  determming  decisively  whether 
it  originated  in  one  or  the  other  of  these  places. 

The  defendant  assigns  for  error  the  givmg  of  the  following 
instruction  at  the  instance  of  the  plaintiff :  "  The  court  in- 
structs the  jur^'  that  if  tne  right  of  way  was  not 
'**ad'"^M.  ^'^^''  °^  '^''y  weeds  and  combustible  materials,  but 
an  tigbt^r  ^hat  the  fire  took  on  said  right  of  way  in  consequence 
■•J.  of  such  combustible  material  being  there,  and  was 

thus  communicated  to  the  plaintiff's  property,  then 
in  law  the  defendant  would  be  liable  without  regard  to  the 
condition  of  the  engine."     This  instruction  holds,  in  effect, 
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that  a  failure  on  the  part  of  the  defendant  to  keep  its  right 
o(  way  clear  of  dry  weeds  and  combustible  material  was  neg- 
Ii§;ence  per  se,  ana  the  only  criticism  made  upon  it  is  that  it 
farls  to  use  the  word  "  dangerous"  before  the  words  "  combus- 
tible materials."  It  is  not  disputed  that  a  failure  to  perform 
a  duty  commanded  by  the  statute  may  properly  be  denomi- 
nated negligence  per  se,  but  it  is  objected  that  the  instruction 
fails  to  follow  the  language  of  the  statute.  The  second  sec- 
tion of  the  act  of  1874,  in  relation  to  fencing  and  operating 
railroads,  provides  as  follows  :  "  It  shall  be  the  duty  of  all 
railroad  corporations  to  keep  their  right  of  way  clear  from 
all  dead  grass,  dry  weeds,  or  other  dangerous  combustible 
material,  and  for  neglect  shall  be  liable  to  the  penalties  named 
in  section  one."  2  Starr  &  C  St.,  p.  1933,  S  63 ;  Rev.  St.  (Ed, 
18S9)  chap.  1 14,  §  49.  It  must  be  admitted  that  under  this 
statute  a  failure  by  a  railroad  company  to  keep  its  right  of 
way  clear  of  combustible  material  other  than  dead  grass  and 
dry  weeds  cannot  be  held  to  be  negligence /cr  se,  unless  such 
combustible  material  is  "dangerous,'  The  statute  seems  to 
assume  that  dead  grass  and  dry  weeds  left  by  a  railroad  com- 
pany on  its  right  of  way  are  in  their  nature  dangerous,  and 
the  duty  is  imposed  upon  railroad  companies  to  keep  their 
rightsoi  way  clear  of  those  and  other  dangerous  combustible 
materials.  The  instruction,  to  be  accurate,  should  have  used 
the  word  "dangerous;"  but,  under  the  evidence  in  this  case, 
the  error  was  not  a  material  one.  The  only  combustible 
material  shown  by  the  evidence  to  have  been  on  the  defend- 
ant's right  of  way  was  dead  grass  and  dry  weeds,  which  the 
statute,  by  imphcation,  pronounces  dangerous,  and  the  in- 
struction could  not  have  been  understootf  by  the  jury  as  hav- 
ing reference  to  any  other  kind  of  combustible  material.  As 
applied  to  dead  grass  and  drv  weeds,  the  word  "dangerous" 
was  unnecessary,  and  so  in  this  case  its  omission  was  harm- 
Jess.  For  the  same  reason  there  was  no  material  error  in 
modifying  an  instruction  asked  by  the  defendant,  in  which 
the  defendant  attempted  to  enumerate  the  various  acts  on  its 

fiart,  which,  if  proven,  would  establish  its  freedom  from  neg- 
igence,  and  so  defeat  a  recovery,  by  inserting  the  words, 
"and  that  the  right  of  way  was  free  from  combustible  ma- 
terial," As  there  was  no  evidence  of  any  combustible  material 
except  those  which  by  the  statute  are  declared  to  h^  per  se 
dangerous,  the  omission  in  the  modification  of  the  word  "dan- 
gerous" could  have  wrought  no  prejudice  to  the  defendant. 

The  following  instruction  was  asked  bv  the  defendant,  and 
was  given  after  striking  out  that  part  of  it  in  brackets:  The 
mere  fact  that  fire  from  the  defendant's  locomotive  caused  the 
plaintiff's  damages  is  only  prima  facie  evidence,  and  not  con- 
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elusive,  (If  the  defendant  has  proved  by  competent  evidence 
that  it  used  the  best  and  most  approved  means  and 
Rchituiar  methods  for  preventing  damages  by  fire  from  its 
!«■««.*'*  locomotive,  such  proof  is  sumcient  to  overcome 
said  pritfta  facie  evidence  of  neeligeoce.)"  The 
portion  of  the  instruction  stricken  out  was  cTearly  calculated 
to  mislead  the  jury.  It  might,  and  most  likely  would,  have 
been  understood  by  them  as  holding  that  the/n'wa  fack  in- 
ference of  negligence  would  be  rebutted  by  proof  merely 
that  the  defendant  had  in  use  the  best  and  most  approvecl 
appliances  for  preventing  damages  by  fire,  irrespective  of 
whether  they  were  at  the  time  in  suitable  order  and  repair, 
or  whether  there  was  negligence  in  the  way  in  which  they 
were  controlled  and  managed.  To  overcome  xhe  prima  facie 
inference  of  negligence  which  arises,  by  force  of  the  statute, 
(Rev.  St.  III.  Ed.  1889,  chap.  114,  §  89,)  from  the  mere  fact 
that  damages  have  been  caused  by  fire  communicated  from 
a  locomotive  engine,  it  must  appear,  not  only  that  the  engine 
was  provided  with  the  best  and  .most  approved  appliances, 
but  also  that  they  were  at  the  time  in  suitable  order  and  re- 
pair, and  that  there  was  no  negligence  in  their  use  and  manage- 
ment. Chicago  &  A.  R.  Co.  v.  Quaintance,  58  III.  380 ;  Chicago 
&  A.  R.  Co.  V.  Clampit,  63  III.  95 ;  Toledo,  W.  &  N.  R.  Co.  :■. 
Larmon,  67  111.  68  ;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Campbell, 
86  111.  443. 

We  are  of  the  opinion  that  the  record  is  free  from  material 
error,  and  the  judgment  of  the  appellate  court  will  therefore 
be  affirmed. 

Tint — Defeotivs  Engin* — Province  ot  Jury.— In  an  action  for  damages  for 
negligently  setting  fire  to  plaintiff's  lands,  the  testimony  tended  to  show 
that  the  bottom  of  the  ash  pan  of  the  engine  was  too  short,  the  effect  there- 
of beine  to  allow  the  damper  to  hane  loo  nearly  perpendicularly,  thus  ren- 
dering It  liable  to  swing  open  when  the  engine  was  in  motion.  This  facili- 
tated the  dropping  of  coals  of  fire  falling  near  the  damper.  It  was  also 
shown  that  to  prevent  the  escape  ot  fire,  the  bottom  of  the  ash  pan  should 
have  been  turned  up  at  the  end  so  as  to  hold  the  damper  at  a  proper  slope 
when  it  rested  upon  the  ash  pan.  and  chat  the  engine  set  out  three  other 
fires  while  running  a  little  more  than  one  mile  from  the  place  where  it  set 
the  fire  which  burned  over  plaintiff's  land.  //;/</,  that  the  question  whether 
the  engine  was  or  was  not  in  a  reasonably  safe  condition  was  properly  sub- 
mitted to  the  jury.  Mills  v.  Chicago,  M.  &  Si.  P.  R.  Co.,  Wis.  Sup.  Ct.. 
April  8.  1890, 

8«ma — Conflicting  TettI  mo  ny-— Pro  vinos  of  Jury. — One  of  plaintiS's  wit- 
nesses testified  in  substance  that  he  foutid  at  the  point  where  the  tire 
started  a  coal  cinder,  which,  according  to  his  estimate  of  its  size,  was  so 
large  that  it  could  not  have  passed  through  the  netting  with  which,  ac- 
cording to  the  defendant's  evidence,  the  smoke  stack  was  covered  if  Ie 
was  in  good  condition.  It  was  not  disputed  that  the  fire  was  sei  by  acoal 
or  spark  thrown  from  the  engine.  Defendant's  evidence  was  10  the  effect 
that  the  engine  was. in  good  condition ;  that  the  wire  netting  on  the  scnohe 
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stack  was  like  the  piece  of  netting  which  was  exhibited  to  the  jury,  and 
the  meshes  of  which,  a  witness  stated,  were  three -sixteenths  of  an  inch 
across,  and  that  this  was  the  standard  netting  commonly  used  for  such 
purposes.  The  aah  pan  was  provided  with  netting  also,  in  addition  to  the 
ordinary  coal  dampers;  the  fuel  used  was  soft  coal.  The  fire  started  at  a 
point  86  feet  from  the  track.  Held,  that  although  the  teslimnny  of  plaint- 
iff's witness  was  not  in  the  opinion  of  the  supreme  court,  entitled  to  very 
ereat  weight,  yet  the  credibility  of  the  witness  and  the  effect  of  the  evidence 
m  view  01  the  interest  which  the  defendant's  witnesses  might  be  deemed 
to  have  had  in  testifying  as  to  the  condition  of  the  engine,  were  matters 
for  the  jury  and  that  the  court  would  not  disturb  a  verdict  for  the  plainiiff. 
Doyscher  *.  Chicago,  M.  &  St.  P.  Ry.  Co.,  Minnesota  Sup.  Ct.,  Juneg,  1890. 

Sam* — PIsadIng — OmiMlon  to  Charge  ai  to  Failu^  to  Extinguish  Fir*. — 
Where  the  petition  only  alleges  negligence  in  failing  to  provide  proper 
appliances  for  preventing  the  emitting  of  sparks,  cinders,  etc.,  permitting 
accumulation  of  dry  material,  and  inefficiency  of  servants  operating  the 
engine,  the  omission  of  the  court  to  instruct  the  jury  concerning  the  neg- 
ligence of  the  defendant's  section  men  in  going  to  dinner  without  attempt- 
ing to  put  out  the  Are,  though  seeing  it  soon  after  the  train  passed,  is  not 
error  in  the  absence  of  any  request  or  such  an  obstruction.  Kosi  v.  Mis- 
souri Pac.  R.  Co.,  Texas  Sup,  Ct,,  Jan.  21,  1890. 

Sam* — 8uffici«noy  of  Special  Finding*. — Special  findings  that  the  defend- 
ant's engine  which  caused  the  fire  was  not  provided  with  a  proper  spark 
arrester,  that  the  defendant  was  guilty  of  negligence  in  permitting  fire  to 
escape  from  the  engine,  and  that  such  negligence  was  the  proximate  cause 
of  the  plaintitT's  injuiy,  are  simple  statements  of  conclusions  and  are  in- 
sufficient to  support  a  jud^ent  tor  the  plaintiff.  Chicago,  St.  L.  &  P.  R. 
Co.  V,  Bulger,  Ind.  Sup.  cL,  June  6,  1890. 


Chicago  &  Northwestern  R.  Co. 

{South  Dakota  Supreme  Court,  May  /,  /cPpo.) 

Pleading — Am^ndmsnt  of  Complaint— PrMumptior.— When  an  amend- 
ment to  a  complaint  is  necessary,  and  the  record  shows  that  the  amend- 
iDent  was  allowed  by  the  court,  although  the  record  does  not  disclose  that 
it  was  actuall);  made,  and  the  trial  of  the  cause  is  proceeded  with  without 
further  objections,  it  is  not  a  violent  presumption  to  presume  that  the  com- 
[riaint  was  amended  to  show  a  good  cause  of  action. 

Same— Right  to  Amend— Terms.— Under  section  4938.  Comp,  Laws,  it  is 
the  rule  to  allow  amendments  ;  to  refuse  is  the  exception.  The  ritjht  to 
amend  is  not  an  absolute,  unconditional  one,  but  is  to  be  allowed  in  fur- 
therance of  justice,  uppn  equitable  terms,  and  must  be  one  which  will  not 
oliange  substantially  the  claim  or  defense. 

Same — Sufficlancy—Juftic*  Courts  Pleadings  in  justice  court  are  not  re- 
quired to  be  in  every  particular  formal,  but  must  be  such  as  to  enable  a 
person  of  common  understanding  to  know  what  is  intended.  They  may 
be  oral  or  written.  If  oral,  an  entry  of  their  substance  must  be  made  in 
the  docket. 

Verdict- Validity— Title  of  Caute.- Verdicts  arc  lo  have  a  reasonable  in- 
tendment, and  to  receive  a  reasonable  construction.    A  verdict  is  good  if 
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the  title  sufficiently  identifies  the  cause  in  which  it  is  rendered,  and  the 
tiridings  of  the  matter  submitted  in  issue  may  be  ascertained  and  clearly 
understood  from  ttie  wordine  of  it. 

Firas — PrMumption  o(  Neg^liganc* — Burdsn  of  Proof. — If  a  damaging  fire 
is  sliown  to  have  been  propa^ted  by  s paries  or  tire  from  a  locomotive  en< 
gine  of  a  passing  railroad  train  of  a  chartered  company,  such  proof  raises  a 
presumption  of  negligence  upon  the  part  of  the  company,  so  as  to  cast  the 
burden  of  proof  upon  it  of  showing  that  the  locomotive  engine  was  prop- 
ctly  constructed  and  managed  at  the  time  of  the  fire. 

Same— Com buttibl*  Mattrial  on  Right  of  Way.— The  allowing  of  dn 
grass  or  other  combustible  material  to  accumulate  on  or  near  the  roadbed 
of  a  railroad  company  is  evidence  of  negligence  on  the  part  of  said  com- 
pany to  be  considered  by  the  jury  in  an  action  of  damage  by  fire. 

Appeal  from  District  Coqrt,  Brookings  County. 
R.  H.  Brown,  for  appellant. 
Mathews  &  Murphy,  for  respondent. 

Bennett,  J. — This  action  was  brought  in  a  justice's  court 
to  recover  the  value  of  30  tons  of  hay  destroyed  by  fire  al- 
leged to  have  been  started  on  the  right  of  way  of 
KmAtuA.  ^^  Chicago  &  Northwestern  Railway  on  the  22nd 
day  of  October,  A.  D.  1885,  in  Brookings  county.  PlaintiB  al- 
leges that  the  fire  was  caused  by  the  negligence  and  careless- 
ness of  defendant  company  in  permitting  dry  and  combustible 
material  to  gather  and  remain  upon  its  right  of  way  until  ignited 
by  sparks  or  cinders  from  the  locomotive  of  a  passing  freight 
train  going  west  on  said  day,  and  that  said  fire  communicated 
with  the  dry  grass  and  stubble  on  lands  adjoining  the  right 
of  way  of  defendant,  and  was  driven  by  a  strong  wind  to  the 
stacks  of  plaintiff  which  were  destroyed.  Upon  the  trial  of 
saiti  cause  befort  the  justice  of  the  peace,  judgment  was  ren- 
dered against  the  defendant  for  $85  and  costs.  From  the 
judgment  the  defendant  appealed  to  the  district  court;  and 
upon  a  trial  of  the  cause  in  the  district  court,  judgment  was 
awarded  in  favor  of  plaintiff  for  $go  and  costs.  From  this 
judgment  an  appeal  is  taken  to  this  court. 

The  first  assignment  of  error  by  appellant  is  that  the  court 
erred  in  admittmg  evidence  when  the  complaint  of  plaintiff 
did  not  state  facts  sufficient  to  constitute  a  cause  of 
8iiiri<»7jir  action.  In  the  trial  below  the  defendant  demurred 
ItMiiaVit  ^'^  ^^^  complaint  for  the  reason  as  stated  above. 
■which  demurrer  was  sustained  by  the  court;  and 
plaintiff  asked  leave  to  amend  his  complaint,  by  alleging  the 
corporate  capacity  of  the  defendant,  which  was  granted  by 
the  court.  This  point  is  stated  in  the  bill  of  exceptions  as 
follows:  The  issues  in  this  cause,  on  summons,  complaint, 
and  answer,  came  on  for  trial  to  a  jury  before  the  Honorable 
James  Spencer,  judge  of  said  court.    *    •    *     The  plaintiff. 
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by  his  counsel,  opened  his  case  to  the  jurv.  The  plaintiff 
then,  to  maintain  the  issues  on  his  behalf,  cafled  as  witnesses 
Robert  Steener.  *  •  •  Robert  Stegner,  being  sworn, 
testified  as  ToUows:  By  Mr.  Mathews,  Question.  Where 
do  you  reside?  By  Mr,  Brown,  (At  this  point  attorney  for 
defendant  objects  to  evidence  under  the  complaint,  as  not  stat- 
ing a  cause  of  action.  Objection  sustained.  Plaintiff's  coun. 
sel  moved  to  amend  the  complaint.  Motion  allowed ;  to 
which  ruling  of  the  court  defendant,  by  counsel,  then  and 
there  excepted.  Testimony  of  witness  Stegnef  was  then  pro- 
ceeded with  ;  Stegner  answering  the  question  above  pro- 
pounded by  Mr.  Mathews.)"  The  bill  of  exceptions  also 
shows  that  the  trial  proceeded  by  the  examination  and  cross- 
examination  of  witnesses,  both  by  plaintiff  and  defendant. 
The  above  is  all  the  record  evidence  as  to  the  amendment  of 
plaintiff's  complaint  after  the  demurrer  was  interposed  and 
sustained  by  the  court.  It  does  not  show  that  the  amendment 
was  ever  made,  or  the  terms  imposed  by  the  court  complied 
with  by  the  plaintiff.  The  record  being  silent,  and  in  the 
absence  of  a  snowing  to  the  contrarj-,  we  will  presume  that 
the  court  below  exercised  its  discretion  correctly,  and,  if  an 
amendment  was  desirable  or  necessary,  that  it  was  properly 
made.  '.A  motion  was  made  to  amend,  but  in  what  particular 
is  not  shown.  The  motion  was  allowed,  but  the  record  does 
not  say  positively  that  the  amendment  was  made.  The  trial 
proceeding  without  further  objection,  it  is  not  a  violent  pre- 
sumption that  the  complaint  was  amended  to  show  a  good 
cause  of  action.  The  modern  rule,  and  the  generally  prevail- 
.ing  principle  today,  is  that  all  such  amendments  snail  be 
made  as  may  be  necessary  for  the  purpose  of  determining 
the  real  question  or  questions  in  controversy  between  the 
parties,  and  administering  justice.  Under  the  Code,  the 
utmost  liberality  prevails  upon  the  subject  of  amendments  of 
pleadings.  The  power  of  a  court  to  allow  an  amendment  of 
a  pleadmg  on  a  trial  is  expressly  conferred  by  section  4938, 
Comp,  Laws,  which  is  as  follows:  "The  court  may,  before 
or  after  judgment,  in  furtherance  of  justice,  and  on  such 
terms  as  may  be  proper,  amend  any  pleading,  process  or  pro- 
ceeding by  adding  or  striking  out  the  name  of^any  party  ;  or 
by  correcting  a  mistake  in  the  name  of  a  part)',  or  a  mistake 
in  any  other  respect ;  or  by  inserting  other  allegations  material 
to  the  case;  or,  when  the  amendment  does  not  change  sub- 
stantially the  claim  or  defense,  by  conforming  the  pleading 
or  proceeding  to  the  facts  proved."  In  applying  the  provi- 
sion of  a  Code  very  similar  to  our  own  on  amendments,  the 
supreme  court  of  Iowa,  in  Miller  v.  Perry,  38  Iowa  301,  says: 
"Under  the  statute,  it  is  the  rule  to  allow  amendments  to 
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pleadings;  to  refuse  is  the  exception.  The  right  to  amend  is 
not  an  absolute,  iinconditional  one,  but  is  to  be  allowed  in 
furtherance  of  justice,  under  a  sound  discretion.  Amend- 
ments, within  the  limits  of  the  statute,  should  always  be  al- 
lowed when  substantial  justice  will  be  thereby  promoted; 
and  they  should  not  be  refused  so  as  to  operate  a  denial  of 
justice.'  No  exact  rule  as  to  the  limit  of  the  right  to  amend 
can  be  stated.  Courts  have  a  considerable  discretion  in  the 
matter.  But  to  this  general  authority  to  allow  amendments 
the  Code  fixes  the  following  restrictions :  (i)  The  proposed 
amendment  must  be  in  furtherance  of  justice ;  (2)  the  privilege 
of  amendment  must  be  allowed  on  equitable  terms;  and  (3)  if 
the  proposed  amendment  consists  in  conforming  the  pleadings 
to  the  facts  proved,  the  amendment  must  be  one  which  will 
not  change  substantially  the  claim  or  defense.  Section  4941, 
Comp.  Laws,  says:  "The  court  shall,  in  every  stage  of  ac- 
tion, disregard  any  error  or  defect  in  the  pleadings  or  pro- 
ceedings which  shall  not  affect  the  substantial  rights  of  the 
adverse  party  ;  and  no  judgment  shall  be  reversed  or  affected 
by  reason  of^such  error  or  defect."  The  defendant  and  ap- 
pellant fails  to  show  to  this  court  wherein  its  substantial  rights 
have  been  affected  by  any  error  or  defect  of  the  pleadings  or 
proceeding,  if  any  existed,  and,  having  failed  to  do  "so,  we 
must  hold  that  the  first  assignment  of  error  is  not  well  taken. 
It  must  also  be  borne  in  mind  that  the  action  was  com- 
menced in  a  justice's  court,  where  it  is  the  intent  of  the  law 

that  the  practice  is  to  be  simplified,  to  the  end  that 
ritUiBRiia  any  citizen,  with  or  without  any  legal  attainments 
«oiri7  *  '^''  experience,  may  be  enabled  to  bnng  his  suit,  and 

state  his  case,  without  formalities,  in  an  intelligent 
manner,  capable  of  being  understood,  without  any  technicali- 
ties surrounding  the  pleadings  or  trial  of  the  cause.  Plead- 
ings in  justice's  court  are  not  required  to  be  in  every  partic- 
ular formal,  but  must  be  such  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended.  They  may 
be  oral  or  written.  If  oral,  an  entry  of  their  substance  must 
be  made  in  the  docket.  Section  6058,  Comp.  Laws.  If  suffi- 
cient before  a  justice  of  the  peace,  it  is  also  sufficient  in  the 
appellate  court,  because  the  statute  does  not  require  that  new 
pleadings  shall  be  filed  on  appeal  when  a  trial  is  demanded 
de  novo,  but  all  pleadings  may  stand  as  they  came  from  the 
justice.  The  law  requires  the  case  to  be  tried  upon  its  merits, 
regardless  of  any  and  all  irregularities  of  errors  that  may  ap- 
pear in  the  pleadings.  In  Clow  v.  Murphy,  52  Iowa  605, 
Chief  Justice  Beck  says :  "  It  will  be  remembered  that,  upon 
appeals  from  justices  of  the  peace,  cases  are  trK^Adenovo  up- 
on their  merits,  and  all  errors,  irregularities,  and  illegalities 
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are  to  be  disregarded.  *  *  »  The  intent  of  the  statute  is 
to  secure  justice  by  a  trial  of  the  appeal  upon  the  very  merits 
of  the  case,  without  regard  to  errors  or  irregularities.  If 
the  circuit  court  may  have  jurisdiction  of  the  parties  and  sub- 
ject-matter of  the  action,  errors  and  insufficiency  of  pleading 
cannot  stand  in  the  way.  The  pleadings  may  be  amended 
or  the  errors  disregarded,  in  order  to  attain  the  purpose  of 
the  statute."  It  must  not,  however,  be  understood  tnat,  by 
holding  as  we  do  in  this  particular  case,  that  we  wish  to  en- 
courage or  countenance  tne  loose  practice  that  often  prevails 
in  bringing  cases  from  the  justices  courts  to  the  circuit,  as 
it  would  be  a  much  better  and  more  intelligent  practice  to 
make  pleadings  as  definite  and  certain  in  these  cases  as  when 
originally  brought  in  the  circuit  court. 

The  second  assignment  of  error  is  that  the  verdict  of  the 
jury  is  irregular,  informal,  and  insufficient  in  law,  in  that  its 
title  is  not  against  the  defendant  company  in  its 
corporate  capacity.  The  verdict  rendered  is  in  J"^*^ 
form  and  words  as  follows:  "J.  H.  Kelsey  v.  The  ii*tielV«.i» 
C.  &  N.  W.  Ry.  Co.  We,  the  jury  in  the  above 
entitled  action,  find  for  the  plaintiff  on  all  the  issues,  and  as- 
sess his  damages  at  $90.00.  \V.  H.  Hawley.  Foreman." 
This  verdict  is  certain,  ft  is  within  the  issues,  and  supports 
the  judgment.  The  objection  is  based  upon  the  fact  that  the 
style  designates  the  defendant  as  "  The  C.  &  N,  W.  Ry.  Co.," 
and  is  therefore  irregular,  informal,  and  insufficient.  Courts 
always  disregard  verbal  inaccuracies  in  a  general  verdict,  and 
will  give  judgment  thereon  if  the  facts  found  are  sufficient, 
and  the  meaning  is  sufficiently  clear.  Fenn  v.  Blanchard,  2 
Yeates  (Pa.),  543 ;  Thames  Loan  &  Trust  Co,  v.  Beville,  100 
Ind.  309,  312;  Thayer  T.  Burger,  Id.  262  ;  Daniels  v.  McGinnis, 
97  Ind.  549.  The  following  verdict  was  held  correct  both  in 
form  and  in  substance  :  "  Anton  Schindleri'.  Morrissey  Br()S. 
£t  al.  In  district  court,  Nebraska.  Verdict  for  plaintiff. 
We,  the  jury  duly  impaneled  and  sworn  in  the  above  entitled 
cause,  and  to  try  the  issues  joined  therein,  do  find  for  the 
plaintiff,  and  assess  his  damages  at  the  sum  of  $350.  [Signed 
by  foreman,]"  Morrissey  v.  Schindler,  18  Neb.  673.  In  this 
case,  similar  to  the  one  now  under  consideration,  the  criticism 
was  upon  the  title  of  the  cause.  While  the  court  doubted 
vfhether  counsel  could  improve  it,  yet  the  court  held  that  all 
that  was  necessary  was  that  the  title  should  identify  the  cause 
in  which  the  verdict  was  rendered.  Verdicts  are  to  have  a 
reasonable  intendment,  and  to  receive  a  reasonable  construc- 
tion. A  verdict  is  good  if  the  title  sufficiently  identifies  the 
cause  in  which  it  is  rendered,  and  the  findings  of  the  matters 
submitted  in  issue  may  be  ascertained  and  clearly  understood 
from  the  wording  of  it. 
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The  third  assignment  of  error  was  withdrawn  by  the  a]>- 
pellant,  as  the  alleged  fact  upon  which  it  was  based  is' not  true. 

The  remaining  assignments  of  error  upon  the  part  of  appel- 
lant present  the  following  questions  for  consideration,  and  it 
is  unnecessary  to  set  them  out  in  full :  (1)  Was  the  fire  which 
destroyed  the  property  of  plaintiff  on  the  22d  da}-  of  Octo- 
ber, 1885,  occasioned  by  sparks  emitted  from  defendant's  lo. 
comotive  engine,  or  fire  thrown  from  it?  (2)  Was  the  injury 
caused,  in  aU  probability,  the  result  of  the  carelessness  and 
negligence  of  tne  defendant  ?  Either  of  these  questions,  an- 
swered in  the  negative,  must  overturn  the  judgment  rend- 
ered in  the  court  below. 

First,  as  to  the  evidence  of  the  origin  and  continuance  of 
the  lire,  and  the  destruction  of  the  property  of  the  plaintiff. 
The  evidence  establishes  conclusively  that  30  tons 
ori^iVsr"i^  of  hay,  valued  at  $3  per  ton,  belonging  to  the  plaint- 
iff, were  destroyed  by  fire  on  the  220  day  of^ Octo- 
ber, 1885,  between  11  and  2  o'clock  in  the  day -lime  of  that  day. 
The  evidence  also  shows  that  the  hay  destroyed  was  situated 
on  S.  W.  i  of  section  9,  and  that  the  railroad  track  of  defend 
ant  was  laid  on  sections  34  and  2^  of  the  township,  adjoining 
on  the  north,  so  that  the  nearest  point  from  the  track  to  the 
hay  was  two  miles  or  more.  The  evidence  also  shows  that  at 
about  dinner  time  of  that  day  a  locomotive  engine  drawing 
a  long  freight  train  passed  upon  the  defendant's  track,  going 
westward,  and  that  at  about  ten  minutes  after  the  passage  of 
the  train  a  small  fire  was  noticed  up  by  the  railroad,  \vhich 
had  the  appearance  of  being  "  right  up  near  the  track,"  and 
was  "  burnmg  right  up  near  the  track,"  and  appeared  to  be 
inside  the  telegraph  poles  and  the  track,  as  close  as  it  could 
get,  about  five  or  seven  feet  from  the  railroad.  The  wind 
was  blowing  quite  hard  from  the  northeast,  and  the  fire,  after 
getting  well  going,  was  running  southwest.  The  fire  started 
about  or  near  the  one-mile  post  west  of  Aurora,  at  or  near  the 
west  line  of  S,  W.  }  of  section  34,  and  on  the  west  side  of  the 
section  line  wagon  road,  which  ran  north  and  south,  near 
which  stood  the  mile-post,  on  the  east  side  of  this  wagon 
road.  This  fire  continued  on  in  a  southwesterly  course.  Mr. 
S'mith,  a  witness  for  plaintiff,  living  about  three-fourths  of  a 
mile  south  of  Aurora,  saw  the  fire,  and,  having  hay  and  some 
trees  nearly  in  the  path  of  it,  went  about  one  mile  south  of 
the  track  and  lit  a  fire  along  the  wagn  road,  burning  a  patch 
of  ground  across  the  road  about  10  or  12  feet  wide.  The 
original  fire  being  further  west,  passed  on,  and  continued 
south  and  southwest  down  to  the  stacks  of  hay  belonging  to 
the  plaintiff,  which  were  destroyed  by  it.  There  was  no 
evidence  that  the  locomotive  engine  attached  to  the  freight 
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train  was  emitting  sparks  at  the  time  it  passed,  or  that  coals 
or  hot  cinders  were  thrown  from  it,  or  that  any  agent,  em- 
ploye, or  other  person  working  for  or  engaged  by  the  defend- 
ant set  the  fire.  The  only  proof  of  the  origin  of  the  fire  is 
purely  circumstantial,  and  rests  upon  the  fact  that  a  fire 
started  at  or  near  the  track  within  about  10  minutes  after  a 
freight  train  had  passed.  There  was  no  eye-witness  to  the 
ignition  of  the  dry  grass,  by  sparks  or  otherwise,  from  the 
defendant's  engine,  but  it  is  claimed  that  this  circumstance  ■ 
points  to  and  cstabhshes  that  fact.  There  being  no  counter 
theory  offered  by  defendant,  this  mav  be  a  reasonable  infer- 
ence or  presumption,  that  the  tire  originated  from  the  sparks 
or  fire  of  the  passing  train. 

The  origin  of  the  fire  being  determined,  was  this  fire  the 
proximate  or  immediate  cause  of  ptaintifi's  loss  ?  The  defend- 
ant claims  not,  and  asserts  that  the  cause  of  the  loss 
was  the  fire  "lit  along  the  wagon  road"  by  Smith,  jji^"'|^^ 
and  that  this  fire  was  a  sufficient,  independent,  op- 
erating cause  between  the  wrong  alleged  to  have  been  com- 
mitted and  the  injury  done.  Chief  Justice  Tripp,  in  Pielke 
v.  Chicago,  M.  &  St.  P.  R.  Co.,  5  Dak.  444.  38  Am.  &  Erig.  K. 
Cas.  349,  saj-s :  "  Proximate  cause  is  that  which  produces  the 
damage.  The  remote  cause  is  used,  by  comparison,  as  the 
irresponsible  agent  which  seeks  shelter  behind  the  responsi- 
ble one.  The  proximate  cause  is  the  vis  major  which  inter- 
venes and  usuiT)s  the  place  of  the  primary  force,  or  unites 
with  and  overcomes  it,  so  as  to  become  the  principal  and  real 
cause  of  the  damage  sustained ;  or  it  is  the  primary  cause 
traced  back  through  intervening  and  intermediate  causes,  by 
natural  and  continuous  succession,  from  the  injury  resulting 
to  the  wrong  committed.  The  intermissions  existing,  the  , 
time  elapsing,  or  minor  cause  intervening,  do  not  affect  the 
conclusion  so  that  the  original  cause  be  continudusly  operat- 
ive as  the  principal  factor  m  producing  the  final  result."  This 
is  a  clear  and  unambiguous  definition  of  a  proximate  and  a 
remote  cause,  as  comprehensive  as  is  to  be  found  in  any  of 
the  books.  Yet  no  fixed  rule  upon  the  subject  can  be  ap- 
plied in  all  cases.  Its  application  must  depend  upon  the  cir. 
cumstances  in  each  case. 

A  careful  analysis  of  the  evidence  in  the  case  at  bar  shows 
that  the  lire  started  at  or  near  the  railroad  track,  going  in  a 
southwesterly  direction.  The  witness  who  first  discovered 
it  says  he  followed  it  for  about  1}  miles  from  the  road,  and 
he  saw  that  fire  burn  up  some  stacks  of  hay.  Smith,  another 
witness,  saw  this  fire  bum  up  the  hay.   Mr.  Kelsey,  the  plaint- 


iff, got  to  his  stacks  just  as  the  fire  struck  them,  and  it  burned 
m  up.      But  defenc' 
43  A.  &  E.  R.  Cai.— 4 


them  up.      But  defendant  insists  that  the  fire  started  by 
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Smith  intervened,  and  became  the  proximate  cause  of  the  in- 
jury. We  think  not.  The  evidence  upon  this  point  is  as  fol- 
lows: The  witness  Smith  testified:  "I  went  on,  within  not 
quite  a  mile  south  of  the  railroad,  to  my  northwest  corner  of 
the  land.  There  was  a  small  place  there  where  the  fire  would 
run  into  some  trees  and  my  hay.  I  got  on  my  horse  and  went 
over  there,  and  lit  a  fire  right  along  the  road  r  and  I  had  time 
to  burn  that,  to  keep  the  fire  off  from  me,  with  Mr.  Stegncr's 
help.  He  helped  me  burn  this  patch  off,  about  ten  or  twelve 
feet  across  the  road."  Upon  cross-examination  the  following 
questions  were  propounded  and  answers  given:  Question. 
VVhere  did  you  meet  the  fire  when  you  came  out?  Answer. 
Oh  !  the  fire,  when  I  got  there,  was  nearly  down  to  my  north 
line,  only  further  west  from  me.  Q.  Hadn't  come  on  your 
(arm?  A.  No,  sir.  Q.  It  was  traveling  south,  and  north  of 
your  farm?  A.  Yes;  it  was  still  traveling;  south,  but  burn- 
ing on  both  sides  of  the  line  where  it  was  burned.  Q.  What 
were  you  trying  to  protect  ?  A.  There  was  some  plowing 
just  across  the  roaa  and  the  fire  was  west.  So  before  it 
got  to  me  I  had  a  chance  to  back  fire  a  little  strip  to  keep 
It  up  off  of  me.  There  is  a  strip  of  plowing  out  west  that  the 
fire  went  past,  and  the  rest  of  U  had  to  go  and  back  up  to 
me.  *  *  *  Q.  Now,  after  you  had  set  this  fire  and  burned 
this  strip,  what  did  you  do?  A.  After  this  other  fire  came 
in,  the  strip  of  plowing  on  the  east  side  there,  I  should  judge, 
was  20  feet  wide :  and  Stegner  and  I  went  along  up,  so  it 
wouldn't  come  across  the  piece  of  plowing,  and  watched  till 
this  fire  from  the  west  had  backed  up  to  us,  and  then  we 
went  on  down  to  the  lower  corner,  for  fear  it  would  run  in 
there,  but  it  didn't.  It  went  on  down  and  west  of  another 
piece  of  plowing  that  was  on  the  quarter  south  of  where  Mr. 
Stegner  was  living,  and  then  went  on  down  to  this  hay,  and 
set  it  on  fire."  F:.-om  this  uncontradicted  evidence  it  is  clear 
that  the  fire  which  started  at  the  railroad  track,  by  a  natural 
and  continuous  succession,  operating  upon  intervening  and 
intermediate  causes,  produced  the  final  result  and  injury  in 
the  case.  The  fire  started  by  Smith  had  no  connection  with 
this  one,  either  proximate  or  remote. 

Having  thus  determined  that  the  fire  originally  starting  at 
the  railroad  track  by  the  locomotive  engine  of  the  defendant 
was  the  primary  or  proximate  cause  of  the  destruc- 
•rTMUnam.  *'**"  ^^  *"^  plaintiff's  hay,  the  only  remaining  ques- 
tion for  determination  is,  was  defendant  guilty  of 
regligence  in  starting  the  fire  ?  If  a  damaging  tire  is  shown 
tohave  been  propagated  by  sparks  or  fire  from  a  locomotive 
engine  of  a  passing  railroad  train  of  a  chartered  company, 
does  such  proof  raise  a  presumption  of  negligence,  so  as  to 
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cast  the  burden  of  proof  upon  the  defendant  of  showing  that 
the  locomotive  engine  was  properly  constructed  and  man- 
aged? Upon  this  proposition  there  is  a  clear  and  decided 
conflict  of  authority.  The  rule  of  the  English  courts  and  of 
many  of  the  American  states  is  that  the  burden  of  making 
this  proof  rests  upon  the  company.  Aldridge  v.  Great  West- 
ern R.  Co.,  3  Man.  &  G,  515;  Piggott  v.  Eastern  Counties  R. 
Co.,  3  Man.,  G.  &  S.  229 ;  Gibson  v.  Railway  Co.,  i  Fost.  & 
F.  23;  Smith  2:  London  &  S.  W.  R.  Co.,  L.  R.  6  C.  P.  14; 
Ellis  I'.  Railroad  Co.,  2  Ired.  138;  Herring  v.  Wilmington  & 
R.  R.  Co.,  10  Ired.  (N.  Car.),  402  ;  Huyett  v.  Philadelphia  & 
R.  R.  Co.,  23  Pa.  St,  373  :  Hull  v.  Sacramento  Valley  R.  Co., 
14  Cal.  387  ;  Bass  v.  Chicago,  B.  &  Q.  R.  Co.,  28  111.  9 ;  lUi- 
nois  Cent.  R.  Co.  v.  Mills,  42  111,  407;  McCready  v.  South 
Carolina  R,  Co.,  2  Strob,  (S.  Car.),  356 ;  Cleaveland  v.  Grand 
Trunk  R.  Co.,  42  V"t.  449;  Baltimore  &S,  R.  Co.  t'.  Wood- 
ruff, 4  Md,  242;  Railroad  Co.  v.  Westover,  4  Neb.  268; 
Longabaugh  v.  Virginia  City  &  T.  R.  Co..  9  Nev.  271  ;  An- 
derson i:  Cape  Fear  Steam  Boat  Co.,  64  N.  Car.  399 ;  Aycock 
V.  Raleigh  &  A.  A.  L.  R.  Co.,  89 N.  Car. 321  ;  Burkes.  Louis- 
ville &  N.  R,  Co.,  7  Heisk.  (Tenn,),  451  ;  Simpson  v.  East 
Tennessee,  etc.,  R.  Co.,  5  Lea  (Tenn.),  456,  6  Am.  &  Eng.  R. 
Cas  611  ;  Anderson  v.  Wasatch*  J.  V.  R.  Co.,  2  Utah,  518; 
Spaulding  v.  Chicago  &  N.  W.  R.  Co.,  30  Wis.  no;  Galpin 
:'.  Chicago  &  N.  W.  R.  Co.,  19  Wis.  604  :  Kellogg  v.  Chicago 
&  N.  W.  R.  Co.,  26  Wis.  223.  The  reasons  in  support  of  this 
rule  are  well  stated,  among  others,  in  the  case  of  Illinois 
Cent.  R.  Co.  z'.  Mills,  above  cited.  The  law  upon  the  subject 
is  that  the  companies,  in  the  construction  of  their  engines, 
are  bound  not  only  to  employ  all  due  care  and  skill  for  the 
prevention  of  mischief  arising  to  the  property  of  others  by 
the  emission  of  sparks  or  any  other  cause,  but  they  are  also 
bound  to  avail  themselves  of  all  discoveries  which  science 
has  put  within  their  reach  for  that  purpose,  provided  they 
are  such  as,  under  the  circumstances,  it  is  reasonable  to  re- 
quire the  companies  to  adopt.  The  reason  given  for  requir- 
ing the  companies  to  show  that  this  duty  has  been  performed 
on  their  part  is  that  the  agents  and  employes  of  the  road 
know,  or  are  at  least  bouncTto  know,  that  the  engine  is  prop- 
erly equipped  to  prevent  fire  escaping,  and  that  they  know 
whether  any  mechanical  contrivances  were  employed  for  that 
purpose,  and,  if  so,  what  was  their  character;  while,  on  the 
other  hand  persons  not  so  connected  with  the  road,  and  who 
only  see  trams  passing  at  a  high  rate  of  speed,  have  no  such 
means  of  information,  and  the  same  is  inaccessible  to,  and 
CMnot  be  obtained  by,  them  without  great  trouble  and  ex- 
pense, and  then  often  only  as  a  favor  from   the  company, 
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which,  under  the  circumstances,  the  company  would  be  verv  ■ 
likely  to  withhold.  These  considerations  seem  to  us  to  afforB 
very  clear  and  satisfactory  grounds  in  support  of  this  rule, 
which  will  be  adopted  by  us.  The  authorities  in  opposition 
to  this  rule  are,  it  is  admitted,  cjuite  numerous,  and  by  the 
highest  and  most  respectable  judicial  tribunals ;  but,  inas- 
much as  reference  may  be  had  to  them  from  any  elementary 
work  on  negligence,  or  to  the  English  and  American  Railway 
Cases  of  recent  date,  no  further  allusion  will  be  made  to  them 
here. 

Recognizing  this  rule,  the  defendant  in  the  trial  of  this 
cause  below  assumed  this  burden  of  proof  after  the  plaintiff 
had  rested,  and  introduced  testimony  to  prove  that  the  en- 
gine from  which  the  fire  was  supposed  to  have  originated 
was  run  with  care,  and  was  under  the  management  olskilled 
and  experienced  operatives,  and  that  it  was  suppiied  with  all 
modern  appliances  and  appurtenances  to  prevent  the  escape 
of  sparks  or  fire,  and  was  properly  constructed.  Upon  these 
facts  there  seems  to  have  been  no  dispute.  The  plaintiff  by 
proving  that  the  defendant's  locomotive  engine  had  set  fire 
to  dry  grass  or  other  combustible  matter  along  its  roadbed, 
m^d^  z  prima  facie  case  of  negligence;  and,  nad  defendant 
failed  to  introduce  any  proof,  the  plaintiff  would  have  been 
entitled  to  a  verdict  in  his  favor  under  the  direction  of  the 
court.  But  the  defendant  did  introduce  its  employes  who 
were  engaged  in  running  the  train  at  the  time,  and  the  mas- 
ter mechanic  having  charge  of  the  repairs  of  the  engines  of 
the  road  for  that  division,  who  testified  that  this  particular 
engine  was  in  good  order,  and  had  the  modem  appliances 
attached  to  it  to  prevent  the  emission  of  sparks  and  the  drop- 
ping of  live  coals  of  tire,  and  that  the  engine  was  run  with 
the  usual  care  and  caution  at  the  time  the  fire  started.  This 
evidence  rebutted  the  presumption  raised  by  the  plaintiff's 
proof;  and,  had  there  been  no  other  evidence  of  negligence, 
the  defendant  would  have  been  entitled  to  a  verdict  from 
the  jury  under  the  direction  of  the  court. 

Evidence  was  introduced  by  plaintiff  tending  toprove  that 
defendant  had  allowed  its  right  of  way  to  accumulate  a  quan- 
tity of  dry  grass,  which  at  that  season  of  the  year 
(jombirtibi*  was  liable,  if  a  small  live  sp*rk  came  in  contact 
ricia of  ii"i.  with  it,  to  become  ignited,  and  this  burning  grass, 
with  other  dry  grasses  and  stubble  or  other  com- 
bustible matter  near  it,  with  the  aid  of  the  wind,  might  be- 
come an  extensive  and  destructive  fire.  By  some  authorities 
this  is  held  to  be  a  presumption  of  negligence  upon  the  part 
of  the  railroad  company.  Smith  v.  London  &  S.  W.  R.  Co., 
L,  R.  6  C.  P.  14;  VaugTian  v.  Taff  Vale  R.  Co.,  5  Hurl.  &  N. 
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-  678,  1  Thorap.  Neg.  122 ;  Longabaugh  v.  Virginia  City  &  T. 
R.  Co.,  9  Nev.  271  ;  Salmon  v.  Delaware,  L.  &  W.  R.  Co.,  38 
N.  J.  Law,  5;  Troxler  v.  Railroad  Co.,  74  N.  C.  377;  Ay- 
cock  V.  Raleigh  &  A,  A.  L.  R.  Co.,  89  N.Car.  321.  In  a  long 
line  of  decisions  in  nearly  all  the  states,  it  is  held  to  be  at 
least  evidence  of  negligence  to  be  considered  by  the  jury. 
The  evidence  upon  this  point  introduced  by  the  plaintiff  was 
controverted  by  the  defendant,  and  it  by  no  means  is  clear 
and  undisputed.  It  was  as  follows :  Orson  Rexford,  a  wit- 
ness called  by  plaintiff,  says  he  lived  about  80  rods  from 
where  the  fire  originated,  and  had  a  patch  of  potatoes  right 
down  by  the  side  of  the  track ;  and  the  day  before  the  fire 
he  had  been  digging  them,  and  he  noticed  that  the  grass  was 
long  there,  antigrown  up,  and  that  it  had  not  been  burned 
off.  It  was  dry,— Hald  dry  grass;  frost  killed,  dead  grass. 
John  Ognisky,  another  witness  for  plaintifl,  says  he  was 
working  for  the  defendant  company  at  the  time  of  the  fire ; 
that  the  right  of  way  east  of  the  wagon  road  to  Aurora  had 
been  well  burned  off,  but  west  of  the  wagon  road  it  was 
burned  but  little.  It  was  different  grass  there,  and  was  en- 
deavored to  be  burned  too  early,  and  there  was  considerable 
grass  left.  About  50  feet  from  the  track  it  was  all  dry  grass. 
Mr.  Kwartz,  a  section  foreman  of  the  defendant  at  the  time 
of  the  fire,  says  that  a  couple  of  weeks  before  the  fire  he 
burned  the  right  of  way  all  along  where  it  is  alleged  the  fire 
originated,  and  burned  it  all  over,  clean,  150  feet  from  the 
track.  Thus  it  will  be  seen  that  there  was  a  substantial  con- 
flict of  testimony  on  this  point,  which  being  relevant  and 
material  to  the  issues,  was  properly  left  to  the  Jurj- for  deter- 
mination, and  a  verdict  rendered  in  favor  of  plaintiff.  In 
accordance  with  the  rule  so  fretjuently  announced,  that, 
where  there  is"  a  substantial  conflict  in  the  evidence,  this 
court  will  not  disturb  the  decision  of  the  CQurt,  we  will 
not  set  aside  the  verdict  in  this  case.  No  vital  errors  ap- 
pearing, the  judgment  will  be  afhrmed. 

Fires— Combuttlbia  |ll&t*rial  «n  Right  «l  Way.— See  .\bbott  v.  Gore  (Wis.), 
40  Am.  &  Eng.  R.  Cas.  244,  note  248. 

Combuitible  Material  on  Risht  of  Way— Inttructiont.— Where  the  jury 
were  in5Lruct.ed  that  it  is  the  duty  of  railroad  companies  to  "  prevent 
the  accumulation  of  combustible  material  along  the  right  of  way,'  an  in- 
struction as  to  the  diligence  required  of  the  company,  in  keeping  the  right 
of  way  ■'  free  from  combustible  grass  and  weeds"  is  not  erroneous,  as  omit- 
ting other  material  shown  to  be  near  the  track.  Rost  v.  Missouri  Pac.  R. 
Co..  Texas  Sup.  Ct,.  Jan.  21,  1890. 

Same — Initnietioni  a*  to  Duty  of  Company  in  Retpeet  to  Appliancet. — In 
an  action  to  recover  damages  for  the  destruction  of  plaintiff's  property  by 
fire,  the  court  instructed  the  jury  "  railroad  companies  are  not  msurers 
against  loss  by  the  destruction  of  property  by  sparks  emitted  from  the 
smoke  stack :  but  all  that  is  required  by  them  in  attempts  to  prevent  burn* 
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ing  from  sparks  is  that  they  shall  use  the  best  known  spark  arresters,  and 
keep  them  in  good  order,  and  operate  their  engines  and  appliances  iivithout 


n^lteence."  Htld,  that  the  instruction  was  not  open  to  the  objection  that 
it  nmited  defendant's  obligation  to  the  prevention  of  burning  from  sparks, 
when  it  was  no  less  itsduty  to  prevent  burning  from  cinders,  coals,  or  other 
kinds  of  fire,  the  jury  having  already  been  instructed  upon  the  duty  of  the 
company  in  that  respect.  Rost  v.  Missouri  Pac.  R.  Co.,  Tex.  Sup.  Ct.,  Jan. 
21,  1S90. 

Barn*— Sufficiency  of  Complaint.— Where  the  complaint  alleges  that  the 
defendant  suffered  combustible  material  to  accumulate  on  its  nsht  of  way, 
which  was  set  on  lire  by  a  passing  engine,  and  that  the  defendant  negli- 
gently permitted  such  fire  to  escape  to  the  lands  of  the  plainiiff  thereOy  de- 
stroying his  meadow,  it  is  sufficient  to  state  a  cause  of  action.  Chicago. 
St.  L.  &  P.  R.  Co,  ■v.  Bui^r,  Ind.  Sup.  Ct..  June  6.  1890.  citing  Louisville. 
N.  A.  &  C.  R.  Co.  V.  Parks.  9?  Ind.  307 ;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Krinning.  87  Ind.  351  ;  Pittsburgh.  C.  &  St.  L.  R.  Co.  v.  Jones,  86  Ind.  496. 
II  Am.  i  Eng.  R.  Cas.  76;  Louisville,  N.  A.  fi  C.  R.  Co.  v.  Hammann.  87 
Ind.  423  ;  Pittsburgh.  C.  &  St.  L.  R.  Co.  v.  Hixon,  1 10  Ind.  225.  32  Am.  A 
Eng.  R.  Cas.  374 ;  Indiana,  B.  &  W.  R.  Co.  v.  Overmann.  1 10  Ind.  538,  29 
Am.  &  Eng.  R.  Cas.  161, 


Louisville,  New  Orleans  &  Texas  R.  Co. 


Natchez.  Jackson  &  Columbus  R.  Co. 

{Mississippi  Supreme  Court,  March  to,  jSpo.) 

Fira*— Cotton  in  fiat  Car— Opinion  of  Witnsss. — In  an  action  for  the  de- 
struction of  cotton  which  was  loaded  upon  a  flat  car,  without  covering  of 
any  kind,  the  opinion  of  a  witness  whether  the  cotton  would  have  been 
burned  if  it  had  been  loaded  in  box  cars  or  covered  by  tarpaulin,  is  admis- 
sible, such  point  being  for  the  determination  of  the  jury  upon  the  facts 
proved. 

Samo—Burden  of  Proof  of  NsgiigencB.- Instructions  that  the  burden  of 

Siroof  is  on  the  plaintiff  not  only  to  show  negligence  on  the  part  of  the  de- 
endant,  but  also  to  show  thai  he  himself  was  free  from  negligence,  were 
erroneous  and  properly  refused. 

Same— Con ttruction  of  Statute— Injury  Infiicted  by  Locomotives.— The  de- 


struction of  property  by  fire  communicated  bj"  a  train  isaninjurj'  '•  inflicted 
by  the  running  of  the  locomotives  or  cars."  within  Mississippi  Code.  §  1058. 


Appeal  from  Circuit  Court,  Jefferson  County. 

Action  by  the  Natchez,  Jackson  &  Columbus  Railroad  Com- 
pany for  the  use  of  the  Phoenix  Insurance  Companv  against 
the  Louisville,  New  Orleans  &  Texas  Railway  Company,  .to 
recover  damages  for  the  destruction  of  cotton  by  fire.  The 
cotton  had  been  delivered  to  the  nominal  plaintiff  for  trans- 

tiortation  and  had  partly  been  loaded  upon  flat  cars,  and  part- 
y  upon  box  cars,  but  a  part  had  still  been  left  upon  the  depot 
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platform.     The  cotton  id  the  box  cars  was  not  burned.     The 
fire  was  discovered  just  after  the  passing  of  two  trains  of  de- 
fendant, and  it  appeared  from  the  testimony  that  it  was  caused  - 
by  sparks  emitted  from  the  locomotives  of  tlicsc  trains.     The 
defendant  appeals  from  a  judgtaent  for  the  plaintiff. 

IV.  P.  &  y.  B.  Harris,  for  appellant 

Martin  &  Lanneau,  for  appellee. 

Cooper,  J. — The  appellant  seeks  a  reversal  of  the  judgment 
in  this  cause  on  three  grounds:  (i)  Because  the  verdict  is 
against  the  preponderance  of  the  evidence;  (2)  because  the 
court  erred  m  excluding  from  the  jury  evidence  offered  by 
the  defendant  to  show  contributory  negligence  on  the  part 
of  the  plaintiET,  and  refused  instructions  of  defendant  that  the 
plaintiff  could  not  recover  if  it  was  guilty  of  contributory 
negligence ;  and  (3)  because  the  court  erred  in  instructing  the 
jury  that,  if  the  injury  was  caused  by  tire  communicated  by 
tbe  servants  or  agents  of  defendant  in  the  running  of  its  trains, 
the  law  presumed  negligence,  and  the  burden  o?  proving  the 
exercise  of  care  was  on  the  defendant. 

On  the  first  point  it  is  sufficient  to  say  that  the  evidence 
supports  the  verdict. 

The  second  assignment  of  error  is  not  supported  by  the  rec 
ord.  The  defendant  was  permitted  to  prove  the  circumstances 
of  the  fire,  the  condition  in  which  the  cotton  was  at  the  time, 
its  proximity  to  danger,  and  the  manner  in  which  it  was  loaded 
by  the  plaintiff  company  on  fiat  cars  without  protection  by 
tarpauhn  or  other  covering.  The  evidence  to  which  objection 
was  interposed  and  sustained  was  the  opinion  of  a  witness 
sought  to  be  put  in  evidence,  as  to  whether  or  not  the  cotton 
vrould  have  been  burned  if  it  had  been  loaded  in  box  cars  or 
covered  by  tarpaulins.  The  circumstances  of  the  case  were 
not  such  as  to  justify  the  introduction  in  evidence  of  the 
opinion  of  this  witness.  The  jury  were  as  capable  of  form- 
ing opinion  from  the  proved  facts  as  this  witness,  and  the 
evidence  was  properly  excluded.  Nor  were  instructions  re- 
fused by  whicn  it  was  announced  that  the  contributory  neg- 
ligence of  the  plaintiff  would  preclude  recovery. 

The  instructions  asked  by  defendant,  and  refused,  (the  third 
and  the  fourth,)  do  not  announce  the  principle  that  no  recov- 
ery can  be  had  if  the  plaintiff  is  guilty  of  contributory  negli- 
gence. The  proposition  they  declare  is  that  the  burden  of 
proof  is  on  the  plaintiff,  not  only  to  show  negligence  on  the 

F»art  of  defendant,  but  also  to  show  that  he  himself  was  free 
rem  negligence.  This  is  not  an  accurate  statement  of  the 
law,  and  they  were  properly  refused. 

The  remaining  question  is  whether  fire  communciated  by 
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a  train  is  an  injury  "  inflicted  by  the  running  of  the  locomo- 
tive or  cars"  within  the  meaning  of  section  1059  o^  t^^  Code, 
which  declares  that  "  in  all  actions  against  rail  road  companies 
for  damage  done  to  persons  or  property,  proof  of  injury  in- 
flicted by  the  running  of  the  locomotives  or  cars  of  such  com- 
panv  shall  he  prima  facie  evidence  of  the  want  of  reasonable 
skill  and  care  on  the  part  of  such  company,  in  reference  to 
such  injury."  We  agree  with  counsel  that  the  primary  pur- 
pose of  the  law  is  to  put  upon  the  company  the  burden  of 
establishing  the  fact  of  the  exercise  of  skill  and  care  in  those 
cases  in  which',  by  actual  contact  between  the  train  and  per- 
sons or  property,  the  injury  is  inflicted.  But  we  are  unable 
to  limit  the  statute  to  sucn  cases  only.  The  reason  of  the 
statute  was  the  known  difficulty  which  usually  attended 
plaintifls  in  these  actions  of  making  proof  of  the  circumstances 
under  which  the  injury  was  inflicted  by  running  trains.  In 
the  larger  number  of^cases  it  will  be  found  that  the  injury 
springs  from  actual  contact  with  the  running  trains.  But 
we  think  the  communication  of  fire  from  running  trains  (and 
it  would  be  the  same  if  the  fire  was  originated  in  a  train  tem- 
porarily at  rest)  is  an  instance  in  which  the  statute  applies. 
Fires  in  locomotives  are  sources  of  danger  from  which  it  is 
the  duty  of  the  employes  to  guard  by  the  exercise  of  care 
and  prudence,  and  the  escape  of  which,  in  the  shape  of  sparks, 
the  company  itself  must  secure  against  by  the  use  of  known 
appliances  and  safeguards.  Danger  from  this  cause  constant- 
ly attends  the  running  of  trains,  and  by  the  great  number 
of  such  trains,  and  the  extent  of  country  over  which  they  are 
daily  and  hourly  passing,  the  owners  of  property  exposed  to 
risk  would  in  most  cases  be  denied  all  hope  of  recovery  if 
there  rested  upon  them  the  burden  of  establishirfg  by  affirma- 
tive testimony  the  absence  of  reasonable  skill  and  care  bv  the 
servants  of  the  company.  We  have  been  unable  to  findf  any 
other  statute  similar  to  ours,  except  that  of  the  state  of  Ar- 
kansas,  and  in  that  state  it  has  been  held  to  apply  to  cases  of 
this  character. 
We  fi,nd  no  error  in  therecord,  and  the  judgmentis affirmed. 
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Oregon  Railway  &  Navigation  Co. 

{OrtgffH   Sufiremt  Court,  June  3i,  i&po.) 

PlaMlins— Micjoindtr  of  Cautai— Objection.— While,  under  the  Code, 
each  cause  of  action  must  be  separately  stated,  with  the  relief  sought,  so 
as  to  be  intelligently  distinguished,  vet,  where  the  corporate  existence  of 
the  defendant,  and  the  ownership  of  its  road,  is  not  only  made  certain  by 
reference,  but  the  answer  supplies  the  defect  In  each  count,  Ae/d  that,  in 
the  absence  of  a  demurrer  specifying  the  objection,  after  the  evidence 
vras  submitted  the  objection  comes  too  laic. 

Fa  nces— Unfa  need  Track — Liability  of  Company  Oparatlng  Road.— The 
purpose  of  the  Oregon  statute  is  to  make  the  railroad  company  owning 
the  road,  or  the  company  operating  the  road,  liable,  so  that  either  may  he 
sued,  as  the  plaintiff  ma^  elect,  who  has  sustained  injury  to  his  live  stuck 
by  a  moving  train  upon  its  unfenccd  track. 

Firei— Contributory  Nagiigance — Failura  to  Pravant  Oamaga. — If  the 
plaintiff  was  in  a  position  to  have  pi  evented  any  damage  from  fire  to  his 
property  without  incurring  unusual  danger,  and  made  no  effort  to  do  so. 
It  was  negligence  on  his  part,  and  precludes  his  right  of  recovery. 

Appeal  from  Circuit  Court,  Union  County. 

The  complaint  set  forth  ten  causes  of  action,  eieht  of  which 
^rew  out  of  the  alleged  injury  or  killing  of  stock  belonging 
to  the  plaintiff,  and  the  other  two  by  reason  of  fires  alleged 
to  have  been  set  out  by  engines  belonging  to  the  defendant. 
Issue  was  joined  on  each  cause  of  action ;  and,  after  the 
plaintiff  had  submitted  his  evidence  at  the  trial,  the  defend- 
ant moved  for  a  nonsuit  on  the  ground  that  there  was  no  al- 
legation of  the  corporate  existence  of  the  defendant,  and  its 
ownership  of  the  road,  except  in  the  first  count  of  the  com- 
plaint. The  court  granted  the  motion  as  to  the  last  nine 
causes  of  action,  but  refused  it  as  to  the  first  cause  of  action, 
upon  which  there  was  a  trial,  verdict,  and  judgment  for  the 
plaintiff,  from  which  the  defendant  appealed ;  and  the  plaint- 
iff appealed  from  the  judgment  of  nonsuit,  which  is  now  to 
be  considered. 

Ji.  Eakinand  T.  H.  Crazu/ord,  for  appellant. 

IV.  W.  Cotton  and  Gilbert  &  SnowAnv  respondent. 

Lord,  J. — Under  the  Code,  it  is  required   that  each  cause 
of  action  must  be  separately  stated,  with  the  relief 
Si>ug-ht,  soas  to  be  intelligently  distinguished.     In   '''w*i»r-- 
tbe  first    count  the  averment'  is  distinctly  made  "'^"'"''' 
of  the  incorporation  and  ownership  of  the  road 
by   the    defendant.      In  the  succeeding  counts,  such    avcr- 
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ment  is  not  repeated,  but  it  is  made  certain  by  reference  to 
the  first  count;  and  in  the  answer  the  incorporation,  corpo- 
rate existence,  and  ownership  of  the  railroad  is  directly  ad- 
mitted and  averred.  It  is  no  doubt  true  that  the  complaint 
must  state  all  the  facts  which  constitute  ^the  cause  of  action 
embraced  in  it,  and  its  defects  cannot  be  supplied  from  other 
statements:  But  here  the  fact  of  the  corporate  existence  of 
the  defendant,  and  its  ownership  Df  the  road,  is  not  only  dis- 
tinctly made  certain  by  reference,  but  the  answer  supplies 
the  defect  in  the  allegation.  So  that,  in  the  absence  of  a  de- 
murrer specifying  the  defect,  after  the  evidence  is  submitted, 
the  objection  comes  too  late,  and  ought  not  to  prevail.  De- 
fects of  this  character  should  be  pointed  out  before  answer- 
ing and  going  to  trial ;  otherwise,  when  the  defects  com- 
plained  of  are  supplied  by  the  answer,  and  the  defendant  is 
content  to  go  to  trial,  he  will  be  precluded  from  raising  them. 
The  next  objection  is  that  the  defendant  company  was  not 
operating  the  road  alleged  to  be  owned  by  it,  which  caused 
the  alleged  injuries  to  the  plaintiff.     This  objection  is  based 

on  the  assumption  that  our  statute  declaringa  raiU 
Pei«n-UTe  road  company  liable  for  the  value  of  live  stock 
MMi^^rMH-  1^'"^*^  upon  or  near  its  unfenced  track,  does  not 
pu/oprrat-  ^Pply  to  the  Owner  of  the  road  unless  such  owner 
■■uranriMd.    was  actually  operating  the  road  which  caused  the 

injury.  That  statute  provides :  "Any  *  *  * 
company  or  corporation,  or  lessee  or  agent  thereof,  owning 
or  operating  any  railroad  within  the  state  of  Oregon,  shall 
be  liable  for  the  value  of  any  horses  *  *  *  killed,  and 
for  reasonable  damages  for  any  injury  to  any  such  live  stock, 
upon  or  near  any  unfenced  track  of  any  railroad  in  this 
state,  whenever  such  killing  or  injury  is  caused  by  any  mov- 
ing train  or  engine  or  cars  upon  such  track."  Hill's  Com- 
pilation, §  4044.  We  think  it  is  plainly  the  purpose  of  this 
statute  to  make  the  company  owning  the  road,  and  the  com- 
pany operating  the  road,  liable,  and  that  either  may  be  sued, 
as  the  plaintiff  may  elect,  for  the  injury  which  he  may  have 
sustained  to  his  live  stock  by  a  moving  train  upon  any  un- 
fenced railroad  track.  Its  language  is  that  "any  company 
owning  or  operating  "shall  be  liable,  etc.,  which  means  either 
the  one  or  the  other  shall  be  liable,  and  not  that  the  one  oper- 
ating the  road  at  the  time  of  the  accident  must  be  the  owner 
in  order  to  render  it  liable,  within  the  terms  of  the  statute. 
This  is  the  view  taken  in  Hindman  v.  Oregon  R.  &  Naviga- 
tion Co.,  17  Or.  619,  38  Am.  &  Eng.  R.  Cas.  310,  in  which 
Thavee,  C.  J,,  said  :  "  Under  these  provisions  it  would  seem 
that  a  plaintiS  is  entitled  to  recover  against  a  railroad  com- 
pany for  the  killing  or  injury  of  his  stock  by  alleging  and 
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proving  that  the  company  owned  or  operated  the  railroad, 
that  its  track  was  unfenced,  etc.,  which  plainly  means  that  it 
would  be  sufficient,  undo-  the  statute,  to  allege  and  prove  the 
facts  of  killine  or  injury  of  such  animals,  either  against  the 
company  which  owned  or  the  company  which  operated  the 
railroad,  upon  its  unfenced  track,  to  entitle  the  plaintiff  to 
recover.  As  this  disposes  of  all  the  objections  which  we  deem 
it  necessary  to  consider  under  the  motion  for  nonsuit,  it  re- 
sults that  the  judgment  must  be  reversed  as  to  the  2d,  3d,  4th, 
5th,  6th,  and  7th  causes  of  action  ;  and  as  to  the  8th,  gth,  and 
lOth,  we  shall  proceed  briefly  to  consider  them  separately. 

The  eighth  cause  of  action,  as  set  forth  in  the  complaint, 
is  based  on  the  common  law  liability  for  negligence  in  killing 
a  steer  upon  the  track  of  the  defendant  at  a  point  where  it 
crosses  tne  county  road.  The  evidence  in  respect  to  the 
point  where  the  killing  occurred  is  that  "  the  stock  were 
struck  on  the  railroad  track  in  the  lane.  The  lane  is  a  county 
road."  The  only  question,  then,  to  be  considered,  is  whether 
any  negligence  is  shown  on  the  part  of  the  company.  While 
it  does  not  appear  directly  that  the  train  which  the  witness 
saw,  when  it  passed,  killed  the  animals  that  were  found  dead 
and  crippled  at  the  crossing,  yet,  assuming  that  such  was  the 
case,  it  does  not  appear  that  the  company  or  its  agents 
omitted  to  exercise  any  precaution  necessary  under  the  cir- 
cumstances.  The' witness  does  not  know  whether  the  bell 
was  rung  or  the  whistle  was  sounded,  or  that  every  precau- 
tion was  not  observed  consistent  with  a  due  regard  for  the 
safety  of  the  train.  In  such  case,  in  the  absence  of  any  proof 
of  negligence,  the  defendant's  motion  for  non-suit  was  prop- 
erly granted  as  to  this  cause  of  action. 

The  ninth  cause  of  action  as  set  forth  in  the  complaint  is 
based  on  the  negligence  of  the  defendant  in  allowing  fire  to 
escape  from  its  engine,  whereby  a  growth  of  dry 
grass  which  had  been  left  uncut  by  the  plaintiff  frt^'r'"" 
for  fall  and  winter  feed  was  burned  and  destroyed,  ^te'ifna. 
The  ground  upon  which  the  motion  for  non-suit 
now  to  be  considered  is  based,  is  whether,  from  the  plaint- 
iff's  evidence,  he  was  guilty  of  contributory  negligence.  It 
appears  from  the  testimony  that  the  fire  was  burning  close 
to  the  railroad  track  on  the  right  of  way  of  the  deiendant 
when  the  plaintiff  first  saw  it.  The  plaintiff  testifies:  "  I  was 
on  my  way  down  to  my  pasture.  Near  the  field,  I  saw  a 
smoke  start  up,  and  get  larger  until  we  got  near  it.  We  saw 
that  the  grass  in  my  field  north  of  the  Stafford  lane  was  on 
fire.  I  was  within  one-quarter  mile  of  the  fire,  going  to  the 
Union  depot,  when  I  saw  it.  Just  before  we  saw  the  first 
smoke,  we  had  noticed  a  train  pass  towards  the  Union  depot, 
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going  east.  We  went  on  and  watered  my  horses  that  were 
in  the  pasture.  There  was  a  large  band,  and  it  took  some 
time,  and  then  I  went  up  to  the  depot  to  notify  the  section 
boss  and  station  agent.  When  we  got  down  to  where  the 
fire  was,  it  had  spread  out,  and  was  burning  fast.  There  was 
one  hundred  acres  burned  at  that  time,  and  it  was  worth  $7 
an  acre  for  fall  and  winter  feed.  1  left  it  uncut  for  that  pur- 
pose. 1  made  no  effort  to  put  the  fire  out.  It  was  none  of 
my  business.  It  was  the  business  of  the  railroad  company 
1  had  two  men  with  me  at  the  time.  The  fire  was  burnih^- 
close  to  the  railroad  track  when  we  first  saw  it.  It  was  on 
the  right  of  way  of  the  defendant."  From  this  testimony  it 
clearly  appears  that,  when  the  plaintiff  first  saw  the  fire,  it 
was  burning  close  td  the  railroad  track,  and  on  the  right  of 
waj'  of  the  defendant,  and,  as  the  train  had  just  passed,  had 
been  set  out  only  a  short  time,  and  had  not  reached  the  field 
of  uncut  grass  which  was  subsequently  destroyed  ;  that  at 
that  time  ne  had  two  men  with  him,  and  was  within  a  quarter 
mile  of  the  fire,  and  that,  instead  of  taking  some  measure,  or 
making  some  effort  to  put  outthefire.he  went  on  and  watered 
his  horses  that  were  in  the  pasture  ;  and,  as  the  band  was  large, 
he  says,  it  took  some  time.  But  when  he  was  done  he  then 
went  to  the  depot,  more  than  a  mile  awav,  to  notify  the  sec- 
tion boss  or  the  station  agent.  When  all  this  was  done,  and 
finally  "  we  got  down  to  where  the  fire  was,  it  had  spread 
out,  and  was  burning  very  fast.  -  There  was  a  hundred  acres 
burned  at  that  time. '  Considering  that  the  fire,  when  first 
seen  by  the  plaintiff,  had  just  started,  and  was  then  only  burn- 
ing.on'the  railroad  track,  and  that  the  plaintiff,  with  two  men, 
was  within  a  short  distance  of  it,  but  that,  before  he  went  to 
water  his  horses,  it  was  in  his  field,  it  is  clear  that,  if  he  had 
made  reasonable  efforts,  his  property  could  have  been  pre- 
served. There  is  nothing  in  the  circumstances,  as  detailed 
by  himself,  necessary  to  prevent  the  fire  spreading,  and  save 
his  uncut  grass,  which  required  any  unusual  effort,  or  in- 
volved any  great  danger.  His  indifference  is  explained  by 
his  own  testimony  when  he  states  :  "  It  was  none  of  my  busi- 
ness. It  was  the  business  of  the  railroad  company  to  put  the 
fire  out."  This  is  the  reason  he  "  made  no  effort  to  put  the 
fire  out." 

But,  if  he  was  in  a  position  to  have  prevented  any  damage 
from  fire,  it  was  his  business  ;  and,  if  he  made  no  effort  to  do 
so,  it  was  an  act  of  negligence  on  his  part  which  precludes  a 
recovery.  Said  Breese,  J.:  "  He  saw  the  fire  in  time  to  ar- 
rest  its  progress,  or  at  any  rate  to  make  some  effort  to  that 
end.  but  did  not  choose  so  to  do.  He  left  the  scene,  and  was 
absent  nearly  one  hour,  and  on  his  return  the  fire  had  reached 
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the  meadow.  Common  prudence  required  he  should  have 
made  some  effort  to  prevent  this,  and  it  was  negligence  on 
his  part  *  *  *  that  he  did  not."  Illinois  Cent.  R.  Co. 
V.  McClelland,  42  111.  550,  "  Even  if  the  appellants  were 
guilty  of  negligence,"  said  Walker,  J.,  "  the  appellees  were 
bound  to  use  reasonable  efiorts  to  preserve  their  property. 
-When  the  lire  escaped,  they  had  no  right  to  foldi  their  hands, 
and  permit  their  property  to  be  consumed,  without  efiort  for 
it  preservation,  and  then  claim  the  right  to  recover  the  loss 
from  the  company."  Toledo,  P.  &  W.  R.  Co.  v.  Pindar,  53 
III.  451.  Other  cases  might  be  cited  of  like  import,  but 
these  are  sufficient  to  illustrate  the  principles  involved.  His 
neglect  to  try  and  stop  the  fire  when  he  first  saw  it  burning, 
ana  when,  with  reasonable  exertion,  all  damage  from  it  to 
his  property  could  have  been  avoided  with  slight  effort,  and 
without  danger,  precludes  his  right  of  recovery.  The  mo- 
tion for  nonsuit  was  rightly  sustained  to  this  cause  of  action, 
as  well  as  the  tenth  and  last  cause  of  action  embraced  in  the 
complaint,  to  which  we  do  not  deem  it  necessary  to  make 
further  reference  than  to  say  the  proof  submitted  by  the 
plaintiff  is  insufficient  to  sustain  it.  It  follows  that  the  judg- 
ment must  be  reversed  as  to  the  2d,  3d,  4th,  5th,  6th,  and  7th 
causes  of  action,  but  affirmed  as  to  the  8th,  9th,  and  loth 
causes  of  action  ;  and  it  is  so  ordered. 

Fire* — Contributory  Negligence — Unneoeuary  Detay  in  Extingulihing 
Fire. — The  question  whether  an  unnecessary  delay  oC  loor  15  minutes  on 
the  pan  of  the  plaintiH  in  attempting  to  eitin^ish  the  tire  is  contribu- 
tory negligence  which  will  preclude  a  recovery,  is  for  the  jury  when  there 
is  evidence  that  plaintiff  could  not  have  arrested  the  progress  of  the  lire 
bad  he  acted  with  promptness.  Mills  -v.  Chicago.  M.  &  St.  P.  R.  Co.,  Wis. 
Sup.  Ct..  April  8,  1890.  LvoN,  J.,  said  :  "When  engine  No.  512  passed  the 
point  where  the  fire  commenced,  Arthur  C.  Mills  was  at  work  with  his 
men  about  three-fourths  oi  a  mile  distant  therefrom.  About  i;  minutes 
later  he  saw  amoke  rising  from  the  right  of  way  at  that  point.  With  lno 
of  his  men,  he  immediately  went  to  the  railroad  near  their  boarding  linuse 
to  get  a  better  view  of  the  fire.  The  three  then  went  into  the  boarding 
house,  hastily  ale  their  dinner,  and  went  on  a  railroad  velocipede  to  the 
place  of  the  fire.  They  found  the  fire  had  crossed  a  ditch  wliich  ihi; 
plaintiSs  had  constructed  alongthe  line  of  the  railroad,  about  four  rods  dis- 
tant therefrom,  to  prevent  the  spread  oi  fire  from  the  right  of  way.  which 
ditch  usually  contained  water.  It  was  then  a  period  of  drought,  and  there  . 
was  no  water  in  the  ditch  or  vicinity.  They  only  had  shovels  with  tbcm 
with  which  to  resist  the  spread  o(  the  fire.  The  soil  was  peat,  covered 
with  moss  and  grass,  all  of  which  was  very  dry  and  highly  infianiniablc. 
All  of  these  men  had  heretofore  had  much  experience  in  fighting  fires. 
and  they  at  once  decided,  when  they  reached  the  fire,  that,  with  the  ap- 
pliances at  their  command,  it  would  be  useless  to  attempt  to  sta^'  its  prog- 
ress. They  did  not  make  the  attempt.  When  they  went  for  their  dinner 
the  wind  was  blowing  somewhat  strongly  from  the  west,  but  had  increased 
ereatlv  in  force  when  they  reached  the  fire.  The  jury  might  properly 
have  found  from  the  testimony  that  they  reached  the  fire  within  45  inin- 
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utes  after  they  first  discovered  it,  and  could  not  have  reached  it.  had  they 
gone  there  as  speedily  as  possible,  in  less  than  30  or  35  minutes.  Because 
of  this  delay  of  id  or  15  minutes,  the  court  held,  as  matter  of  law.  that 


Arthur  C.  Mills  was  guilty  of  negligence  which  would  defeat  the 
unless  the  jury  were  satisfied  that  he  and  his  men  could  not  have  pre- 
vented the  spread  of  the  fire  upon  the  marsh,  had  they  reached  there  as 
soon  as  possible.  There  is  other  testimony  bearing  upon  the  question  of 
such  n^ligence.  which  need  not  be  stated  here,  but  which,  taken  in  con- 
nection with  the  testimony  above  stated,  leads  us  to  doubt  whether  the 
court  was  justified  in  taking  that  question  from  the  jury.  But  the  ruling 
is  in  favor  of  the  defendent,  and.  if  erroneous,  does  not  aftect  this  appeal. 
The  question  here  is  whether  it  can  justly  be  said  that  the  failure  of  Arthur 
C.  Mills  to  get  10  the  fire  earlier,  and  toattempt  to  arrest  its  prepress,  is  Ui 
be  imputed  to  the  plaintiffs  as  negligence  which  will  defeat  this  action,  al- 
though the  jury  might  find  that,  h^  he  done  so,  he  could  not  have  pre- 
vented the  fire  from  running  over  the  marsh.  Following  the  great  weight 
of  authority  both  here  and  in  England,  we  must  determine  this  question 
in  the  negative.  If  it  is  made  to  appear  that  the  marsh  would  have  been 
burned  just  the  same  had  Arthur  C.  Mills  and  his  men  reached  the  place 
of  the  fire  at  the  earliest  possible  moment,  and  then  made  every  eiertion 
to  stay  the  progress  of  the  tire,  such  want  of  promptness  and  effort  will 
not  defeat  the  action.  Cooley, Torts,  ist  Ed.,  674.  2d  Ed.,  812.  and  numer- 
ous cases  there  cited.  There  was  abundant  testimony  tending  to  show 
that  such  promptness  and  effort  would  have  been  entirely  unavailing  to 
prevent  the  buring  of  the  marsh.  It  must  be  held,  therefore,  that  the 
question  in  that  behalf  was  properly  submitted  to  the  jury." 

8am» — Contributory  Neg;llgence — Dspotlting  Csdar  Poits  on  Tracki — 
Plaintiff  deposited  a  number  of  cedar  posts  on  defendant's  right  of  war 
without  the  authority  ot  the  defendant,  for  the  purpose  of  being  shipped. 
His  evidence  showed  that  it  was  the  custom  to  place  freight  on  the  right  of 
way  for  shipment  over  the  defendant's  railroad,  and  that  defendant  had 
acquiesced  therein.  In  an  action  (or  damages  (or  the  destruction  of  the 
posts  by  fire,  held  that  the  plaintiff  was  -not  guilty  of  contributory  n^ii- 
gence.     Gulf.  C.  &  S.  F.  R.  Co.  -v.  McLean.  73  Tex.  646. 

Same — Cotton  in  Warshouie. — In  an  action  for  the  destruction  of  prop- 
erty belonging  to  plaintiff  by  a  fire  alleged  to  have  resulted  from  the  emis- 
sion of  sparlts  from  the  engine  of  the  defendants,  the  defendants  intro- 
duced proof  tending  to  show  that  two  bales  of  cotton  in  plaintiff's  ware- 
house had  been  burned  to  some  extent.  The  plaintiff  then  offered  to 
introduce  witnesses  to  explain  such  burning,  the  means  taken  to  extinguish 
the  fire,  and  other  circumstances  showing  that  the  fire  which  had  b^n  10 
the  bales  otcolton  was  very  slight,  and  had  been  wholly  extinguished  before 
the  cotton  reached  the  warehouse.  Held,  that  the  evidence  being  in  rebut- 
tal and  explanatory  o(  the  facts  proved  by  the  defendants,  should  have 
been  admitted.  Gage  -v.  Louisville,  N.  O-  &  T.  R.  Co.,  Tenn.  Sup.  Cu, 
Mf^  I,  1890. 

Same— Depositing  Cedar  Pottt  on  Right  of  Way  for  Shipment— Where  a 
quantity  o(  cedar  posts  have  been  deposited  by  the  plaintiff  close  to  de- 
fendant's track  and  the  court  finds  from  the  evidence  that  defendant's 
train  stopped  opposite  the  posts,  that  fire  escaped  from  it  and  that  the  fire 
was  communicated  to  the  posts  by  a  quantity  of  bark  which  had  negli- 
gently been  allowed  to  accumulate  at  that  place,  afinding  of  the  court  trying 
the  facts  as  well  as  law  that  the  plaintiff  was  not  guilty  of  negligence  in 
placing  the  posts  on  the  right  of  way.  is  within  its  province  and  its  judg- 
ment will  not  be  reversed  on  appeal.  Gulf,  C.  S  S.  F.  R.  Co.  v.  McLean, 
74  Tex.  646, 
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Connecticut  &  Passumpsic  Rivers  R.  Co. 

{63  N.  H.  2S4.)  ' 

FIrM — Paraonml  Property — Building*  on  Land  of  Anethar. — Buildings 
standing  on  tlic  land  of  another,  with  the  right  of  removal,  arc  personal 
property,  and  the  nature  of  the  property  isnoc  changed  by  the  fact  that  its 
owner  may  have  such  an  interest  in  the  land  by  lease  or  otherwise  as  en- 
ables him  to  maintain  an  action  of  trespasss  qaare  clausum  /regit  for  an 
injury  to  the  possession. 

Samo — Transitory  Action.— An  action  for  the  recovery  of  damages  for  the 
destruction  of  such  buildings  is  transitory,  and  although  the  buildings  are 
situated  and  destroyed  in  Vermont,  an  action  therefor  may  be  brought  in 
New  Hampshire. 

Same— Con  ctruetion  of  Statute — Liability — Contributory  Negligence. — The 
Vermont  statute  which  provides  that  "  where  any  injury  is  done  to  a  build- 
ing or  other  property  by  fire  communicated  by  a  locomotive  engine  of  any 
railroad  corporation,  the  said  corporation  shall  be  responsible  m  damages 
tor  such  injuries,  unless  they  show  that  they  have  used  all  the  caution  and 
diligence,  and  employed  suitable  expedients  to  avoid  such  injury."  does 
not  simply  change  the  rule  of  evidence,  but  changes  the  common  law  lia- 
bility of  the  railroad  company  and  excludes  the  defense  of  contHbutory 
negligence. 

Same — Peraonal  Property  in  Another  State— Lex  Loci.- Where  personal 
property  situated  in  Vermont  is  destroyed  by  fire  the  liability  of  the  rail- 
road company  therefor  is  governed  bj^  the  statutes  of  that  state,  although 
the  action  is  brought  in  New  Hampshire. 

Case  for  the  recovery  of  damages  for  the  destruction  by 
fire  of  buildings  belonging  to  plaintiff.  The  buildings  had 
been  erected  on  the  line  of  defendant's  road  at  Barnet,  Vt., 
plaintiff  having  a  leasehold  interest  in  the  lands  upon  which 
they  stood,  with  the  right  to  remove  them.  The  court  ruled 
that  the  defendant's  liability  was  governed  by  the  law  of  Ver- 
mont and  not  by  the  common  law  and  the  defendant  ex- 
cepted. The  defendant  also  excepted  to  the  exclusion  of 
evidence  offered  by  it  for  the  purpose  of  proving  the  con- 
tributory negl^ence  of  the  plaintiff.  A  verdict  was  returned 
for  the  plaintiff  and  the  defendant  thereupon  moved  for  a 
new  trial. 

Ladd  &■  FUtclter,  and  Ray,  Drew,  &■  Jordan,  for  the  defend- 
ant. 

Philip  Carpenter  and  Bingham,  Mitchells  &  Baichellor,  for  the 
plaintiff. 

Clark,  J. — The  plaintiff's  building,  standing  on  the  land  of 
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the  railroad  with  the  right  of  removal,  were  personal  prop- 
erty  :  Aldrich  v.  Parsons.  6  N.  H.  555  ;  Dame  z: 
BiiMivi  •■  Dame,  38  Id.  429  ;  75  Am.  Dec.  195  ;  and  the  nature 
'•■*'»'J*-,  of  the  property  was  not  changed  by  the  fact  that 
ml'pre^  the  plaintiff  may  have  had  such  an  interest  in  the 
«rtj.  land  as  would  enable  him  to  maintain  an  action  of 

trespass  quare  clausum  for  an  injury  to  the  posses- 
sion. This  action  is  for  the  recovery  of  damages  for  the  destruc- 
tion of  the  buildings  and  their  contents ;  and  the  property 
destroyed  being  personal,  the  action  is  transitory,  and  the 
plaintiff's  right,  whether  common  law  or  statutory,  may  be 
enforced  in  the  courts  of  this  state:  Henry  v.  Sargeant,  13 
N.  H.  321  ;  40  Am.  Dec.  146;  Cady  v.  Saniord,  53  Vt.  632, 
639,  640.  "  Wherever  by  either  the  common  law  or  the  stat- 
ute law  of  a  state,  a  right  of  action  has  become 
^l^^**^  fixed  and  a  legal  liability  incurred,  that  liability 
may  be  enforced  and  the  right  of  action  pursueH 
in  any  court  which  has  jurisdiction  of  such  matters  and  can 
obtain  jurisdiction  of  the  parties."  Miller,  J.,  in  Dennick  7-, 
Central  R.  Co.  103  U.  S.  11,  18.  1  Am.  &  Eng.  R,  Cas.  309. 
As  the  cause  of  action  arose  in  Vermont,  whatever  would  be 
a  defense  to  the  action  if  brought  there  must  be  a  defense 
everywhere:     Cooley  on  Torts,  471. 

The  defendants  contended  that  their  liability  was  fixed  by 
the  common  law,  but  the  court  ruled  that  it  was  determined 
by  the  law  of  Vermont,  and  the  defendants  ex- 
Bf  T?^^«"    cepted  ;  and  this  presents  the  principal  question  in 
■utit*.  the  case.     It  involves  a  construction  of   the   Ver- 

mont statute  relating  to  the  liability  of  railroad 
corporations  for  injuries  bv  fire  communicated  from  locomo- 
tive engines,  which  is  as  follows  1  "  Where  any  injury  is  done 
to  a  building  or  other  property  by  fire  communicated  by  a 
locomotive  engine  of  any  railroad  corporation,  the  said  corpo- 
ration shall  be  responsible  in  damages  for  such  injury,  unless 
they  show  that  they  have  used  all  due  caution  and  dili- 
gence, and  employed  suitable  expedients  to  avoid  such  in- 
jury :"  Gen.  Stats.  Vt.  chap,  28,  §  78.  The  statute  also 
provides  that  a  railroad  corporation  shall  have  an  insurable 
interest  in  such  property  along  their  route,  and  may  procure 
insurance  thereon  in  their  own  name  and  behalf.  If  the 
courts  of  Vermont  had  given  a  construction  to  this  statute, 
it  would  be  followed,  upon  the  principle,  generally  if  not  uni- 
versally recognized,  that  the  judicial  department  of  every 
government  is  the  appropriate  organ  for  construing  the  leg- 
islative acts  of  that  government.  Elraendorf  v.  Taylor,  10 
Wheat.  (U.  S.),  157,  159.  But  we  have  been  unable,  by  our 
own  research  or  by  the  aid  of  counsel,  to  find  any  case  where 
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the  courts  of  Vermont  have  been  called  upon  or  have  under- 
taken to  give  a  legal  construction  of  the  statute  upon  the 
question  whether  it  was  intended  to  change  the  common  law 
liability  of  railroad  corporations  in  cases  of  injury  by  fire 
from  locomotive  engines,  or  whether  it  was  designed  to  af- 
fect the  remedy  merely,  by  enacting  that  proof  of  the  fact 
that  the  fire  was  communicated  by  a  locomotive  should  be 
prima  facie  evidence  of  negligence  of  the  company.  If  the 
statute  changes  the  common  law  liability  of  the  defendants, 
the  ruling  ol  the  court  was  right.  If  it  relates  merely  to  the 
mode  of  trial  and  the  remedy,  the  common  law  rule  should 
have  governed  the  trial. 

In  Cleaveland  v.  Grand  Trunk  R,  Co.,  42  Vt,  450,  which  is 
the  only  case  in  the  courts  of  Vermont  under  this  statute  to 
which  our  attention  has  been  directed,  the  ques- 
tion was  not  raised  or  considered.  The  court  say:  nB»f»u»ii 
"The  plaintifls  claimed,  and  the  evidence  tended  T„n"i[.c«. 
to  prove,  that  the  fire  by  which  their  property  was 
destroyed  originated  by  fire  communicated  by  an  engine  of 
the  defendants.  The  plaintiffs  were  not  bound  to  prove  any- 
thing  further  in  the  first  instance."  The  burden  tnen,  under 
General  Statutes,  chap,  28,  §  78,  was  cast  on  the  defendants, 
in  order  to  exonerate  themselves  from  liability  for  the  plaint- 
iff's loss,  of  showing  "  that  they  had  used  all  due  caution  and 
diligence,  and  employed  suitable  expedients  to  avoid  such 
injury."  The  question  whether  the  plaintiffs  under  the  stat- 
ute, were  required  to  prove  negligence  of  the  defendants  by 
a  preponderance  of  evidence  on  the  whole  case,  or  whether 
the  defendants  were  required  to  prove  affirmatively,  by  a 
preponderance  of  evidence,  that  the  fire  was  not  caused  by 
their  negligence,  was  not  discussed,  and  the  language  of  the 
court  is  consistent  with  either  view.  There  being  no  pre- 
ponderance of  evidence  either  way  upon  the  question  of  neg- 
ligence, in  the  one  case  the  defendants  would  be  entitled  to 
a  verdict,  and  in  the  other  the  plaintiffs  would  be  entitled  to 
the  verdict.  And  this  is  the  point  of  difierence  upon  this 
branch  of  the  case.  The  defendants  contend  that  the  reason- 
able construction  of  the  statute  leaves  the  burden  of  proof 
upon  the  whole  case  upon  the  plaintiff,  as  at  common  law,  to 
show,  by  a  preponderance  of  evidence,  that  the  injury  was 
caused  by  the  defendants'  negligence.  On  the  other  hand, 
the  plaintiff  claims  that  the  effect  of  the  statute  is  to  shift  the 
burden  of  proof,  upon  the  question  of  negligence,  from  the 
plaintiff  to  the  defendants  and  to  require  the  defendants  to 
show,  by  a  preponderance  of  all  the  evidence  in  the  case,  that 
the  injury  was  not  caused  by  the  defendants'  negligence ; 
and  so  the  statute  has  changed  the  common  law,  and  in- 
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creased  the  liability  of  railroad  corporations  by  imposing 
upon  them  the  burden  of  showing  affirmatively  "  that  they 
have  used  all  due  caution  and  diligence,  and  employed  suit- 
able expedients  to  prevent  such  injury," 

Richardson  v.  Grand  Trunk  R.   Co.  was  an  action  under 
this  statute,  brought  in  the  circuit  court  of  the  United  States 

for  the  district  of  Vermont.  The  court  charged 
OrudTnik  the  jury  "that  the  burden  of  proof  was  upon  the 
BhhiHM-      plaintiffs,  in  the  first  instance,  to  show  that  the  fire 

m  question  was  communicated  from  some  of  the 
defendants'  locomotive  engines  to  the  bridge ;  and  that  if  the 
jury  were  satisfied  of  that  fact,  by  a  fair  balance  of  evidence, 
then  the  plaintiffs  were  entitled  to  recover,  unless  the  de- 
fendant had  established,  by  a  fair  balance  of  evidence,  that 
it  had  used  all  due  caution  and  diligence,  and  had  employed 
ail  suitable  expedients  to  prevent  the  fire  ;  that  the  burden 
of  proof  was  on  the  defendant  as  to  the  latter  branch  of  the 
case."  This  was  excepted  to.  On  error  to  the  supreme 
court  of  the  United  States,  upon  this  point,  the  court  say  : 
"  We  see  no  just  ground  of  complaint  of  the  affirmative  m- 
struction  given  to  the  jury.  It  was  in  accordance  with  the 
rule  prescribed  by  the  statute  ;  and  there  seems  to  have  been 
no  controversy  in  the  circuit  court  respecting  the  question 
whether,  if  the  fire  was  communicated  to  the  bridge  by  a 
locomotive,  it  caused  the  injury  to  the  plaintiffs."  Grand 
Trunk  R.  Co.  v.  Richardson,  91  U.  S.  454.  459,  474-  So  far 
as  this  case  may  be  regarded  as  a  precedent  upon  the  con- 
struction of  the  statute,  it  would  seem  to  be  an  authority  in 
'■  favor  of  the  plaintiff. 

In  some  jurisdictions  the  rule  is  adopted  by  the  courts  that 
the  destruction  of  property  by  fire  from  a  locomotive  raises 

a  presumption  of  negligence,  meaning  thereby  that 
•f  ■•EUgra".  Pt'oof  of  Ine  escape  of  fire  from  a  locomotive  isprima 
'  facie  evidence  of  negligence.  Shear,  and  R.,  Neg. 
%  333 ;  Clemens  v.  Hannibal  &  St.  J.  R.  Co.,  53  Mo.  366,  14 
Am.  Rep.  460;  Burke  v.  Louisville  &  M.  R.  Co.,  7  Heisk. 
(Tenn.),  451,  ig  Am.  Rep.  618  ;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Stanford,  12  Kan.  354,  15  Am.  Rep.  362 ;  Spaulding  v.  Chi- 
cago  &  N.  W.  R.  Co.,  30  Wis.  no,  11  Am.  Rep.  550.  This 
rule  is  based  upon  the  fact  that  locomotives  properly  con- 
structed, in  suitable  condition,  and  properly  managed,  Ho  not 
ordinarily  scatter  fire;  and  also  upon  the  fact  that  the  infor- 
mation  as  to  the  condition,  construction,  and  management  of 
their  engines,  as  well  as  the  means  of  rebutting  the  charge  of 
negligence,  are  peculiarly  in  the  possession  of  the  company. 
A  similar  rule  has  been  recognized  in  this  state  in  cases  of  in- 
jury to  animals  rightfully  upon  a  railroad  track:  White  v. 


D.gnzcdbyGoOgIc 


VOL.43]  FIRES— CONFLICT  OF  LAW'S.  67 

Concord  R.  Co.,  30  N.  H.  1S8;  Smith  v.  Eastern  R.  Co.,  35 
Id.  356.  In  these  cases,  however,  negligence  is  the  gist  of  the 
liability  ;  and  the  burden  of  proving  negligence  by  a  prepon- 
derance of  evidence  is  on  the  plaintiff. 

The  defendants  contend  that  the  Vermont  statute  is  merely 
a  legislative  enactment  of  the  rule  adopted  by  the  courts  in 
the  foregoing  cases,  designed  to  affect  the  order  of 
proof  at  the  trial,  and  not  intended  to  impose  any  '•"»■*■'«'- 
additional  burden  upon  the  defendants ;  and  that  ^^^'JJ!Ii 
under  the  statute  the  defendants  are  required  only  lubiiitf. 
to  counteract  the  evidence  of  negligence  arising 
from  proof  that  the  fire  was  communicated  by  a  locomotive, 
and  that  they  are  not  required  to  prove  by  a  preponderance 
of  evidence  that  they  were  not  negligent ;  that  the  burden 
still  remains  as  at  common  law  upon  the  plaintiff  to  prove  neg- 
ligence, and  not  upon  the  defencfants  to  disprove  it.  The  fact 
that  the  statute  recognizes  negligence  as  the  gist  of  liability 
favors  this  view.  On  the  other  hand,  it  is  argued  that  the 
statute  is  not  a  mere  rule  prescribing  the  order  of  trial ;  that 
it  was  the  intention  of  the  legislature  to  enlarge  the  common 
law  liability  of  railroad  corporations,  on  account  of  the  in- 
creased hazard  to  contiguous  buildings  and  property  by  reason 
of  the  use  of  locomotive  engines,  and  to  secure  greater  care 
in  their  operation  and  management  by  enacting  a  more  rig- 
orous rule  than  that  imposed  by  the  common  law  ;  that  the 
statute  was  designed  in  general  terms  to  make  such  corpo- 
rations responsible  in  damages  for  all  injuries  caused  by  fire 
from  locomotives,  allowing  this  liability  to  be  avoided  only 
by  showing  affirmatively  that  they  were  free  from  fault. 

We  are  mclined  to  this  view.  It  seems  to  be  the  fair  and 
reasonable  interpretation  of  the  language  of  the  statute.  If 
it  had  been  the  intention  of  the  legislature  simply  to  ena^t  a 
rule  *of  procedure,  not  affecting  the  question  of  liability,  it  is 
reasonable  to  assume  that  it  would  have  been  expressed  in  un- 
ambiguous language.  If  the  purpose  was  to  impose  an  abso- 
lute liability  in  all  cases  unless  the  company  could  exonerate 
themselves  by  showing  affirmatively  that  tney  "  had  used  all 
due  caution  and  diligence,  and  employed  suitable  expedients 
to  prevent  such  injury,"  it  is  not  readily  apparent  how  that 
purpose  could  be  more  clearly  expressed. 

This  view  of  the  construction  of  the  statute  is  confirmed  bv 
the  reasoning  of  the  court  in  Wakefield  v.  Connecticut  &  P. 
R.  Co..  37  Vt.  330.  86  Am.  Dec.  711,  which  was  an  action  to 
recover  damages  for  injuries  caused  by  the  neglect  of  an  en- 
gineer to  ring  the  bell  or  sound  the  whistle  at  a  crossing,  as 
required  by  the  statntes  of  Vermont.  In  the  opinion  of  the 
court,  Barrett,  J.,  says:  "  By  §  55,  chap.  28,  Cienerai  Stat- 
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utes,  it  is  required  ihtt  on  every  locomotive  engine  the  bell 
shall  be  rung,  or  the  steam  whistle  blown,  at  least  eightv  rods 
from  the  crossing  *  *  *  In  §  55  the  requirement  isaffirm- 
ative  and  unconditional ;  but  in  g  56  it  is  enacted  that  if  any 
railroad  corporation  shall  unreasonably  neglect  or  refuse  to 
comply  with  the  requisition  of  the  preceding  section,  they 
shall  forfeit  for  every  such  neglect  or  refusal  a  sum  not  ex- 
ceeding two  thousand  dollars.  The  corporation  could  not  be 
subjected  to  that  penalty  unless  such  ncijlect  or  refusal  should 
be  shown  to  be  unreasonable.  This  clearly  implies  that  in 
contemplation  of  the  law  there  may  be  cases  in  which  such 
neglect  or  refusal  would  be  reasonable  ;  and  if  reasonable,  the 
penalty  would  not  be  incurred.  In  a  prosecution  for  the  pen- 
alty, the  burden  would  be  upon  the  prosecutor  of  showing 
the  neglect  or  refusal  to  have  been  unreasonable  :  and  upon 
first  impression  it  might  seem  that  the  rule  as  to  the  liability 
of  the  corporation  is  the  same  civilitcr  as  crmsinalitcr.  Hut 
on  very  full  consideration  the  court  was  unable  to  adopt  that 
view.  At  common  law  it  would  be  the  duty  of  the  corpora- 
tion to  exercise  all  reasonable  care  in  the  running  of  engines, 
and  in  the  general  use  of  the  railroad,  and  to  adopt  all  proper 
precautions  against  accident;  and  the  faulty  neglect  of  the 
corporation  in  these  respects  would,  when  affirmatively  shown, 
subject  them  to  liability  for  injuries  caused  thereby.  We 
think  the  provision  of  the  fifty-tifth  section  was  designed  to 
operate  more  stringently  in  this  respect  than  the  common  law  ; 
and  while  it  was  not  designed  to  subject  the  corporation  to 
civil  liability,  entirely  regardless  of  the  circumstances  and 
occasion  of  the  omission  to  ring  the  bell  or  blow  the  whistle 
in  all  cases  of  injury  by  such  omission,  still  it  was  designed 
to  require,  as  the  general  rule,  that  the  bell  should  be  rung 
or  the  whistle  blown  in  all  cases;  and  in  case  of  injury  by 
reason  of  omission  to  do  so,  to  impose  the  burden  on  the  cor- 
poration of  showing  that  such  omission,  in  the  exercise  of  a 
sound  judgment  by  the  engineer,  in  view  of  the  condition  of 
things  as  tnev  existed  at  the  time,  was  reasonable  and  prudent. 
When,  thereiore,  in  a  case  like  the  present,  the  plaintilT  would 
show  that  the  alleged  injury  was  caused  by  such  omission,  it 
would  not  be  necessary  to  his  right  of  recovery  that  he  should 
take  the  burden  of  showing  afiirmatively  that  such  omission 
was  unreasonable  and  imprudent;  but  it  would  rest  on  the 
defendant,  as  matter  of  defense,  to  show  that  it  was  reasonable 
and  prudent." 

The  reasoning  of  the  court  in  Wakefield  T'.  Connecticut  &P. 
R.  Co.,  supra,  isapplicable  to  the  present  case.  It  is  a  construe 
tion  by  the  supreme  court  of  Vermont  of  gS  5S  ^"d  56  of  chap. 
28  of  the  General  Statutes  of  Vermont,  relating  to  railroads. 
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We  are  considering  §  78  of  the  same  chapter.  Sections  55  and 
56  provide,  in  substance,  that  railroad  corporations  shall  be 
responsible  in  damages  for  injuries  caused  by  omission  to  ring 
the  bell  or  blow  the  whistle,  unless  they  shall  show  that  such 
omission  was  reasonable  and  prudent  under  the  circumstances 
of  the  case.  Sec.  78  provides  that  railroad  corporations  shall 
be  responsible  in  damages  for  injuries  caused  oy  fire,  unless 
they  snail  show  that  they  have  used  all  due  caution  and  dili- 
gence, and  employed  suitable  expedients  to  prevent  such  in- 
juries. Upon  the  point  in  question,  the  cases  are  analogous, 
and  we  think  that  the  ruling  of  the  court,  at  the  trial,  upon 
this  branch  of  the  case,  and  the  charge  to  the  jury  upon  the 
burden  of  proof,  were  correct.  The  charge  upon  that  point 
was,  in  substance,  the  same  as  was  given  in  Richardson  v. 
Grand  Trunk  R.  Co.,  supra. 

The  court  ruled  that  the  doctrine  of  contributory  negligence 
was  not  applicable  to  this  case.  What  constitutes  contribu- 
tory negligence,  and  how  far  it  is  a  defense  in  cases 
of  injury  by  fire  from  locomotive  engines,  has  been  C'»»'rifc"'«i 
a  subject  of  discussion  in  the  courts  in  many  juris-  ^^'^I^.^^^ 
dictions,  and  the  decisions  are  conflicting.  Under  ttr  mmdU. 
our  New  Hampshire  statute  relating  to  the  liability 
of  railroad  corporations  for  damages  by  fire,  the  question  of 
negligence  does  not  arise :  Gen.Laws,  chap.  162,  ^§8, 9;  Hook- 
sett  V.  Concord  R.  Co.,  38  N.  H.  242 ;  Rowell  v.  Railroad,  57 
Id.  132,  24  Am.  Rep.  59,  and  we  have  found  no  case  where 
the  question  has  been  considered,  or  a  construction  given  to 
the  Vermont  statute  by  the  courts  of  Vermont,  In  the  absence 
of  any  judicial  interpretation  of  the  statute  by  the  courts  of 
that  state  to  guide  us,  we  think  the  ruling  was  correct.  It 
seems  to  be  sustained  by  the  rule  of  construction  applied  by 
the  supreme  court  of  Vermont  in  analogous  cases,  A  pre- 
ceding section  of  the  same  chapter  (Gen.  Stats.  Vt.  chap.  28, 
sec.  47)  makes  it  the  duty  of  a  railroad  corporation  to  erect 
and  maintain  a  legal  fence  on  the  sides  of  their  road,  and 
cattle  guards  suitable  and  sufficient  to  prevent  cattle  and  ani- 
mals from  getting  onto  the  railroad  ;  and  provides  that  "  un- 
til such  fences  and  cattle  guards  shall  be  duly  made,  the  cor- 
poration and  its  agents  shall  be  liable  for  ail  damages  which 
shall  be  done  by  its  agents  or  engines  to  cattle,  horses,  or 
other  animals  thereon,  occasioned  by  want  of  such  fences  or 
cattle  guards."  Under  this  statute,  it  is  held  that  the  duty 
of  the  railroad  to  erect  and  maintain  fences  along  their  road 
is  absolute,  and  the  question  of  contributory  negligence  on 
the  part  of  the  owners  of  animals  injured  through  the  want 
of  such  fences  does  not  arise.  Mead  v.  Burlington  &  L.  R. 
Co.  52  Vt.  278,  7  Am.  &  Eng.  R.  Cas.  550.     A  similar  prin- 
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interpretation  excludes  the  defense  of  contributory 
nee  in  cases  of  damage  by  fire.  Such,  we  think,  woulB 
construction  of  the  statute  by  the  Vermont  courts, 
is  immaterial  what  our  construction  would  be  if  it 
New  Hampshire  statute. 

ifOr  of  this  construction  it  may  be  argued  that  it  is  not 
I  harmony  with  the  Vermont  decisions  in  analogous 
put  it  is  the  natural  and  reasonable  interpretation  oTthe 
je  of  the  statute,  "  that  the  corporation  shall  be  re. 
le  in  damages  for  such  injury,  unless  they  show  that 
ve  used  all  due  caution  and  diligence,  and  employed 
!  expedients  to  prevent  such  injury  ;  "  that  the  statute 
ly  declares  in  what  cases  the  corporation  shall  be  re- 
rom  liability,  and  no  other  defense  is  recognized,  ex- 
3win£  "  that  they  have  used  all  due  caution  and  dili- 
and   employed   suitable   expedients   to  prevent   the 

that  unless  these  facts  are  shown,  the  liability  of  the 
tion  is  absolute ;  and  that,  by  the  elementary  rule  of 
ction,  Expressio  unius  est  exclusio  alicrius,  the  defense 
■ibutory  negligence  is  excluded  in  cases  under  this 
The  Vermont  statute,  like  ours,  gives  railroad  cor- 
ns an  insurable  interest,  in  their  name  and  behalf,  in 
y  exposed  to  danger  along  their  route  :  and  the  sug- 
i  of  Gushing,  C.  J.,  in  Rowell  v.  Railroad,  57  N.  H. 
I,  24  Am.  Rep.  59,  would  seem  to  be  applicable  here; 
ibutory  negligence  does  not  furnish  any  defense  to 
ion  by  the  insured  on  the  policy  of  insurance.     Neg- 

either  of  the  railroad  or  of  the  land  owner,  would 
ording  to  the  authorities,  be  a  defense  to  an  action  by 
3rietors  to  recover  on  their  policy  the  amount  of  the 
ured.  It  would  be  odd  enough  if  the  proprietors 
icover  on  their  policy,  and  then  turn  round  and  de- 
property  owner  on  the  ground  of  contributor)'  neg- 
'  'Hie  jury  were  instructed  that  the  defendants  were 
le  for  fault,  unless  such  fault  occasioned  the  ptaint- 
;  and  that  they  had  the  right  to  act,  on  the  presump- 
it  owners  would  take  reasonable  care  of  their  own 
f.  The  instructions  were  correct, 
neat  on  the  verdict. 


D.gnzcdbyGoOgIc 


VOL.  43]  FIRES — MEASURE  OF  DAMAGES. 


Fremont,  Elkhorn  &  Missouri  Valley  R  Co. 


v.;  Crum. 

{Nebraska  Supreme  Court,  July  3,  i8go!) 

FtrM — Dettruotion  of  Tr»M— Mauura  of  Dimaget.— In  an  action  for  Di- 
ligently permitting  fire  set  out  to  clear  the  right  of  way  of  dry  weeds  and 
brush,  to  run  over  and  beyond  the  right  of  way  to  adjacent  premises,  and 
to  bum,  injure,  and  destroy  the  natural  growth  of  young  trees  and  timber, 
and  tor  n^ligcntly  permitting  the  fires  from  the  locomotives  to  be  com- 
municated to  adjacent  premises,  and  to  bum,  injure,  and  destroy  the  nat- 
ural growth  of  young  trees  and  timber,  hrld,  that  the  measure  of  the  damages 
is  the  amount  of  the  damage  the  trees  and  timber  suffered  by  reason  of 
the  fire,  and  not  the  difference  in  the  value  ol  the  land  with  the  standing 
trees  and  timber  before  the  fires,  and  afterwards. 

Sams — Value  for  Trantplanting. — In  determmingthe  amount  of  damages. 
held  that  the  inquiry  should  be  as  to  the  value  of  the  trees  burned  as  stand- 
ing timber,  and  not  the  market  price  for  transplantation  as  shade  or  orna- 
mental trees. 

Error  to  District  Court,  Antelope  County. 
John  B.  Hawley,  for  plaintiff  in  error. 
Thos.  O'Day,  for  defendant  in  error. 

Cobb,  C.  J. — The  plaintiff  below  alleged  that  the  defendant 
is  an  incorporated  railroad  company  owning  and  operaling  its 
lineinsaidcounty.neartheplaintiff'sland, described 
in  her  petition,  as  amended  by  leave  of  the  court,  as 
the  N.  \  of  the  N.  J  of  section  9,  township  25,  range  7  W. :  that 
on  April  6,  1887,  the  defendant  crelessly  and  negligently  omit- 
ted to  keep  its  right  of  way  free  and  clear  of  dry  and  combusti- 
ble materials,  but  permitted  a  large  quantity  of  dry  grass  and 
weeds  to  accumulate  upon  its  track,  near  the  premises  of  the 
plaintiff,  and  that  the  agents  and  servants  of  del^endant  entered 
thereon,  and  upon  the  plaintiff's  premises  adjacent  thereto, 
and  set  out  a  fire  which  destroyed  2,431  trees  living  and 
growing  upon  her  land,  to  her  damage  S729-30.  "(2)  That 
on  April  7,  1887,  the  defendant  carelessly  and  negligently 
omitted  to  keep  its  right  of  way  free  and  clear  of  dry  and 
combustible  materials,  and  the  agents  and  servants  of  delend- 
ant,  in  running  its  engine  over  its  line  o(  road  at  and  near  plaint- 
iff's premises,  negligently  permitted  the  engine  to  cast  out 
sparks  and  coals  of  fire  into  the  dry  grass  and  other  combus- 
tible material  on  the  defendant's  right  of  way,  and  on  the 
plaintiff's  premises  adjacent  thereto,  which  caused  a  fire  that 
spread  to  and  over  the  plaintiff's  premises  and  land,  described 


D.gnzcdbyGoOgIc 


72  FREMONT,  ELKHORN  4  M.  V.   R.  CO.  f.  CRUM.       [VOL.  43 

in  her  amended  petition  as  the  east  half  of  the  southwest 
quarter  of  section  four,  township  twenty-five,  range  ^pven 
west,  and  there  burned  up  and  destroyed  9,709  trees  living 
and  growing  upon  her  land,  without  any  fault  or  negligence 
■  on  her  part,  to  ner  damage  $2,912.70,  (3)  That  on  Octooer  6, 
1887,  the  defendant  carelessly  and  negligently  omitted  to  keep 
its  right  of  way  free  and  clear  of  dry  ana  combustible  material, 
but  permitted  large  quantities  of  dry  grass  and  weeds  to  accu- 
mulate upon  its  track  and  right  of  way  near  the  premises  of 
plaintiff,  and  permitted  its  servants  and  agents  to  enter  thereon, 
and  upon  the  premises  of  plaintiff,  described  in  her  amended  pe- 
tition as  the  southeast  one-fourth  of  the  southeast  one-fourth  of 
section  four,  township  twenty-five,  range  seven  west,  in  said 
county,  and  to  set  out  a  fire  that  burned  and  destroyed  7,278 
trees  living  and  growing  on  her  said  land  and  premises, 
without  any  fault  on  her  part,  to  her  damage  $2,183.46,"  The 
defendant's  answer  admitted  that  it  was  a  corporation,  and 
denied  all  other  allegations  in  the  premises.  There  was  a 
trial  to  a  jury,  with  verdict  and  judgment  for  the  plaintiff  for 
$2,75 1  .SO- 

The  defendant  brings  the  case  to  this  court  on  numerous 
errors — the  first  three  against  the  verdict  and  judgment ;  four- 
teen as  to  instructions  of  the  court  eitner  given  to 
ErronM-  ^^^  jury  or  refused  ;  one  to  allowance  of  evidence 
over  defendant's  objections;  one  to  allowance  by 
the  court  to  plaintiff  to  reopen  the  case  and  introduce  evi- 
dence, after  argument  had  been  entered  upon  ;  one  to  allow- 
ance by  the  court  to  plaintiff  to  amend  petition  after  argu- 
ment had  been  entered  upon  ;  one  to  refusal  by  the  court  of 
defendant's  motion  for  continuance  subsequent  to  the  plaint- 
iff's amendment;  and  one  to  the  overruUng  of  defendant's 
motion  for  a  new  trial. 

There  was  evidence  of  damage  to  the  growing  trees  of  the 
plaintiff  caused  by  three  separate  fires — trie  first  on  April  6, 
1S87,  by  fire  set  out  by  sectionmen,  in  the  employ 
xrMHMar  q{  defendant,  engaged  in  burning  off  the  right  of 
^w'li^MM.  w^y  °^  defendant's  track,  escaping  to  and  running 
over  the  plaintiff's  timber  land;  the  second,  on 
April  7,  1887,  was  set  out  by  sparks  and  coals  escaping  from 
one  of  defendant's  engines,  igniting  the  grass,  weeds,  and 
other  combustible  matter  upon  such  right  of  way  and  track, 
running  thence  into  plaintifl's  timber  land  ;  and  the  third  fire, 
on  October  6, 188?,  set  out  by  sparks  and  coals  escaping  from 
one  of  defendant's  engines  m  like  mani^er  as  the  second,  and 
running  upon  and  burning  the  plaintiff's  timber  lands.  There 
was  evidence  that  the  first  fire  burned  over  and  through,  and 
partially  destroyed,  about  40  acres  of  timber ;  that  the  sec- 
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ond  burned  over  and  through,  and  partially  destroyed,  from 
35  to  40  acres  of  timber  land ;  and  tnat  the  third  fire  burned 
over  and  partially  destroyed  about  10  acres. 

Agreatdeal  of  evidence  is  scattered  through  the  225  pages 
of  the  bill  of  exceptions  as  to  the  quality  and  value  of  timber 
destroyed  bv  these  fires.  The  plaintiS  s  husband  testified,  as 
to  the  first  fire,  that  the  trees  were  principally  oak  and  white 
ash,  in  a  good  condition ;  that  most  of  tliem  had  been  trimmed 
up,  the  oak  trees  over  twelve  feet  in  height,  and  of  an  aver- 
age diameter  of  three  to  four  inches.  Upon  cross-examina- 
tion the  witness  stated  that,  of  this  timber,  there  were  some 
Cottonwood,  willow,  and  box-alder,  but  that  the  "  principal 
heft  of  it"  was  white  ash,  and  that  portions  of  the  ash  trees 
grow  in  clusters — alx)ut  half  of  them — some  covering  a  rod, 
and  others  five  or  six  feet.  The  plaintif{'s  son,  D.  C.  Mc- 
Cartney, testified  that  the  timber  destroyed  was  ash,  some 
few  box-alder,  and  some  few  of  oak;  that  the  oak  did  not 
amount  to  much — was  mere  burr-oak.  such  as  we  have  in  this 
countrj- ;  that  situated  on  the  south  side  of  the  land  they  had 
trimmed,  but  did  not  know  as  to  the  north  side.  In  answer 
to  the  question,  "  Slate  how  the  timber  stood  as  to  clusters," 
the  witness  answered:  "I  have  counted  some  clusters  with 
fourteen  trees'in  them,  and  that  the  biggest  part  of  them 
were  in  clusters.     A.  Bare  testified  that  part  of  the  ash  trees 

frew  single,  and  others  in  clusters  of  four  to  six  feet  in  space. 
he  trees  killed  by  the  fires  were  examined  and  counted  bj" 
the  witnesses  Bare,  Yates,  and  Cooley,  whose  testimonj-  was 
given.  Yates  testified  that  he  counted  3,589  trees  killed  by 
the  third  fire  ;  that  he  counted  none  under  an  inch  in  diame- 
ter, as  instructed;  that  they  were  mostly  ash — some  oak — 
and  would  averaee  three  inches  in  thickness.  Bare  had 
counted  S65  trees  Killed  by  the  second  fire,  and  4,494  by  the 
third,  and  3,589  by  the  first ;  in  all  8,948.  George  W .  Cooley 
testified  that  he  had  examined  and  counted  490  of  the  trees 
killed  by  the  first  fire,  and  5,215  by  the  second,  and  had 
counted  none  thought  to  be  killed  less  than  one  inch  in  size ; 
making  a  total  of  trees  killed,  as  counted,  of  18,243.  These 
witnesses  testified  that  each  examined  and  counted  the  trees 
on  ground  separate  from  the  others,  and  that  neither  went 
over  the  other's  count. 

The  principal  question  of  difficulty  in  the  case  arises  from 
the  application  of  the  rule  for  the  estimation  of  the  plaint- 
iff's damages.     The  plaintiff  in  error  contends  that 
the  growing  trees  could  only   be  regarded  as  a   "••■■"•' 
part  of  the  realtv,  and  that  the  measure  of  dam-  ^^^~ 
a^es  was  the  difference  in  the  value  of  the  land, 
with  the  standing  timber,  before  the  fire  and  afterwards. 
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this  rule  conceded  to  be  the  true  measure  of  damages, 
pparent  that  the  plaintiff  in  error,  having  tried  its  case, 
itted  evidence,  and  procured  the  court  to  charge  the 
ipon  a  different  principle,  cannot  now  obtain  a  reversal 
■ror  of  the  court  in  trying  the  case  upon  such  other 
y.  But  I  think  that  the  true  measure  of  damages  must 
Id  to  be  the  amount  of  damage  the  trees  suffered  bv 
1  of  the  fire. 

:  principal  effort,  by  the  plaintiff,  seems  to  have  been 
ablish  the  value  of  the  trees  as  living- timber :  and, 
for  this  purpose  several  witnesses  were  sM-om 
(Ml  as  to  the  value  and  price  of  shade  trees  in  the 
^  town  of  Neligh  if  sold  singly,  or  in  very  small 
quantities.     I  am  not  prepared  to  say  that  this  evi- 

was  entirely  inadmissible.  It  may  be  gathered  from 
stimony  that  some  of  the  trees  killed  were  susceptible 
ng  taken  up,  carried  to  a  distance,  and  transplanted  for 

or  ornamental  trees.  J.  F.  Merritt,  one  of  the  most 
sent  of  the  plaintiff's  witnesses,  having  testified  as  to 
le  of  shade  and  ornamental  trees  in  the  market  of  Ne- 
,nd  having  testified  as  to  his  knowledge  of,  and  famil- 
with,  the  plaintiff's  premises,  and  the  timber  destroved, 
,  in  answer  to  the  question.  "  What  were  the  prices  of 
rees  in  the  year  1887  ?  Answer.  '  I  would  explain  that 
3St  of  those  trees  are  larger  than  those  generally  sold 
;  market,  but  the  smaller  ones  would  be  worth  from  85 
3er  dozen.  A  great  many  of  the  trees  were  large,  and 
lid  be  impracticable  to  set  them  out."  They  would, 
ore,  have  a  value  in  whatever  market  they  might  reach 
tfe  and  growing  condition.  But  it  is  obvious  that  such 
ony,  without  evidence  of  the  cost  ^nd  expense  of  re- 
g  and  transporting  the  trees,  would  be  insufficient  for 
ry  to  fix  their  value  growing  in  the  forest,  and  on  the 

of  the   Elkhorn.     Even   were  this  not  so,  it  is  estab- 

by  evidence  that  a  comparatively  small  and  indefinite 
;r  of  the  trees  accounted  killed  were  susceptible  of  be- 
cen  up,  and  being  transplanted,  or  were  of  the  quality 
rowth   required    for  transplanting,   so   that  the   jury 

still  be  without  accurate  information  for  their  verdict. 
,  while  it  is  in  evidence  that  there  was  some  demand 
ide  and  ornamental  trees  in  that  county,  and  that  such 
jeing  brought  from  a  distance  and  sold  there,  jet  that 
mber  of  trees,  such  as  those  killed  by  the  fires  in  ques- 
uroughout  that  and  the  adjoining  counties,  was  so  great 
orbid  the  possibility  of  the  plaintiff's  finding  a  market 
ese  trees  at  the  retail  prices  testified  to  by  her  wit- 
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It  is  to  be  regretted  that  none  of  them  were  examined,  or 
testified,  with  a  view  of  establishing^  the  damage  to  the  trees 
as  timber  by  the  fire,  nor  with  a  recognition  of  the 
fact  that  any  of  them  possessed  any  value  what-  kiwm««.i» 
ever  after  the  fire  had  gone  through  the  timber.  J"^\°„. 
But  the  jury  were  not  left  entirely  without  evi-  k«r. 
dence  as  to  their  value  for  purposes  to  which  they 
might  be  practically  and  conveniently  applied  either  before 
or  after  being  damaged  by  fire,  James  H,  Smith,  witness  for 
defendant,  testified  that  he  is  a  farmer  and  land  owner,  re- 
sides in  th?  same  county  with  the  plaintiS,  is  familiar  with 
the  land,  timber,  and  trees  in  this  suit,  and  owns  80  acres  of 
similar  land,  covered  with  similar  growth  of  ash,  oak,  cotton- 
wood,  willow,  and  alder.  Had  sold  such  trees  for  posts,  axe 
handles,  crutches,  and  the  like,  and  that  such  were  seldom 
sold  for  fuel,  if  alive ;  that  when  dead  they  were  sold  for 
fire  wood,  and  brought  from  one  to  two  dollars  per  wa^on 
load  ;  that  he  had  not  used  ash  trees  forposts  when  from  lour 
to  five  inches  in  size,  but  that  they  are  so  used  from  three  to 
four  inches  ;  that  dead  ash,  from  two  to  three  inches,  is  some- 
times used  for  stays  between  posts  in  wire  fence ;  that  such 
timber,  for  fire  wood,  is  desired  immediately  after  being 
killed,  and  of  equal  value  after  as  before.  This  witness  testi- 
fied that  some  of  the  ash  trees,  four  inches  through,  might 
make  two  fence  posts,  and  such  had  been  generally  sold  at 
fifteen  cents  each,  but  the  cost  to  cut  and  sell  them,  the  wit- 
ness  could  not  say.  George  H.  McGee,  witness  for  defend- 
ant, testified  that,  for  the  last  five  or  six  vears,  he  had  resided 
within  three  or  four  miles  of  the  plaintiff,  and  is  engaged  in 
farming,  surveying,  and  milling;  that  he  once  owned  the 
plaintiS's  timber  land,  on  which  the  fires  occurred,  and  is  ac- 
quainted with  it,  and  with  the  timber  on  the  Elkhorn 
throughout  Antelope  county ;  that  the  growth  of  timber, 
such  as  that  of  the  plaintiffs,  before  the  fire,  of  ash  trees  aver- 
aging from  one  to  two  inches  thick,  are  worth  from  one  to 
one  and  a  half  cents  each,  and  young  trees,  from  two  to  four 
inches,  are  worth  five  cents  each,  and  willows  two-thirds  of 
that  value,  but  larger  ones  about  the  same  as  ash.  "  Qius- 
tion.  State,  if  you  can,  the  difference  in  value  of  the  trees 
in  this  burned  district  just  before  and  after  the  fire,  classify- 
ing them  as  you  have  stated.  Answer.  The  smaller  sizes. 
from  one  to  two  inches,  would  be  almost  wholly  destroyed 
by  fire.  The  larger  ones  would  be  reduced  in  value  not  qiiite 
one-half.  By  the  larger  size,  I  mean  from  two  to  four  inches. 
If  larger  than  four  inches  the  damage  would  be  less."  M. 
A.  De  Camp,  witness  for  defendant,  resided  in  Antelope 
county  for  17  years,  engaged  in  farming  and  stock-raising. 
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Is  acquainted  with  the  plaintiff's  land  and  timber  damaged 
by  fire.  Owns  a  quarter  section  of  similar  land  adjoinm^ 
plafutiff's.  That  an  ash  stick,  such  as  the  bodj'  of  the  ash 
trees  of  plaintiff's,  before  the  fire,  four  inches  thick,  is  worth 
15  cents;  if  an  inch  less,  10  cents.  That,  for  stove  wood, 
such  trees,  after  the  fire,  would  not  be  much  different  in 
value.  They  could  be  used  for  posts  and  stays,  without  much 
loss  for  those  purposes. 

Considering  the  value  of  this  evidence,  and  estimating  one- 
half  of  the  number  of  trees  accounted  as  damaged  to  be  3 
inches  in  thickness  and  over,  and  so  worth  15  cents. each,  and 
that  one-half  of  their  value  was  destroyed  by  fire,  the  dam- 
age to  that  number  would  be  $684.07.  Estimating  the  other 
half  at  i^  cents,  and  their  destruction  complete,  tne  damage 
would  be  $273.63.  Total  loss  on  18,242  trees  of  all  sizes  is 
$957.;o. 

It  is  not  deemed  necessary  to  set  out  the  instructions  of 
the  court  of  its  own  motion,  or  on  motion  of  the  defendant. 
I  will  be  content  with  remarking  that  a  careful  ex- 
■■■trar  oai.  ^mination  of  the  instructions  to  the  jury  fails  to 
suggest  any  serious  error,  and  that  the  rule  df  damages  set 
out  in  the  ninth  paragraph,  "  that  the  measure  of  damages  is 
the  actual  value  of  such  trees  as  you  find  from  the  evidence 
were  injured  or  destroyed  by  the  fire;  and,  in  making  up 
your  verdict,  you  will  deduct  from  the  value  of  such  whea 
standing  and  alone,  just  previous  to  the  fire,  their  value,  if 
any,  in  a  charred  and  burned  condition,  after  the  fire;  and 
the  remainder  will  be  the  amount  of  damage  which  the  plaint- 
iff is  entitled  to  recover," — is  the  proper  rule,  and  meets  my 
approval.  It  is  here  to  be  remarked  that,  in  the  fourteenth 
paragraph  of  instructions  asked  by 'defendant,  the  court 
again  instructed  the  jury  substantially  as  in  that  of  the  ninth, 
of^  which  the  plaintiff  in  error  complains. 

It  appears  from  the  bill  of  exceptions  that  after  the  closing 
of  the  evidence,  and  the  counsel  on  either  side  had  addressed 
the  jury,  the  counsel  for  the  defendant  asked  the  court  to  in- 
struct the  jury  to  find  for  defendant  on  the  ground  that  the 
plaintiff  had  not  shown  by  the  evidence  that  any  one  of  the 
three  fires  alleged  were  upon  the  land  described  in  the  peti- 
tion. Thereupon,  counsel  for  the  plaintiff  moved  to  reopen 
the  case,  to  which  defendant  objected,  and  counsel  stated  tnat 
he  would  be  unable  to  proceed  with  the  trial  if  the  case  was 
then  opened,  which  objection  was  overruled,  the  case  was 
re-opened,  and  the  plaintiff  allowed  to  re-examine  witnesses 
as  to  the  locality  of  the  railroad,  and  that  of  the  burned 
premises.  To  this  ruling  of  the  court,  assigned  as  error,  we 
see  no  reversible  error  in  the  action  of  the  court ;  but  it  is 
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not  doubtful  that  it  was  within  the  discretion  of  the  court, 
and  tended  to  the  impartial  administration  of  justice,  and  to 
the  economy  of  litigation. 

It  also  appears  from  the  bill  of  exceptions  that,  after  the 
closing  of  the  evidence,  the  plaintifif  moved  to  amend  her  pe- 
tition so  as  to  conform  to  the  proof,  in  showing 
that  the  fire  occurred  on  the  N.  ^  of  section  9,  in-  *■"'"*»« 
stead  of  section  4,  and  that  the  second  and  third  "'  p*"""'- 
fires  occurred  on  section  4,  instead  of  section  9,  in  the  same 
township  and  range,  to  which  the  defendant  objected,  and 
moved  tnat,  in  consideration  that  the  plaintitT  had  been  al- 
lowed to  reopen  her  case,  and  to  introduce  new  and  import- 
ant evidence,  and  also  to  amend  her  petition  to  conform  to 
the  proof,  the  jury  be  discharged  and  the  cause  continued, 
which  motion  of  defendant  was  overruled.  The  plaintiff  also 
moved  for  leave  to  amend  the  first  paragraph  of  her  petition, 
the  first  cause  of  action,  by  insertmg  on  the  margin  of  tlie 
original,  made  so  to  read  the  "  N,  1-2  of  the  N.  1-2  of  Sec. 
No.  9,"  to  which  the  defendant  objected  for  the  reason  that 
the  trial  had  been  closed  on  both  sides,  and  the  arguments 
addressed  to  the  jury  by  each,  which  objection  was  over- 
ruled, and  the  motion  to  amend  the  petition  allowed.  By 
the  same  motion  the  plaintifi  asked  leave  to  amend  the  sec- 
ond paragraph  of  her  petition,  the  second  cause  of  action,  by 
inserting  on  the  margin  of  the  original,  made  su  to  read  the 
"  E.  1-2  of  S.  W.  1-4  of  Sec.  4,"  to  which  defendant  objected 
for  the  reason  that  the  amendment  changes  the  nature  of  the 
cause  of  action,  and  sets  up  a  new  cause  of  action,  after  the 
evidence  is  closed,  and  both  parties  rested,  and  the  defend- 
ant  prevented  from  meeting  any  new  claims  contained  in  the 
plaintiff's  petition,  which  objection  was  overruled,  and  the 
plaintiff's  amendment  was  allowed.  On  the  same  motion  the 
plaintiff  was  allowed  by  the  court  to  amend  the  third  cause 
of  action  by  inserting  on  the  margin  of  her  petition,  so  as  to 
read,  the,  "  S.  E.  1-4  of  the  S.  E.  1-4  of  Sec,  4,"  over  the  de- 
fendant's objections  as  before  stated,  which  several  rulings  of 
the  court  are  assigned  as  errors  to  be  reviewed.  There  is  no 
reversible  error  in  the  court  allowing  these  several  amend- 
ments to  the  plaintifi's  petition  in  the  manner  stated  and  ex- 
cepted  to,  but  the  same  was  within  its  discretion,  as  provided 
by  the  statute. 

The  errors  assigned :  (i)  That  the  verdict  is  contrary  to 
the  evidence,  and  is  not  sustained  ;  (2)  that  it  is  contrarv  to 
law ;  and  (3)  that  it  is  excessive,  appearing  to  have  been 
gfven  under  the  influence  of  passion  and  prejudice, — so  far 
as  they  relate  to  the  amount  of  the  verdict,  are  well  taken. 
As  had  been  shown,  there  was  evidence  before  the  jury  to 
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sustain  a  recovery  for  $957,70,  and  no  more.  For  the  reason 
of  the  excessive  amount  of  the  verdict,  the  judgment  will  be 
reversed,  and  the  cause  remanded  for  further  proceedings, 
unless  the  plaintiS  shall,  within  60  days  from  the  filing  ol  this 
opinion,  enter  a  remittitur  in  this  court,  as  of  the  date  of  the 
original  judgment  herein,  for  the  sum  of  $1,793.60;  but,  upon 
the  entry  of  such  remittitur  within  the  time  limited,  the 
judgment  is  affirmed.  Judgment  accordingly.  The  other 
judges  concur. 

Fire* — Measura  of  Damag«tto  Crop*  and  TrMt.— See  Fort  WorLh  &  N. 
O.  R.  Co.  V.  Wallace  (Tex.),  40  Am.  &  Eng.  R.  Cas.  248,  note.  252. 

Banna — Ownar  of'Timber  Culture"  Claim — Meaiure  of  Dama^MS. — One 
who  enters  land  under  the  act  of  congress  known  as  the  "  Timber  Culture 
Act,"  and  who  has  complied  with  its  conditions,  is  during  the  term  required 
to  perfect  his  right  to  a  patent,  the  owner  of  hay  made  from  the  grass 
which  he  cuts  on  the  land.  He  may  recover  from  a  wrongdoer  who  de- 
stroys trees  standing  on  the  lands  their  value  as  standing  trees;  that  is. 
the  value  they  add  to  the  value  of  the  land.  To  prove  such  value,  it  is 
proper  to  prove  the  value  of  the  land  with  the  trees  standing  on  it,  and 
Its  value  with  the  trees  destroyed.  The  fact  that,  after  the  destruction  of 
the  trees,  he  surrendered  his  claim,  does  not  affect  his  right  to  recover.  Gar- 
ner V.  Chicago.  St.  P.  M.  &  O.  R.  Co.  Minn.  Sup.  Ct..  June  3.  1890.  GiL- 
FiLLAN,  C.  y.  said:  "  May  22,  1876,  the  plaintiff  entered  at  the  proper  land 
office  80  acres  of  land,  under  the  act  of  congress  of  March  13,  1874,  enti- 
tled '■  An  act  to  amend  an  act  to  encourage  the  growth  of  timber  on  west- 
ern prairies,"  and  up  to  the  time  of  the  injury  complained  of  had  held  said 
entry,  and  complied  with  the  provisions  of  tne  act.  The  injury  consisted 
in  setting  fire  to  and  destroying  trees  planted  by  plaintifl  under  his  entry, 
and  standing  on,  and  hay  which  he  had  cut  Irom,  the  So  acres,  and  re- 
maining on  it.  The  defendant  contends  that,  as  the  title  to  the  land  was 
in  the  United  States,  it  was  the  owner  of  the  trees,  and  of  the  grass  from 
which  the  hay  was  made,  and  therefore  the  plaintiff  cannot  recover  for  in- 
jury to  them.  Plaintiff  was  not  in  wrongful  possession  of  the  land,  as  was 
the  case  in  Lindsay?'.  Winona*  St.  P.  R.  Co.,  29  Minn.  411,7  Am.  &  Eng. 
R.  Cas.  488.  By  his  entry  and  compliance  with  the  terms  of  the  act  he 
had  acquired  vested  rights,  even  as  against  the  United  States.  We  held 
that  in  Red  Riv.  &  L,  R.  Co.  v.  Sture,  32  Minn.  95,  in  respect  to  one  enter- 
ing lands  under  the  homestead  acts  of  congress.  The  rights  under  the 
homestead  acts,  though  differently  acquired,  are  no  greater  than  those  un- 
der the  timber  culture  act.  Under  the  latter  act,  the  party  entering  has 
the  right  to  occupy  and  cultivate  the  land,  and  owns  the  annual  crops 
which  he  harvests,  whether  of  grass  not  sown  by  him  or  of  grains.  As 
against  the  United  States,  he  may  not  have  a  right  to  cut  the  trees  for  re- 
moval and  sale,  or  for  any  purpose  than  the  proper  cultivation  of  the 
land.  His  rights  are  analt^ous  to  those  of  one  m  under  a  contrart  to  pur- 
chase, in  which  case  the  vendor  might  ordinarily,  unless  the  contract  pro- 
vided otherwise,  prevent  the  commission  of  waste.  But,  as  against  third 
persons,  he  is  the  owner.  It  is  true  the  party  entering  the  land  may  for- 
feit his  rights  to  the  United  Slates  by  failure  to  peilorm,  until  the  end 
of  the  eight  years,  the  requirements  of  the  act.  But  certainly,  until  such 
forfeiture,  he  has  a  right  of  redress  for  any  injury  to  his  property  in  the 
land.  For  destruction  of  the  hay,  ol  course,  the  measure  of  dam^es  was 
its  value.  And  we  see  no  other  practicable  measure  of  damages  for  de- 
struction of  the  trees  than  their  value  as  standing  trees ;  that  is  the  \-alue 
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thwr  added  to  the  land.    One  way  of  getting  at  that  was  to  a 

dinerence  in  the  value  of  the  land  with  the  trees  stajidlng  upon  it  and  ii 
value  with  them  destroyed.  It  was  competent,  therefore,  for  the  court  to 
admit  [iroof  of  the  vaiue  of  the  land  just  before  the  trees  were  destroyed, 
and  of  its  value  just  after. 

"  Defendant  further  contends  that  plaintiff  cannot  recover  because,  some 
time  after  the  injury  complained  of,  he  surrendered  to  the  United  Stales 
all  his  right,  title,  and  interest  in  the  land.  We  cannotsee  how  that  could 
Jiflect  his  right  of  action  already  accrued." 


Marine  Insurance  Co. 


St.  Louis,  Iron  Mountain  &  Southern  R.  Co. 

(UniUd  States  Circuit  Court,  E.  D.,  Arkansas,  February  JO,  iSgo^ 

Insuranca — Subrogation  of  Insurer— InsiirBd  as  Partf  to  Action. — An  ac- 
tion brought  by  an  insurer  against  a  wrongdoer  who  has  caused  the  loss 
to  the  insured,  is  founded  not  upon  assignment,  but  upon  the  doctrine  of 
subn^ation,  and  the  insured  need  not  be  joined  as  a  pany  plaintiff  under 
the  provisions  of  Mansf.  Ark.  Dig.,  \  4934,  that  "where  the  assignment  of 
a  thine  in  action  is  not  authorized  by  statute,  the  assignor  must  be  a  party 
as  plaintiff  or  defendant." 

Same— Partl««  Plaintiff— Real  Partj  in  Intsrort.— The  insurer  of  goods 
which  have  been  destroyed  by  the  wrongful  act  of  another  may,  as  the  real 
pany  in  interest,  maintain  an  action  in  nis  own  name  against  the  wrong- 
doer under  the  provision  of  Mansf.  Aric.  Dig.,  %  4933.  that  "  every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest." 

Straet — Power  of  City  to  Lease  for  Storing  Cotton. — Although  a  street  by 
reason  of  its  declivity  and  of  the  fact  that  it  terminates  upon  a  river,  is 
used  only  1^  foot  travellers,  the  city  council  cannot  lease  the  same  to  a 
railroad  company  for  the  purpose  of  storing  cotton  thereon,  such  a  lease 
being  a.  perversion  of  the  public  use  to  which  Ihe  lands  are  devoted. 

Same — Storing  Cotton  on— Danger  of  Fire— Nulsanea.— A  railroad  com- 
pany which  places  large  quantities  of  cotton  on  a  public  street  in  a  city,  in 
such  a  manner  as  to  obstruct  the  street  and  to  exgiose  surrounding  prop- 
erty to  the  danger  of  destruction  by  fire,  is  guilty  of  creating  a  nuisance 
although  the  street  Is  used  solely  by  travellers  on  foot,  and  a  passage  is 
left  for  their  use. 

Sama^ — Liability  of  Company  for  Destruction  ofCotton  by  Fire.— A  railroad 
company  made  a  contract  with  a  compressing  company  by  which  it  agreed 
to  remove  cotton  from  the  warehouse  of  the  compressing  company,  where 
it  was  received,  to  the  mill.  It  was  its  custom  to  accept  the  warehouse 
receipts  of  the  compressing  company  and  issue  bills  of  lading  thereon, 
reserving  the  right  to  have  the  cotton  compressed.  The  railroad  company 
n^lected  to  remove  the  cotton  from  the  warehouse,  in  consequence  of 
which  it  was  stored  in  a  public  street.  Held,  in  an  action  for  the  destruc- 
tion of  the  cotton,  that  it  was  liable  in  damages  for  the  nuisance  resulting 
from  the  accumulation  of  the  cotton  in  the  street,  because  it  assisted  in 
the  creation  or  continuance  thereof,  and  also  because  as  a  common  carrier, 
it  permitted  the  accumulation  of  dangerous  material  which  it  was  bound 
to  transport  without  delay. 
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Same — Contributory  Ntgligenc*  of  Own«r«  of  Cotton, — /fM,  also,  that 
persons  delivering  the  cotton  at  the  warehouse  after  it  had  been  filled,  were 
not  guilty  of  contributory  negligence  defeating  a  recovery  against  the 
railroad  company. 

Same — Oalay  in  Transportation — Justification — Pr«n  of  Buiineu. — Delay 
in  transportation  resulting  in  the  destruction  of  freight  by  (ire  in  conse- 
quence of  its  accumulation  and  storage  in  such  a  manner  as  to  create  a 
nuisance,  cannot  be  justified  by  a  railroad  company  which  has  issued  bills 
of  lading  for  the  Roods,  on  the  ground  of  an  unexpected  press  of  business- 
Foreign  I n(u ranee  Companies — Doing  Butineu  within  State. — Where  con- 
tracts of  insurance  were  made  in  another  state  and  policies  were  i&sued 
there  upon  goods  in  Arkansas,  the  insurance  company  cannot  be  consid- 
ered as  carrying  on  business  in  Arkansas  within  the  meaning  of  a  statute 
requiring  it  to  file  a  certilicale  designating  the  agent  upon  whom  ser- 
vice of  process  may  be  made  before  it  '■shall  carry  on   business"   in    the 

Same—Service  of  Procoee— Repeal  of  Statute.— The  Arkansas  Act  of  i  SSj 
which  requires  foreign  corporations  to  file  a  certificate  designating  the 
agent  upon  whom  process  may  be  served  before  doing  business  in  the 
state,  docs  not  repeal  the  statute  of  1873,  which  provides  that  no  foreign 
insurance  company  shall  do  business  in  the  state  without  first  filing  n-ith 
the  auditor  a  stipulation  agreeing  that  process  may  be  served  on  the  au~ 
ditor  or  an  agent  to  be  designated  by  the  company. 

Action  at  law  for  damages. 

This  suit  was  brought  to  recover  the  value  of  certain  cot- 
ton destroyed  by  fire  in  the  city  of  Little  Rock  on  the  14th 
day  of  November,  1887.  The  plaintiff,  Marine  Insurance 
Company,  a  corporation  created  by  the  laws  of  Great  Brit- 
ain, brought  the  suit  against  the  defendant,  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company,  a  corporation 
created  by  the  laws  of  this  state,  and  alleged  that  prior  to  the 
20th  day  of  September,  1887,  the  Union  Compress  Companv 
was  engaged  in  compressing  cotton  bales  for  transportation  : 
that  its  compress  was  located  in  Argenta,  immediately  oppo- 
site Little  Rock,  on  the  north  side  ofthe  Arkansas  river  ;  that 
the  defendant  was  a  common  carrier,  owning  and  operating- 
a  railway  that  formed  a  connection  between  certain  sheds  of 
the  compress  company,  situated  at  the  intersection  of  Main 
and  Water  streets,  in  Little  Rock,  and  its  compress,  in  Ar- 
genta ;  that  prior  to  that  time  thedefendant  had  agreed  with 
the  compress  company  that  it  would  transport  the  cotton  in 
bales  that  might  be  received  at  said  sheds  in  Little  Rock, 
across  the  river,  to  the  compress,  for  compression  ;  that,  for 
the  purpose  of  realizing  and  increasing  the  compensation 
thus  agreed  upon,  the  defendants  made  said  sheds  a  receiv- 
ing station  for  all  cotton,  in  common  or  uncompressed  bales, 
that  might  be  delivered  there,  giving  bills  of  lading  for  all 
cotton  deposited  there,  upon  application  of  consignors,  to 
any  point  m  the  United  States  or  Europe,  to  which  it  might 
be  consigned,  reserving  in  the  bills  of  lading  the  right    to- 
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have  the  cotton  compressed  ;  that  while  this  contract  was  in 
(orce  R.  E.  Douglas  &  Co.  and  the  Howell  Cotton  Company 
placed  certain  bales  of  cotton  in  said  sheds,  for  future  com- 
pression and  shipment,  and  took  out  policies  of  insurance 
against  loss  or  damage  by  fire  on  the  same  from  the  plaintiff ; 
that  the  defendant  did  not  remove  the  cotton  that  was  re- 
ceived at  the  sheds  from  time  to  time,  but  suffered  it  to  accu- 
mulate until  the  sheds  became  full,  and  the  cotton  was  piled 
outside,  clear  across  Main  street,  leaving  only  a  ilarrow  pas- 
sageway for  footmen,  with  bales  of  cotton  on  either  side,  thus 
creating  a  public  nuisance  in  the  street ;  that  defendant  neg- 
lected and  refused  to  remove  the  cotton  thus  accumulated 
until  the  14th  day  of  November,  when  the  pile  of  cotton  in 
the  street  caught  fire,  from  accident  or  otherwise,  and  ex- 
tended thence  to  the  sheds,  which  were  burned,  together 
with  the  insured  cotton  above  named  ;  that  the  insurance 
covered  the  full  value  of  the  cotton,  which  had  been  paid  by 
the  plaintiff  to  the  insured.  The  defendant  demurred  to  the 
complaint  because  the  insured,  Douglas&  Co.,  and  the  Howell 
Cotton  Company,  were  not  made  parties. 

U.  M.  &■  G.  B.  Rose,  £.   W.  Kimball,  and  Sanders  &  Waikins, 
for  plaintiff. 
Jokn  M.  Moore  and  Dodge  &  Johnson,  for  defendant. 

Caldwell,  J. — Our  statute  requires  that  "  every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest." 
Mansf.  Dig.  §  4933.  It  also  provides  that,  "  where 
the  assignment  of  a  thing  in  action  is  not  author-  J|^"  *' 
ized  by  statute,  the  assignor  must  be  a  party,  as  Aad^BMat. 
plaintiff  or  defendant."  Section  4934.  The  latter 
section  has  no  application  to  the  present  case.  The  com- 
plaint does  not  allege  any  assignment.  The  right  of  the  in- 
surance' company  that  has  paid  a  loss  to  recover  of  the  wrong- 
doer, after  payment  of  the  loss,  does  not  depend  upon  con- 
tract, agreement,  stipulation  or  privity.  Sheld.  Subr.  §  i. 
The  right  of  subrogation  is  sometimes  spoken  of  as  an  "equi- 
table assignment,"  but  that  is  only  a  convenient  figure  of 
speech.  From  the  time  of  the  insurance  the  insurer  has  a 
[>ecuniary  interest  in  the  thing  insured,  and  he  becomes  en- 
titled to  a  legal  remedy  whenever  he  suSers  a  loss  by  reason 
of  that  interest,  and  it  appears  that  the  loss  has  been  occa- 
sioned by  the  wrongful  act  of  another.  Of  course,  he  has  no 
right  of  action  untilhe  has  paid  the  loss  to  the  insured,  be- 
cause until  that  time  he  has  suffered  no  damage.  In  Deshler 
V.  Dodge,  16  How,  (U.  S.),  623,  the  plaintiff  brought  replevin 
for  bills  that  had  been  assigned  to  him,  and  it  was  held  that 
he  was  not  suing  in  the  character  of  assignee.  So  it  has 
43  A.  &  E.  R.  Cas.— 6. 
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been  held  that,  when  a  note  is  made  payable  to  bearer,  a 
transferee  thereof  does  not  hold  by  assignment,  and  that  an 
executor  holding  under  a  will  of  his  testator  does  not  hold 
as  assignee.  Bushnell  v.  Kennedy,  9  Wall.  (U.  S.Y  387,  and 
cases  cited.  In  Liverpool  &  G.  W.  Steam  Co,  v.  Phcenix  Ins- 
Cc,  129  U.  S.462,  the  court  say:  "  From  the  very  nature  of 
the  contract  of  insurance,  as  a  contract  of  indemnity,  the 
insurer,  upon  paying  to  the  assured  the  amount  of  a  loss, 
total  or  partial,  of  the  goods  insured,  becomes,  without  any 
formal  assignment,  or  any  express  stipulation  to  that  effect 
in  the  policy,  subrogated  in  a  corresponding  amount  to  the 
assured's  rights  of  action  against  the  carrier,  or  other  person 
responsible  for  the  loss,  and  in  a  court  of  admiralty  may 
assert  in  his  own  name  that  right  of  the  shipper," 

In  respect  of  parties  plaintifCthe  first  section  of  our  Civil 
Code  above  cited  renders  our  practice  similar  to  that  pre- 
vailing in  the  admiralty  courts.  It  has  been  held 
•■«"  ftir."*  ""'J^'"  '*s  provisions  that  the  holder  of  a  promis- 
tiMritimtw:  sory  note  payable  to  order  might  sue  on  it  with- 
out joining  the  pay^e,  though  the  latter  had  never 
indorsed  it."  Heartman  z'.  Franks,  36  Ark.  504.  And  it  is 
held  that,  under  the  reformed  codes  of  procedure,  the  action 
of  the  insurance  company,  in  cases  of  this  sort,  may  be 
brought  in  the  name  of  the  insurer.  Sheld.  Subr.  §  230; 
Swarthout  ?',  Chicago  &  N.  W.  R.  Co.,  49  Wis.  625,  i  Am.  & 
Eng.  R.  Cas.  625  ;  Connecticut  F.  Ins.  Co.  v.  Erie  R.  Co.,  73 
N.Y.  405.  .Where  the  value  of  the  property  destroyed  ex- 
ceeds the  insurance  money  paid,  then  the  suit  must  be  brought 
in  the  name  of  the  insured,  (^tna  Ins.  Co.  v.  Hannibal  &St. 
J.  R.  Co.,  3  Dill.  C.  Ct.,  I  ;)  though  doubtless,  under  our 
system  of  practice,  the  insurer  might  be  joined  where  the 
joinder  would  not  oust  the  jurisdiction  of  the  court,  (Cran- 
dall  i>.  Goodrich  Transportation  Co.,  16  Fed.  Rep.  75).  But, 
as  it  is  alleged  in  the  complaint  in  this  cause  that  the  plaintiff 
has  paid  the  insured  the  full  value  of  the  property  destroyed, 
it  is  plain  that  the  latter  have  no  interest  in  the  present  con- 
troversy, and  hence  that  they  are  not  necessary  parties. 

That  the  plaintiff  is  suing  in  his  own  right,  and  not  as  as- 
signee of  the  insured,  although  its  title  may  be  in  some  sense 
derivative  through  them,  is  a  proposition  that  is  made  equally 
obvious  by  the  decision  in  Memphis  &  L.  R.  R.  Co.  v,  Dow, 
120  U,  S.  287.  In  that  case  Dow  and  others,  acting  as  trus- 
tees  under  a  mortgage,  had  expended  money  in  taking  up  a 
prior  mortgage,  given  to  secure  a  debt  beanng  the  conven- 
tional rate  of  interest  of  10  per  cent,  per  annum,  the  legal 
rate  being  6  per  cent,  per  annum.  The  trustees  brought  suit, 
claiming  that  they  were  entitled   to  enforce  the  prior  mort- 
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gage,  and  that,  standing  in  the  shoes  of  the  mortgagee,  they 
should  be  allowed  interest  on  the  debt  secured  by  the  mort- 
gage at  the  conventional  rate  ;  but  the  court  refused  to  en- 
tertain  this  view,  and  held  that  after  p;iyment  the  trustees 
could  claim  no  more  than  6  per  centum  per  annum.  The  court 
said ;  "  The  right  of  subrogation  is  not  founded  on  contract. 
It  is  a  creature  of  equitj-,  is  enforced  solely  for  the  purpose 
of  accomplishing  the  ends  of  substantial  justice,  and  is  inde- 
pendent of  any  contractual  relations  between  the  parties." 
And  \a  Johnson  v.  Barrett,  117  Ind.  551,  the  court  say:  "Sub- 
rogation is  the  substitution  of  another  person  in  place  of  a 
creditor,  so  that  the  person  substituted  will  succeed  to  all 
the  rights  of  the  creditor,  having  reference  to  the  debt  due 
him.  It  is  independent  of  any  merely  contractual  relations 
between  the  parties  to  be  affected  by  it,  and  broad  enough 
to  include  every  instance  in  which  one  party  is  required  to 
pay  a  debt  for  which  another  is  primarily  answerable."  The 
demurrer  was  overruled. 

The  defendant  then  filed  an  answer,  admitting  the  contract 
between  it  and  the  Union  Compress  Company  ;  but  it  denied 
that  it  had  made  the  cotton  sheds  in  Little  Rock  a  receiving 
station  for  the  shipment  of  cotton  ;  asserted  that  the  cotton 
in  the  sheds  was  solely  in  the  possession  and  under  the  con- 
trol of  the  compress  company  ;  denied  that  it  ever  induced 
shippers  to  deliver  cotton  at  the  sheds,  or  that  it  ever  per- 
mitted cotton  unreasonably  to  accumulate  at  that  place  ; 
denied  that  it  had  participated  in  the  creation  of  a  public 
nuisance  in  the  street ;  denied  all  carelessness ;  and  asserted 
that  the  insured  were  stockholders  and  officers  of  the  com- 
press company,  and  that  by  storing  the  cotton  in  the  sheds 
they  had  contributed  to  the  loss  thereof.  The  defendant 
pleaded  further  that  the  plaintiff  was  a  foreign  corporation, 
doing  business  in  the  state  of  Arkansas,  and  that  at  the  time 
of  the  issue  of  the  policies  it  had  never  complied  with  the 
requirements  of  a  statute  of  that  state  mentioned  in  the  opin- 
ion of  the  court. 

The  cause  was  tried  before  a  jury,  when  the  following  facts 
appeared  in  evidence :  The  cotton  sheds  referred  to  were 
located  on  the  corner  of   Main  and  Water  streets,  j, 

in  Little  Rock,  two  streets  that  cross  each  other 
at  right  angles;  the  latter  street  running  parallel  with  the 
Arkansas  nver,  which  was  near  by.  At  that  point  Main 
street  approaches  the  river  by  a  steep  descent,  and  is  there- 
fore rarely  used,  except  by  footmen,  by  whom  it  was  much 
used,  mainly  in  going  across  Water  street  to  a  clubhouse 
built  near  tne  river,  and  for  the  purpose  of  crossing  the  river 
on  several  skiff  ferries  that  landed  at  the  foot  of  Main  street. 
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On  Water  street  the  defendant  operated  its  railroad,  which 
had  a  switch  made  for  the  purpose  of  receiving  cotton  from 
a  platform  built  in  front  of  the  cotton  sheds  by  the  compress 
company.  By  the  terms  of  the  agreement  between  the  com- 
press company  and  the  defendant,  made  early  in  September, 
1887,  the  defendant  was  to  take  cotton  in  common  bales  de- 
livered at  the  sheds  to  Argenta  for  compression,  for  the  price 
of  two  dollars  a  car ;  and,  as  common  carriers  preferred  to 
have  the  cotton  compressed  for  the  convenience  of  transpor- 
tation, it  was  agreed  that  the  compress  company  should  load 
the  cotton  on  cars  to  be  provided  by  the  defendant  in  Little 
Roc)c,  whence  it  was  to  oe  carried  to  the  compress  in  Ar- 
genUi,  and  there  compressed  by  it,  and  reloaded  on  cars  (or 
further  shipment  to  any  point  to  which  it  might  be  consigned : 
the  compress  company  msuring  the  cotton  from  loss  by  lire 
while  it  might  be  lying  at  the  sheds,  and  subsequently,  until 
reloaded  on  the  cars  alter  compression,  for  the  benefit  of  the 
defendant,  all  for  the  price  of  13  cents  for  each  hundred 
pounds  of  cotton.  The  Memphis  &  Little  Rock  Railroad 
Company  also  had  a  like  arrangement  with  the  compress 
company,  but  it  had  no  access  to  the  sheds  in  Little  Rock, 
and  could  only  get  the  cotton  to  be  shipped  by  its  line  by  a 
side  track  running  by  the  compress  building,  in  Argtrita. 
The  custom  of  doing  this  business  was  of  some  years'  stand- 
ing, and  had  its  origin  in  a  like  agreement  between  the  Little 
Rock  Oil  &  Compress  Company  and  the  defendant.  The 
Union  Compress  Company  was  organized  in  June,  1887,  and 
succeeded  to  the  property  and  business  of  the  former  com- 
pany ;  and  at  the  beginning  of  the  cotton  season  of  that  year 
it  renewed  and  continued  the  agreement  that  previously  had 
been  acted  upon.  The  customary  manner  of  doing  the  bus- 
iness was  as  follows :  Any  shipper  in  Little  Rock,  having 
cotton  to  ship  to  any  point  in  tne  United  States  or  Europe, 
would  take  it  to  the  cotton  sheds,  and  thereupon  the  com- 
press company  would  give  him  a  receipt  for  the  same,  in  the 
form  of  a  printed  warehouse  receipt.  This  the  shipper  would 
take  to  the  office  of  the  defendant,  or  to  that  of  the  Mem- 
phis &  Little  Rock  Railroad  Company,  which  would  take  up 
the  receipt,  and  would  give  to  him  a  bill  of  lading  for  the 
transportation  of  the  cotton  to  its  final  destination  in  Europe 
or  America,  reserving  in  the  bill  of  lading  the  right  to  com- 
press the  cotton  so  received.  Upon  this  the  railroad  com- 
pany notified  the  shipment  to  the  compress  company,  which 
at  once  insured  the  cotton  for  the  benefit  of  the  railway  com- 
pany, as  above  stated. 

It  appeared  that  very  large  quantities  of  cotton  were  thus 
received  by  the  compress  company  during  the  three  months 
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immediately  preceding  the  fire.  The  evidence  showed  that 
the  defendants  had  not  furnished  cars  to  remove  the  cotton 
thus  deposited  ;  that  the  place  where  it  was  deposited  was 
near  the  business  centre  of  the  city  ;  that  the  compress  com- 
pany exercised  control  over  its  sheds  and  grounds  in  Little 
Rock;  but  that  at  the  compress  in  Argenta  there  was  a  ship- 
ping clerk,  whose  salary  was  paid  by  the  compress  company 
anathe  defendant  jointly.  At  the  time  of  the  fire  the  cotton 
had  accumulated  at  the  sheds  until  there  were  from  3,600  to 
4,000  bales  at  that  place.  The  sheds  had  been  filled  to  over- 
flowing,  until  a  lower  story  on  Water  street,  not  intended  for 
the  storage  of  cotton,  had  been  filled,  after  which  cotton  was 
placed  outside,  on  the  platform  utilized  in  loading  it  on  cars, 
and  then  it  had  been  piled  across  Main  street,  which  was 
shown  to  be  a  public  street,  leaving  only  a  narrow  way  for 
footmen  to  pass,  as  above  stated.  At  the  time  of  the  fire 
there  were  thus  deposited  1463  bales  of  cotton  for  which 
bills  of  lading  had  been  given  by  the  defendant,  and  l,2ll 
bales  for  which  the  Memphis  &  Little  Rock  Railroad  Com- 
pany had  given  bills  of  lading.  The  rest  of  the  cotton,  in- 
eluding  that  to  which  this  suit  directly  relates,  was  unbilled. 
There  was  evidence  to  show  that  it  was  the  custom  of  ship- 
pers to  deposit  cotton  of  a  grade  required  until  the  proper 
number  of  bales  of  that  grade  could  be  gathered  together, 
when  it  would  be  shipped  under  one  bill  of  lading.  Further, 
that  the  cotton  of  Douglas  &  Co.  and  the  Howell  Cotton 
Company  was  thus  deposited  waiting  an  opportunity  to  make 
corresponding  additions  preparatory  to  .shipment.  It  also 
appeared  that,  owing  to  the  block  of  cotton  at  the  sheds  in 
Octoberand  November,  the  compress  company  had  objected 
to  the  depositing  of  cotton  at  the  sheds,  unless  for  the  pur- 
pose of  immediate  shipment;  but  that  it  had  never  actually 
refused  to  receive  any  cotton  brought  to  its  sheds,  and  that 
defendant  had  continued  to  give  bills  of  lading  for  all  cotton 
which  was  offered  for  shipment,  down  to  and  including  the 
day  of  the  fire.  It  also  appeared  that  Douglas  &  Co.  and 
ihe  Howell  Cotton  Company  were  fully  aware  of  all  the  facts 
above  stated  at  the  time  the  insurance  was  taken,  and  one  or 
more  members  of  each  firm  owned  stock  in  the  compress 
company ;  and  that  the  cotton  insured  by  them  would  have 
been  included  in  bills  of  lading  within  a  day  or  two,  if  the 
fire  had  not  occurred.  Of  all  the  cotton  shipped  from  Little 
Rock  during  the  cotton  season  of  1887,  being  about  35,000 
bales  previous  to  the  fire,  only  about  50  bales,  as  it  appeared, 
had  been  shipped  from  any  other  point  save  the  cotton  sheds 
of  rhe  compress  company,  and  some  500  to  1,000  bales  that 
had  been  hauled  to  the  depot  of  the  Memphis  &  Little  Rock 
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Railroad  Company  in  Little  Rock,  on  acconut  of  the  block 
of  cottoQ  at  the  sheds  at  the  footot  Main  street.  At  the  time 
of  the  fire  the  accumulation  of  cotton  at  the  sheds  had  been 
going  on  for  five  or  six  weeks,  and  some  of  the  cotton  that 
was  burned  had  been  entered  on  bills  of  lading  as  much  as 
five  weeks  before  the  fire.  It  was  shown  that  at  that  time- 
the  weather  was  unusually  dry  ;  that,  while  other  persons 
having  cotton  near  the  railwaj'  sprinkled  it  after  the  passage 
of  each  train,  nothing  was  done  to  protect  the  cotton  in  and 
near  the  sheds  at  the  foot  of  Main  street,  except  that  a  watch- 
man was  kept  to  look  after  it.  Persons  smoking  pipes,  cigars, 
and  cigarettes  passed  at  will  along  the  passage  on  Main  street, 
between  the  cotton  bales,  and  the  cotton  had  been  previously 
fired  more  than  once  by  accident,  and  the  fire  haa  been  put 
out.  It  was  shown  that  the  officers  of  the  compress  com- 
pany, during  the  time  that  the  cotton  was  there  accumulat- 
ing, made  repeated  demands  on  the  defendant  for  cars, to  re- 
move the  cotton,  but  that  none  were  furnished. 

The  defendant  introduced  testimony  to  prove  that  during 
the  autumn  of  1887  there  was  a  large  and  unexpected  increase 
of  freight  for  its  road,  growing  out  of  an  unexpected  increase 
in  the  manufacture  of  lumber  and  the  early  maturing  of  the 
cotton  crop,  so  that  it  was  impossible  to  procure  cars  to  meet 
the  demand  thus  made;  but  the  car  service  agent  of  the  de- 
fendant, being  one  of  its  witnesses,  testified  that,  in  1 887  there 
were  plenty  of  cars  at  Little  Rock  to  have  removed  the  cotton, 
and  that  he  did  not  know  why  it  was  not  removed.  Thede- 
fendant  offered  to  prove  that  the  city  coi^ncii  of  Little  Rock 
had  leased  the  ground  in  Main  street,  at  the  foot  thereof,  to 
the  Little  Rock  Oil  &  Compress  Company  for  the  storage  of 
cotton,  and  that  it  had  succeeded  to  its  rights.  This  was  ob- 
jected to,  because  the  council  had  no  right  to  lease  a  public 
street  for  private  uses,  and  because  the  lease  provided  that 
it  should  not  be  assigned  without  the  council's  consent,  which 
was  not  shown.  The  plaintiff  read  an  ordinance  of  the  city 
forbidding,  under  a  penalty,  the  storage  of  goods  or  com- 
modities on  the  streets,  and  a  proclamation  of  the  maj'or  of 
the  city  issued  in  September  of  1887,  calling  attention  to  the 
illegality  and  danger  of  storing  cotton  in  the  streets.  The 
evidence  also  showed  that  the  bales  of  cotton  in  the  street 
had  been,  for  the  most  part,  if  not  all,  cut  open  for  the  pur- 
pose of  sampling'  them,  and  that  holes  were  thus  left  in  the 
bales  where  the  cotton  was  exposed ;  also  that  the  baling 
covering  the  bales  was  made  of  cloth  of  a  very  inflammable 
character.  The  fire  originated  in  or  near  the  narrow  pas- 
sage between  the  bales  on  Main  street,  and  was  kindled  by 
a  match  in  the  hands  of  a  boy,  who  was  passing,  and  who  was 
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smoking  a  cigarette.  The  fire  destroyed  all  the  property 
above  mentioned,  and  much  other  valuable  property,  real 
and  personal 

As  the  questions  involved  in  this  case  have  been  extensively 
discussed,  and  the  case  itself  presents  some  novel  features,  I 
think  it  proper  to  state  my  conclusions  of  law  upon  the  evi- 
dence  adduced.  As  to  the  more  material  questions  of  fact, 
there  is  hardly  a  conflict  in  the  testimony. 

I  have  bad  no  difliculty  in  Excluding  the  lease  from  the 
city  council.  To  say  nothing  about  the,  clause  against 
assignment  of  the  lease,  it  was  plainly  ultra  vires,  twintt 

and  void.  The  streets  of  the  city  do  not  belong  to  tarrt«M**f 
the  council,  but  to  the  public, — and  by  that  I  mean  cmiob. 
the  public  at  large,  and  not  merely  the  inhabitants 
of  the  city, — ana  to  their  use  they  are  forever  dedicated. 
The  city  charter  makes  it  the  duty  of  the  city  council  to  keep 
them  open  and  free  from  nuisance.  It  provides  that "  the  city 
council  shall  have  the  care,  supervision,  and  control  o(  all  the 
public  highways,  bridges,  streets,  alleys,  public  squares,  and 
commons  withm  the  city  ;  and  shall  cause  the  same  to  be  kept 
open  and  in  repair,  and  tree  from  nuisance."  See  Mansf.  Dig. 
737.  The  only  legal  effect  of  the  lease,  it  would  seem,  is  to 
render  the  city  liable  for  the  damages  resulting  from  such  a  • 
licensed  nuisance.  Cleveland  v.  King,  132  U.  a.  295,  28  Am. 
&  Eng.  Corp.  Cas.  174.  It  makes  no  difference  that,  owing  to 
the  declivity  at  the  foot  of  Main  street,  the  street  at  that 
point  was  not  commonly  frequented  by  vehicles.  The  re- 
quirements of  the  public  as  to  property  set  aside  for  its  per- 
petual use  was  not  a  matter  to  be  passed  on  by  the  council, 
and  it  is  plain  that,  by  the  establishment  of  a  ferry  or  the 
building  of  a  bridge  at  that  point,  it  might  at  any  time  be- 
come one  of  the  most  frequented  of  all  the  thoroughfares  of 
the  city,  the  expansion  and  amelioration  of  which  cannot  be 
hindered  by  leases  of  the  streets  by  the  city  council.  The 
law  is  well  settled,  as  it  ought  to  be,  that  ail'such  leases  are 
void.  2  Dill.  Mun,  Corp.  §  660 ;  McDonald  v.  Mayor,  etc.,  of 
Newark,  42  N.  J.  Eq.  136,  16  Am.  &  Eng.  Corp.  Cas.  564;  Har- 
risburg's  Appeal  (Pa.),  19  Am.  &  Eng.  Corp.  Cas.  603  ;  Terre 
Haute  Gas.  Co.  v.  Teel,  20  Ind.  131. 

The  Union  Compress  Company  and  the  defendant  had  the 
same  right  to  use  Main  street  that  others  had;  no  greater, 
and  no  less.     Cotton  or  commodities  of  any  kind 
may  be  lawfully  placed  in  the  street  for  immediate    ,f  .t™'-" 
transportation,  but  no  one  can  have  the  right  to     sakiuo. 
appropriate  any  part  of  a  street  to  a  private  use. 
The  city  ordinance  that  was  read  only  gives  emphasis  to  what 
was  the  law  before  it  was  passed,  and  what  would  remain  the 
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law  if  it  were  repealed.  The  storage  of  goods  or  impediments 
of  any  kind  on  the  street  for  an  unreasonable  time  is  an  act 
that  constitutes  a  nuisance.  Patterson  v.  Detroit,  L.  &  N.  R. 
Co.  56  Mich.  172,  19  Am.  &.  Eng-.  R.  Cas.  415;  Henry  i/, 
Dennis,  93  Ind.  452,  47  Am.  Rep.  378  ;  Maddox  v.  Cunnmg- 
ham,  68  Ga.  431  ;  Turner  v.  Holtzman,  54  Md.  14S ;  Wendell 
V.  Mayor,  etc.,  of  Troy,  39  Barb.  (N.  Y.),  336 ;  Callanan  v.  Gil- 
man,  107  N.  Y.  360,  23  Am.  &  Eng,  Corp,  Cas.  59.  And  one 
who  thus  encroaches  on  a  street  for  an  unreasonable  length 
of  time  is  guilty  of  creating  and  maintaining  a  nuisance, 
whether  the  encroachment  materially  interferes  with  the  use 
of  the  street  or  not,  "  The  right  to  pass  and  repass  upon  a 
public  highway  is  not  restricted  to  any  part,  for  'the  public 
are  entitled  not  only  to  a  free  passage  along  the  highway,  but 
to  a  free  passage  along  any  portion  of  it  not  in  the  actual  use 
of  some  other  traveler,"  i  Hawk.  P.C.  chap,  32,§  11."-  State 
V.  Berdetta,  73  Ind.  185,  38  Am.  Rep,  1 17,  and  note.  In  this 
case  there  was  not  only  an  obstruction  of  the  street,  but  the 
obstruction  was  caused  by  many  thousands  of  bales  of  cotton, 
a  very  combustible  material,  contiguous  to  the  business  center 
of  the  city.  It  was  created  and  continued  for  several  weeks 
through  a  very  dry  season,  when  the  cotton  was  in  danger 
of  being  fired  by  the  sparks  of  passing  locomotives,  by  persons 
smoking  in  the  street,  and  by  other  means.  Considering  the 
fact  that  it  would  be  next  to  impossible  to  extinguish  a  fire 
originating  in  this  accumulation  of  combustible  material  until 
the  whole  of  it  should  be  consumed,  and  that  the  fire  thus 
kindled  would  probably  be  communicated  indefinitely  to  build- 
ings and  property  throughout  the  city,  involving  not  only 
great  pecuniary  loss,  but  probably  loss  of  life  as  well,  it  is  im- 
possible to  say  that  this  aggregation  of  cotton  thus  placed  was 
not  a  nuisance  of  a  very  alarming  nature.  What  did  happen — 
the  burning  of  the  cotton,  with  much  valuable  adjacent  prop- 
erty— wasjust  what  might  have  been  reasonably  apprehended 
and  what  it  seems  was  apprehended  by  the  officers  of  the  com- 
press company. 

It  is  not  necessary  to  say  that  the  defendant  was  the  sole 
party  in  fault  in  the  matter;  for  whoever  aids  or  assists  in 
creating,  maintaining,  or  continuing  a  nuisance,  is 
jgiiturC  responsible  lor  any  loss  or  damage  that  may  be 
feucin—  caused  thereby.  What  was  called  the  "cotton 
utbHiti.  shed  "  of  the  compress  company,  at  the  foot  of  Main 
street,  was  simply  a  large  brick  building,  covered 
with  a  gravel  roof,  two  stories  in  neight,  the  upper  story  be- 
ing intended  for  the  storage  of  cotton,  having  an  incline  by 
which  bales  of  cotton  were  rolled  down  to  the  lower  story 
lor  compression  by  the  machinery  which  had  been  formerly 
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operated  in  the  lower  story,  but  which  had  been  removed 
some  months  before  the  opening  of  the  cotton  season  of  1887. 
This  lower  story,  not  intended  for  the  storage  of  cotton,  was 
covered  in  front  with  iron,  with  several  doors  opening  on 
the  platform  which  formed  a  connection  with  the  cars  of  the 
■defendant  on  its  side  track,  whenever  tKey  were  placed  there 
for  the  purpose  of  receiving  it.  As  the  cotton  was  not  re- 
moved by  tne  defendant  as  it  came  in,  the  upper  story  became 
filled,  and  new  accessions  of  bales  were  placed  in  the  lower 
story,  until  that  was  filled  ;  iv hereupon  cotton  newly  arrived 
was  placed  alone  the  platform  outside,  and  on  the  street, 
until  It  covered  the  entire  street,  for  a  considerable  distance, 
except  the  narrow  passage-way  for  pedestrians.  Witnesses 
testify  that,  if  the  cotton  had  been  removed  an  it  came  in,  the 
compress  company  would  have  had  room  for  the  convenient 
storage  of  all  cotton  that  was  left  there  temporariiy  for  the 
making  up  of  lots  for  shipment.  That  the  defendant  is  re- 
sponsible for  the  state  of  things  that  resulted  in  the  fire,  caus- 
ing the  loss  for  which  the  plaintiff  sues,  I  have  no  doubt.  H 
it  had  removed  the  cotton  as  it  was  received,  the  cotton  in 
the  sheds  would  have  been  reasonably  sale, — as  safe  as  cotton 
deposited  in  other  sheds  in  the  city.  This  is  not  a  suit  upon 
the  contract  between  the  compress  company  and  the  defend- 
ant, but  the  action  is  based  on  the  assumption  that  the  defend- 
ant contributed  to  the  creation  and  continuance  of  the  nuis- 
ance. If  A.  should  make  a  contract  with  B.,  by  which  the 
latter  should  contract  to  deliver  to  him  in  front  of  his  prem- 
ises in  the  street  a  certain  quantity  of  gunpowder,  agreeing 
that  he  would  remove  it  to  a  place  of  security,  or  to  a  place 
less  dangerous,  and  he  should  not  remove  it  after  dehvert. 
but  should  suffer  it  to  remain  in  the  street  until  it  exploded, 
to  the  injury  of  a  third  person,  he  could  hardly  be  heard  to 
say  that  the  nuisance  was  created  bv  B.,  and  not  by  himself. 
One  may  become  responsible  for  aiding  in  the  creation  of  a 
nuisance  either  by  action,  or  by  neglecting  to  act.  It  is  not 
necessary  to  weigh  the  comparative  responsibility  of  the  de- 
fendant and  the  compress  company.  The  latter  might  have 
broken  off  its  contract  with  the  defendant,  and  have  -cfuscd 
to  receive  cotton  after  the  breach  of  the  contract  became  ap- 
parent ;  but  I  do  not  think  that  it  lies  in  the  mouth  of  the  de- 
fendant to  say  that  it  ought  to  have  done  so  ;  and  it  seems  to 
me  that  the  prime  fault  was  in  the  defendant  in  not  removnig 
the  cotton  as  it  had  agreed  to  do,  and  promptly,  as  the  exi- 
gencv  of  the  case  demanded.  At  anv  rate,  by  its  participa- 
tion m  the  illegal  acts  complained  of,  it  became  liable  for  any 
loss  that  might  occur,  without  regard  to  any  question  of  lia- 
bility on  the  part  of  the  compress  company. 
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Where  the  negligence  of  two  or  more  persons  contributes 
,  to  occasion  a  loss  to  a  third  person,  ttiey  are  both  liable  for 
the  damage  sustained.  Slater  i',  Mersereau,  64  N.  V.  138.  So 
where  a  landlord  has  a  sidewalk  that  is  out  of  repair,  and  he 
leases  it,  with  a  covenant  on  the  part  of  the  tenant  to  keep 
in  repair,  and  after  that  one  is  injured  by  reason  of  the  defect 
in  the  sidewalk,  the  landlord  and  the  tenant  are  both  liable 
for  the  injury.  Davenport  v.  Ruckman,  37  N.  Y,  568.  Where 
an  injury  is  the  result  of  two  concurring  causes,  the  part^'  re- 
sponsible for  one  of  these  causes  is  not  exempt  from  liability, 
because  the  person  who  is  responible  for  the  other  cause  may 
be  equally  culpable.  Lake  i'.  Milliken,  62  Me.  240:  Barrett 
V.  Third  Ave.  R.  Co.,  45  N.  Y.  628;  Pretty  v.  Bickmore,  6 
Moak,  Eng.  R.  182.  If  we  might  say  that  the  nuisance  was 
created  by  the  compress  company,  it  would  nevertheless  be 
true  that  the  defendant  would  be  liable  for  the  loss  arising 
from  the  conflagration,  since  it  is  true  that  any  one  that  con- 
tinues a  nuisance  is  as  guilty  as  he  that  creates  it.  Wasraer 
V.  Delaware,  L.  *  W.  R.  Co.,  80  N.  Y.  212,  i  Am.  &  Eng.  R. 
Cas.  122 ;  Brown  v.  Cayuga  &  S.  R.  Co.,  12  N.  Y.  487.  Those 
who  create  or  continue  a  nuisance  in  a  street  are  bound,  at 
their  peril,  to  keep  the  street  as  safe  as  if  the  nuisance  was 
not  there.  Irvin  :■.  Wood,  4  Rob.  (N.  Y.),  142;  Wendell  i'. 
Mayor,  etc.,  of  Troy,  3gBarb.  (N.Y.),  336;  Anderson  i'.  Dickie, 
26  How.  (N.  Y.)  Pr.  1 17;  Congreve  v.  Morgan,  18  N.  Y.  84; 
Bizzell  V.  Booker,  16  Ark.  308 ;  Bonnell  v.  Smith,  53  Iowa,  282. 
One  who  creates  a  nuisance,  or  who  continues  it,  is  liable  for 
any  damage  caused  thereby,  though  the  immediate  cause 
may  have  been  the  negligence  of  another  person.  Myers  r. 
Malcolm,  6  Hill.  {N.  Y.),  292 ;  Wood,  Nuis.  §  142 ;  McAndrews 
V.  CoUerd,  42  N.  J,  Law,  189. 

The  liability  of  the  defendant  may,  however,  be  placed  on 
a  distinct  ground  equally  secure.  The  denial  in  the  answer 
that  the  defendant  did  not  make  the  cotton  sheds 
^ff'T^iVf  °"^  "^  ''^^  receiving  stations  is  overturned  by  all 
■MitoD.  '  the  evidence  in  the  case.  Practically  all  the  cotton 
that  was  shipped  from  Little  Rock  in  the  autumn 
of  1887,  prior  to  the  tire,  was  shipped  there.  It  will  not  avail 
the  defendant  to  say  that  the  cotton  at  the  sheds  was  in  the 
exclusive  control  of^  the  compress  company.  As  for  the  14^3 
bales  for  which  it  had  issued  its  bills  of  lading,  they  are  by 
law  conclusively  presumed  to  have  been  in  its  possession, 
(Acts  Ark.  1887,  p.  84;)  and,  as  to  the  1,211  bales  for  which 
bills  of  lading  had  been  issued  by  the  Memphis  &  Little  Rock 
Railroad  Company,  they  were  held  by  the  compress  company 
subject  to  its  orde'rs,  and  as  its  agent.  Without  these  the  re- 
maining cotton,  embracing  that  for  the  value  of  which  tliis 
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suit  is  brought,  could  not  have  been  destroyed  in  the  way  in 
which  it  was  destroyed-  Now,  a  railroad  companv  ivhich 
allows  explosive  or  combustible  materials  to  accumulate  at  a 
statioa  UDtil  they  become  a  nuisance  must  necessarily  become 
liable  for  any  injury  sustained  by  reason  thereof.  Denver, 
S.  P.  &  P.  R.  Co.  V.  Conway,  8  Colo,  i ;  Scott  v.  Hunter,  46 
Pa.  St.  192;  Wood,  Nuis.  §  142;  Lake  v.  Milliken,  62  Me,  240; 
Bradley  v.  People,  56  Barb.  (N.  V.)  72. 

The  plea  of  contributory  negligence  is  not  sustained.     The 
delivery  of  the  cotton  at  the  sheds  by  the  insured  was  in  no 
sense  a  proximate  cause  of  the  loss,  and  no  act  of 
negligence  on  the  part  of  the  plaintiff  that  is  not  a    r«iitrib»toi7 
projcimate  cause  of  the  injury  complained  of  can    p^^'j^^J^" 
be  considered  in  the  light  of  contributory  negli-    cnat. 
gence,  such  as  will  bar  a  right  of  action.     Beach. 
Contrib.  Neg.  §  10.     Moreover,  the'  defendant  gave  biljs  of 
lading  for  all  cotton  that  was  offered  to  it  for  shipment,  down 
to  the  very  day  of  the  fire,  and  it  cannot  now  be  heard  to  say 
that  it  was  the  fault  of  any  one  to  trust  it  to  perform  its  duty 
because  it  had  shown  itself  to  be  untrustworthy  in  the  past. 
Immunity  from  liability  is  not  to  be  secured   by  a  train  of 
misconduct,  however  long  continued. 

A  few  cases  illustrative  of  this  principle  may  be  mentioned. 
A  tenant  rented  certain  lands  for  1877,  knowing  that  a  rail- 
road company  maintained  a  nuisance  thereon  in  the  ^^ 
shajw  of  a  pond  of  water,  which  affected  the  health 
of  his  family.  With  this  knowledge  he  rented  the  place  for 
the  year  1878,  when  it  became  more  sickly,  so  much  so 
that  he  was  unable  to  gather  his  crops;  and  he  brought  an 
action  against  the  railroad  company;  and  it  was  held  that  the 
tenant  could  presume  that  the  latter  would  abate  the  nuisance ; 
that  the  law  did  not  require  him  to  remove,  but  did  require 
the  company  to  abate  the  nuisance.  Central  R.  Co.  v.  Eng- 
lish, 73  Ga.  366,  29  Am.  &  Eng.  R.  Cas.  530.  The  law  will 
not  hold  it  imprudent  in  a  person  to  act  upon  the  presump- 
tion that  another  will  act  in  accordance  with  the  rights  and 
duties  of  both,  even  though  he  may  have  formerly  conducted 
himself  in  a  contrary  manner.  Newson  v.  New  York  Cent. 
R- Co.,  29  N.  Y.  383.  The  subject  is  discussed  in  Kellogg  v. 
Chicago  &  N.  *W.  R.  Co.,  36  Wis.  223  ;  Fraeler  v.  Sears  Union 
Water  Co.,  12  Cal.  555 ;  Bowas  v.  Pioneer  Tow  Line,  2  Sawy. 
C  Cl  27.  See,  also,  Beach,  Contrib.  Neg.  §§  10,  13,  18,  23 ; 
fJaraour  If.  Lyons  City,  44  Iowa,  276.  Moreover,  if  it  were 
Held  to  be  negligence  on  the  part  of  the  insured  and  others 
to  deposit  their  cotton  in  the  sheds,  knowing  that  the  defend- 
ant bad  failed  to  remove  other  cotton  promptly,  as  its  duty 
required,  still  if  the  defendant,  its  officers  and  agents,  knew 
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of  the  negligence  of  the  persons  thus  depositing  their  cotton, 
as  the  evidence  shows  that  they  did,  it  was  their  duty  to 
avert  the  consequence  of  their  negligent  acts,  and  the  defend- 
ant could  not  evade  responsibility  for  a  failure  to  do  so.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Freeman,  36  Ark.  46, 4  Am.  &  Eng. 
R.  Cas.  608. 

The  claim  that  the  defendant  is  to  be  excused  because, 
owing  to  an  unexpected  press  of  business,  it  had  not  cars  suf- 
ficient to  remove  the  accumulating  cotton,  is  not 
AcnraiiatioB  good  in  law,  nor  is  it  sustained  by  the  evidence.  A 
F^ml'r'b^-  railway  company  may  rightfully  decline  to  receive 
Deu.  freight  offered   when  it  has  not  necessary  rolling 

stock  and  equipments  to  carry  it  without  delay, 
but  if  it  receives  goods  for  transportation  it  is  held  to  a  com- 
pliance with  its  contract  to  transport  them  without  unreason- 
able delay.  Bussey  v.  Memphis  a  L.  R.  R.  Co.,  13  Fed,  Rep. 
330.  But  while  the  evidence  leiids  to  show  a  lack  of  cars  be- 
longing to  the  defendant,  or  under  its  control,  for  moving 
the  freight  on  its  lines  in  this  state  generally,  the  evidence  of 
the  principal  witness  for  the  defendant  on  this  point,  Mr. 
Hequemberg,  is  that  only  15  or  20  cars  were  needed  for 
transferring  the  cotton  across  the  river,  and  that  there  were 
plenty  of  cars  at  Little  Rock,  in  1887,  to  have  removed  every 
bale  of  it. 

Another  defense  relied  on  is  that  the  plaintiff  is  a  foreign 
corporation  that  had  not  complied  with  the  laws  of  this  state 
at  the  time  of  the  issue  of  its  policies.  This  defense 
FoniRB  !■■  is  based  on  the  act  approved  April  4,  1887,  (Acts 
■■nncecoa.  j^^k.  1887,  p.  234,)  which  orovidcs  "  that,  before 
bB-iMw.'i^*^  any  foreign  corporation  shall  carry  on  any  business 
■uiD,  in  this  state,"  it  shall  file  a  certificate  in  the  office 

of  the  secretary  of  state,  designating  an  agent,  a 
citizen  of  this  state,  upon  whom  service  of  process  may  be  made, 
and  that  in  default  thereof  the  contracts  of  such  foreign  cor- 
porations with  citizens  of  this  state  shall  be  void.  Tnere  is 
no  force,  however,  in  this  defense,  since  the  evidence  shows 
that  the  contracts  of  insurance  were  made  in  the  state  of  New 
York,  and  that  the  policies  were  issued  in  that  state.  As 
was  said  by  Gresham,  J.,  in  Lamb  v.  Bowser,  7  Hiss,  {U.  S.) 
315,  it  is  hardly  competent  for  the  legislature  of  this  state  "to 
declare  that  the  citizens  of  this  state  shall  not  be  allowed  to 
make  such  contracts  as  they  please  out  of  the  state,  for  the 
insurance  of  their  property,  whether  it  be  within  or  without 
the  state."  Certainly  it  was  not  the  intention  of  the  legislature 
to  go  so  far;  and  tne  court  so  held  in  that  case,  wnere  the 
statute  was  the  same,  in  substance,  as  our  own.  Certainly 
the  issuing  of  a  policy  in  New  York,  on  property  here,  can- 
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not  be  considered  as  the  carrying  on  of  business  in  this  state, 
within  the  intent  and  meanine  of  the  statute  in  question.  It . 
is  at  least  doubtful  whether  the  defendant  could  successfully 
interpose  the  defense,  even  if  the  issuing  of  the  policies  was 
within  the  purview  of  the  statute.  In  the  case  of  The  Manistee, 
5  Biss.  (U.  S.)  3S4,  the  court  said  ;  "  If  the  owner  of  the  cargo 
had  not  taken  apolicjr  from  the  agent  of  this  company,  but 
had  shipped  without  insurance,  he  would  be  entitled  to  re- 
cover 01  the  carrier,  for  the  loss,  the  value  of  the  cargo.  In 
my  opinion,  the  carrier  should  not  be  permitted  to  make  this 
defense.  The  shipper  might  have  brought  a  libel  for  the  use 
of  the  company,  and,  if  the  use  were  not  expressed  in  the  rec- 
ord, the  court  would  protect  tlje  company,  even  after  a  decree 
in  favor  of  the  libellant."     , 

There  is  another  ground  upon  which  this  defense  must  fail. 
The  legislature  of  this  state,  in  reference  to  insurance,  has 
always  formed  a  distinct  title  by  itself,  and  has  not 
been  in  any  way  blended  with  enactments  refer-  ,t,u(B " 
ring  to  corporations  generally.  It  may  be  said  to 
form  something  like  a  separate  code,  which  has  been  added 
to  from  time  to  time,  as  circumstances  required.  By  an  act 
approved  April  25,  1873,  it  was  provided,  in  eflect,  that  no  for- 
eign insurance  company  should  do  business  in  this  state  with- 
out first  filing  with  theauditorastipulationagreeing  that  any 
process  served  on  the  auditor,  or  an  agent  to  be  designated  by 
the  company,  should  have  the  same  effect  as  if  served  on  the 
coirpaay;  and  that,  if  any  such  company  should  cease  to 
maintain  an  agent  in  this  state,  such  process  might  thereafter 
be  served  on  the  auditor.  Mansf.  Dig.  §  3834.  This  statute 
accomplishes  for  foreign  insurance  companies  the  same  re- 
sults that  are  sought  to  be  obtained  as  to  other  foreign  cor- 
porations by  the  later  act.  It  has  been  in  force  for  a  good 
many  years,  and  has  been  found  satisfactory.  The  act  of  1887 
contains  no  repealing  clause,  and  as  these  two  statutes  are  not 
inconsistent,  and  implied  repeals  are  not  favored,  I  think 
that  they  are  both  in  force,  and  that  the  statute  of  1887  has 
no  application  to  insurance  companies. 

Entertaining  these  views  upon  the  questions  of  law  that 
have  been  raised  and  discussed,  I  shall  therefore  charge  the 
jury  as  follows:  The  complaint  charges  that  the 
defendant  and  the  Union  Compress  Company,  by  t'j™''"" 
an  agreement  between  themselves  and  by  a  general 
course  of  business,  made  the  cotton  sheds  of  the  compress 
company  at  the  foot  of  Main  street  a  receiving  station  for 
cotton  to  be  sent  from  this  city  by  any  one  to  the  compress 
of  said  Union  Compress  Company  m  Argenta  for  compression, 
and  that  defendant  should  transport  alFcotton  thus  received. 
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and  that  the  defendant  failed  to  transport  the  cotton  thus  re- 
ceived promptly,  but  sufiered  it  to  accumulate  at  said  cotton 
sheds,  and  in  Main  street,  a  public  highway  of  the  city,  until 
it  became  a  public  nuisance,  and  was  set  on  fire  in  Main  street, 
and  that  by  reason  of  said  fire  the  cotton  insured  by  it  men- 
tioned in  the  complaint,  was  destroyed.  The  agreement 
mentioned  in  the  complaint  between  the  Union  Compress 
Company  and  the  defendant,  is  admitted  in  the  answer;  and 
it  is  also  admitted  that  the  cotton  did  accumulate  in  said 
cotton  sheds,  and  at  the  foot  of  Main  street,  and  that  it  was 
fired  in  said  street.  But  the  defendant  alleges  that  it  is  not 
responsible  for  the  loss  of  the  cotton  mentioned  in  the  com- 
plaint, because,  owing  to  an  unexpected  demand  on  it  for 
cars  for  the  transportation  of  freight  in  the  months  of  Septem- 
ber, October,  and  November,  1887,  it  could  not  furnish  the 
means  of  transportation  of  the  cotton  received  at  said  cotton 
sheds  promptly,  according  to  its  agreement.  The  court  now 
instructs  you  that  by  said  agreement  it  was  tfie  duty  of  said 
defendant  to  transport  the  cotton  thus  received  at  said  cot- 
ton sheds  for  shipment  promptly  to  Argenta;  and  that  if  de- 
fendant failed  to  do  so,  and  by  reason  oTthe  continued  recep- 
tion of  cotton  at  said  siieds,  and  the  continued  giving  of  bills 
of  ladine  therefor,  as  often  as  demanded  by  shippers,  down 
to  the  oay  of  the  fire,  cotton  was  suffered  to  accumulate  in 
said  sheds,  and  on  Main  street,  until  it  endangered  the  prop- 
erty of  others  in  the  immediate  vicinity,  and  that  mentioned 
in  the  complaint,  then  said  defendant  was  guilty  of  aiding  in 
the  creation  and  maintenance  of  a  public  nuiS'ince,  and  is 
liable  for  the  loss  mentioned  in  the  complaint,  and  its  defense 
that  it  was  hindered  from  transporting  said  cotton  from  the 
foot  of  ^^ain  street,  by  reason  of  an  unexpected  pressure  of 
business,  is  not  sustained  by  the  evidence.  The  defendant  has 
pleaded  further  that  it  is  not  liable  for  the  injury  complained 
of  in  this  cause,  because  Douglas  &  Co.  and  the  Howell  Cot- 
ton Company  by  their  own  negligence  contributed  to  said 
loss  of  said  cotton ;  but  the  court  instructs  you  that  there  is 
no  evidence  to  sustain  this  defense.  If  the  jury  find  that  the 
defendant  was  guilty  of  aiding  in  creating,  maintaining,  or 
continuing  said  nuisance  as  aforesaid,  and  that  the  cotton 
mentioned  in  said  complaint  was  destroyed  by  reason  there- 
of, and  the  jury  find  that  at  the  time  of  its  ioss  it  was  insured 
against  fire  by  the  plaintiffs,  and  the  plaintiffs  hare  since  that 
time  and  before  the  bringing  of  this  suit  paid  the  amount  of 
said  loss  to  the  insurer,  that  being  the  full  value  of  the  cotton, 
the  jury  will  find  for  the  plainliC  and  will  assess  their  dam- 
ages at  the  sums  thus  paid  by  them,  with  interest  at  the  rate 
of  6  per  cent,  per  annum  from  the  date  of  said  payment  until 
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the  present  time.  The  defendant  has  pleaded  that  the  poli- 
cies of  insurance  mentioned  in  the  complaint  were  void,  be- 
cause the  plaintiffs  had  not  complied  with  the  laws  of  this 
state.  Upon  the  evidence  this  defense  is  not  sustained,  and 
on  that  issue  the  jury  will  find  for  the  plaintiff. 

SubroKation  of  Intunr — Form  of  Action— Partial.— Sec  Fayerweather  z'. 
Phcnix  Ins.  Co.  (N.  Y.),  42  Am.  &  Ene.  R.  Cas.  337,  note  340,  347. 

Powar  of  City  to  Authoriie  Oi»tniction  of  Stroat. — See  Cohen  v.  Mayor, 
etc.,  of  New  York  (N.  Y.).  25  Am.  &  Eng.-Corp.  Cas.  33,  note  39;  State  v. 
Mayor,  etc.  of  JeraeyCity  (N.  J.).  28  /d.  182,  note  185. 

ForaiKn  Corporations  DoinK  ButineM  within  State,— See  People ii.  Ameri- 
can Bell  Teleph.  Co.  (N.  Y,),  29  Am.  <S  Eng.  Corp.  Cas.  616;  Farrior  v. 
New  England  Mortgage  Security  Co.  (Ala.).  28  /d.  i,  note  5. 


Georgia  Southern  &  Florida  R.  Co.  v.  Ray. 
Same  v.  Donohue. 

{Georgia  Supreme  Court,  February  24,  tSgo.) 

Strtati — Statutory  Autliority  to  Conttruct  Railroad—Prepayment  of  Cttm- 
penHtion.— A  statutory  license  to  occupy  the  streets  o£  a  city  with  a  line 
of  sceam-railway,  which  is  conditional  upon  paying,  before  proceeding  with 
the  construction,  damages  to  the  owners  of  property  injured  thereby,  con- 
templates such  payment  as  a  condition  precedent ;  and  the  company  may 
be  enjoined  from  violating  the  condition. 

Same— Right  of  Property  Owner  to  Inttitute  Procee(ting».~That  the  stat- 
ute provides  that  either  party  may  proceed  to. have  the  damages  assessed 
will  not  make  it  incumbent  upon  the  property  owner  to  take  steps  for  that 
purpose,  rather  than  resort  to  the  remedy  of  injunction.  Certainly  not, 
where  the  facK  of  the  case  render  it  more  appropriate  for  the  company  to 
take  the  initiative. 

Same— Diuolutlon  of  Temporary  Injunction— A  harmless  though  useless 
restraint  by  a  temporan-  injunaion  is  a  mere  ideal  burden,  and  therefore 
resort  to  this  court  before  the  final  hearing  of  the  case  to  throw  it  off  is 
needless.  In  so  far  as  the  question  of  cost  is  involved,  that  will  bear  delay 
until  such  hearing. 

Error  from  Superior  Court,  Bibb  County. 

Biils  to  restrain  the  Georgia  Southern  &  Florida  Railroad 
Company  from  laying  its  tracks  in  the  city  of  Macon.  The 
court  granted  a  temporary  injunction,  and  defendant  brings 
error, 

Guerry  &  Hall,  for  plaintiff  in  error. 

F.J.  M.  Daly,  for  defendant  in  error. 

Bleckley,  C.  J. — These  two  cases,  were  argued  together. 
I.  Without  license  from  the  legislature,  the  railway  com- 
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pany  could  not  lavvluUy  use  any  of  the  streets  of  Macon  as  a 

location  for  its  line  to  be  operated  by  steam.  Dalv 
Rutitorr  «■■  £'.  Georgia  S.  &  F.  R.  Co.,  80  Ga.  799.  36  Am  &  En^. 
tk«ritT-pn-  R  Cas.  20.  The  statutory  license  which  it  oi>- 
^t»*>-  tained  by  way  of  amendment  to  its  charter  (Acis 
Uoi.  1 888,  p.  1 39)  was  conditional,  thus ;  "  Provided  thai. 

should  the  said  railroad  company,  in  construction 
of  their  said  road  through  the  streets  of  said  cities  and  towns, 
damage  the  property  of  any  person  in  so  constructing  said 
railroad,  it  shall,  before  proceeding  with  the  said  construc- 
tion, pay  to  the  owner  of  said  property  the  amount  of  said 
damage  ;  and,  in  case  the  saia  railroad  company  and  the 
owner  of  said  property  fail  to  agree  on  the  amount  of  sad 
damages,  then  either  of  said  parties  shall  have  power  to  have 
the  same  ascertained  in  the  method  provided  in  the  charter 
of  said  railroad  company  for  condemning  property  for  the 
right  of  way  of  said  railroad  company,"  etc.  Plainly,  it  was 
the  intention  of  the  legislature  that  the  condition  should  be 
performed,  even  to  the  extent  of  paying  the  damages,  before 
the  right  of  occupation  should  be  enjoyed.  The  provision 
allowing  either  party  to  move  for  the  assessment  of  the  dam- 
ages would  not  dispense  with  this  part  of  the  condition.  No 
matter  which  party  might  move,  the  damage  would  have  to 
be  assessed,  if  not  agreed  upon,  and  paid  before  occupation. 
The  non-compliance  with  this  condition  would  leave  the  com- 
pany without  any  right  whatever  to  locate  and  operate  its 
railroad  in  the  street.  It  follows  that  the  power  conferred 
by  the  statute  upon  the  citizen,  as  well  as  the  company,  to 
move  first,  has  nothing  to  do  with  the  real  question.  All  the 
benefit  the  company  can  claim  from  this  is  that  moving  by  the 
opposite  party  will  dispense  with  any  movement  by  itsell- 
Tne  essential  matter  is  to  pay ;  and,  unless  the  other  party 
will  fix  the  amount  by  agreement,  or  proceed  to  have  it  fixed 
otherwise,  the  company  must,  of  necessity,  move  first.  THe 
company  is  the  appropriate  party  to  take  the  initiative;  for 
it  knows,  and  can  point  out,  what  part  of  the  street  is  to  be 
occupied,  and  how  much  of  it  is  to  be  appropriated.  It  may 
be  that  if  the  line  had  been  definitely  located  upon  the  street, 
and  time  given  then  for  the  other  party  to  move,  the  right 
and  duty  of  moving  might  be  important.  Parham  v.  Justices, 
9  Ga.  341  ;  Mills,  Em.  Dom.  §  89. 
2.  As  to  there  being  no  use  for  the  injunction,  because  the 

company  has  no  present  intention  of  using  the  street 
toT^TO**'  '"  question,  that  certanily  would  have  justified 
lajaactioB.      the  judge  in  denying  the  injunction ;   but,  as  he 

granted  it  to  operate  only  so  long  as  the  damages,  if 
any,  were  unpaid,  the  injunction  will  be  harmless,  if  the  com- 
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pany  sbouid  continue  to  entertain  its  present  intention,  and 
should  abide  hy  the  same  in  its  action  or  conduct.  We  do 
not  feel  it  absolutely  incumbent  upon  us  to  reverse  the 
grant  of  a  harmless,  though  useless,  injunction.  To  be  re- 
strained from  doing  what  one  has  no  intention  to  do  may  be- 
come inconvenient,  if  the  intention  should  change  ;  but  until 
it  docs  change  there  is  no  prejudice,  except,  perhaps,  as  to 
the  matter  of  cost,  and  that,  we  think,  may  be  left  to  abide 
the  result  of  the  case  on  final  trial.  The  question  of  cost, 
merely,  is  not  one  upon  which  the  grant  or  refusal  of  a  tem- 
porary injunction  ought  to  be  brought  to  this  court,  since 
the  losing  party,  by  acquiescing  in  the  interlocutory  decision, 
will  part  with  no  right  of  contesting  liability  for  costs  when 
it  comes  to  the  final  trial.  The  judge  did  not  abuse  his  dis- 
cretion in  granting  the  temporary  injunction,  restricted  as  it 
was  in  the  element  of  time.    Judgment  affirmed. 

Conatnietlon  of  Railways  in  8tr««t— Payment  of  CompenMtlon  at  Condi- 
tien  PnCffdont^See  note  38  Am.  &  Eng.  R.  Cas.  452  ;  Seare  v.  Marshall- 
town  St.  R.  Co.  (Iowa),  20  /d.  36;  Mulholland  v.  Des  Moines  &  W.  R. 
Co.  (Iowa),  10  Id.  99. 


Ohio  Southern  R.  Co. 


MOREV. 
(Oiu'  Sufireme  Court,  March  aj,  iSpo!) 

Actfena — Vvnua — Juritdlction  of  Railroad  Com  p  an  iei.— Section  5027,  Ohio 
Rev.  St.,  prescribing  the  counties  within  which  a  railroad  company  may 
be  lued,  relates  solely  to  the  jurisdiction  of  the  person,  and  it  is  not  nec- 
essary that  the  petition  should  state  that  its  road  passes  into  or  through 
the  county  where  the  action  is  brought.  A  railroad  company,  like  a  nat- 
ural person,  submits  itself  to  the  junsdiction  of  the  court  by  appearing  for 
any  other  purpose  than  to  object  to  such  Jurisdiction. 

Contracts — Acceptance  sf  Propoiition— Evidence. — Where  a  written  prop- 
osition is  made  hy  one  party,  which,  after  a  parol  modification  of  some 
of  its  terms  has  b^n  made,  is  accepted  by  the  other  party  in  parol,  such 
wntten  proposition  is  the  best  evidence  of  so  much  of  the  resulting  con- 
tract as  It  contains. 

N^igence — Liability  for  Act  of  Contractor, — One  who  causes  work  to  be 
done  is  not  liable,  ordinarily,  for  injuries  that  result  from  carelessness  in 
its  perforniance  by  the  employes  of  an  independent  coniraaor,  to  whom 
he  has  let  the  work,  without  reserving  to  himself  any  control  over  the 
execution  of  it.  But  this  principle  has  no  application  where  a  resulting 
injnry,  instead  of  being  collateral  and  flowing  from  the  negligent  act  (3 
tbc  emidoye  alone,  is  one  that  might  have  been  anticipated  as  a  direct  or 
probable  consequence  of  the  work  contracted  for,  if  reasonable  care  is 
43  A.  &  E.  R.  Cas.— 7 
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omitted  in  the  courae  of  its  performance.  In  such  case,  the  person  caus- 
inf^thework  to  be  done  wilt  be  liable,  though  the  ncgJigence  u  that  of  an 
employe  of  sn  independent  contractor. 

Error  to  Circuit  Court,  Fayette  County. 

The  defendant  in  error,  George  A.  Morey,  brought  in  the 
court  of  common  pleas  of  Fayette  county  an  action  against 
the  Southern  Ohio  Railroad  Company,  plaintiff  in  error,  to 
recover  damages  claimed  to  have  been  sustained  by  him  on 
account  of  himself  and  horse  falling  into  a  ditch  that  the 
plaintiff  in  error  had  caused  to  be  dug,  and  left  unguarded, 
across  Water  street,  in  the  town  of  Washington,  in  said 
county,  on  the  night  of  November  9,  1885.  The  record  dis- 
closes that  the  plaintiff  in  error  at  the  time  of  the  accident 
owned  and  operated  a  railroad  which  ran  through  said  town 
of  Washington,  and  occupied  part  of  said  Water  street,  with 
its  tracks,  and  owned  ana  occupied  a  depot  situate  on  lots 
owned  by  it  that  were  adjacent  to  said  street ;  that  the  ditch 
causing  the  injury  had  been  dug  during  the  day,  the  ni^bt 
of  which  the  accident  occurred,  for  the  purpose  of  laying 
tiling  for  a  drain  from  the  depot  above  mentioned ;  that  the 
ditch  was  dug  entirely  across  that  part  of  said  street  which  was, 
or  could  be,  used  for  travel ;  that  it  was  from  four  to  six  or 
seven  feet  deep,  about  two  and  one-half  feet  wide  at  the  top, 
and  ab(iut  two  feet  wide  at  its  bottom,  and  the  earth  from  it 
thrown  out  two  or  three  feet  high  on  both  sides ;  that  the 
night  was  very  dark,  and  the  ditch  left  wholly  unguarded: 
that  the  defendant  in  error,  having  no  knowledge  that  the 
ditch  had  been  dug,  and  without  fault  on  his  part,  fell  into  it, 
together  with  his  horse,  and  thereby  received  the  injuries  of 
which  he  complained  ;  and  that  the  ditch  was  in  fact  dug  by 
a  man  employed  by  the  firm  of  R.  P.  Willis  &  Son,  who  did 
the  plumbing  work  for  the  depot.  The  main  contention  be- 
tween the  parties  at  the  trial  was  whether  this  plumbing  was 
done  under  such  an  independent  contract  as  would  exonerate 
the  railroad  company  from  liability  for  the  negligence  of  the 
contractor  and  nis  immediate  servants.  The  defendant  in 
error  recovered  a  judgment  in  the  court  of  common  pleas, 
which  the  circuit  anirmed,  and  this  proceeding  was  brought 
to  reverse  both  judgments.  Any  further  statements  of  the 
facts  requisite  to  a  decision  of  the  case  will  be  found  in  the 
opinion. 

W.  O.  Henderson,  C.  W.  Fairbanks,  and  Pavey  df  Pavey,  for 
plaintiff  in  error. 

Van  Deman  &  Chaffin,  for  defendant  in  error. 

Bradbury,  J. — i.  Plaintiff  in  error  contends  that  section 
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5027,  Rev.  St.,  prescribing  the  counties  within  which  a  rail- 
road company  may  be  sued,  renders  the  action 
local,  and  to  give  the  court  jurisdiction  of  it  the 
petition  must  show  that  the  railroad  runs  through 
or  into  the  county  where  the  action  is  brought,  and 
that,  if  it  does  not  so  appear,  the  defect  can  be  reached  by 
a  general  demurrer.  In  this  view  we  do  not  concur.  "  The 
division  of  personal  actions  into  local  and  transitory  is  not 
known  in  Ohio."  Genin  v.  Grier,  10  Ohio,  209.  This  doc- 
trine is  as  applicable  to  our  present  method  of  procedure  as 
it  wa^  to  that  in  use  in  1S40,  when  it  was  announced  by  this 
court.  Section  5027  provides  that  "an  action  against  *  * 
*  a  railroad  company  maybe  brought  in  any  county  through, 
or  into  which  such  road  »  *  «  passes."  This  section, 
like  the  other  sections  of  chapter  5  of  the  Code  of  Civil  Pro- 
cedure that  merely  prescribe  the  county  in  which  a  defendant 
may  be  sued,  relate  only  to  the  jurisdiction  over  the  person. 
Neither  a  railroad  company  or  other  corporation,  or  even  a 
natural  person,  is  bound  to  appear  in  an  action  in  obedience 
to  a  summons  served  out  of  the  prescribed  county.  It  is  a 
privilege,  however,  that  is  personal,  and  may  be  waived  ;  and 
this  court  has  uniformly  held  that  a  defendant,  bv  appearing 
in  court,  and,  without  objecting  to  its  jurisdictfon  over  his 
person,  invoking  any  action  in  the  cause,  waives  this  privi- 
lege, and  submits  his  person  to  the  jurisdiction  of  the  court. 
Harrington  v.  Heath,  15  Ohio,  4S3,  487,  488;  GtUiland  v. 
Sellers,  2  Ohio  St,  223  ;  Wood  v.  O'Ferrall,  19  Ohio  St.  437; 
Thomas  v.  Pennrich,  28  Ohio  St.  55  ;  Fitzgerald  v.  Cross,  30 
Ohio  St.  450;  O'Neal  v.  Blessing,  34  Ohio  St.  33  ;  Handy  v. 
Insurance  Co.,  37  Ohio  St.  366  ;  Elliott  -v.  Lawhead,  43  Ohio 
St,  171.  The  plaintiff  in  error  not  only  appeared  without 
objecting  to  the  jurisdiction  of  the  court  of  common  pleas 
over  its  person,  but  moved  to  strike  from  the  petition  cer- 
tain  averments  deemed  by  it  to  be  objectionable,  and,  on  that 
motion  being  overruled,  filed  a  general  demurrer  to  the  pe- 
tition, which  being  in  turn  overruled,  it  filed  an  answer  and 
went  to  trial  upon  the  merits.  It  thus,  in  the  most  ample 
manner,  submitted  its  person  to  (he  jurisdiction  of  the  court. 
2.  After  the  plaintiff  below  had  introduced  his  evidence, 
counsel  for  the  railroad  company  moved  the  court  to  arrest 
it  from  the  jury,  and  to  direct  a  verdict  in  its  favor 
on  the  ground  that  it  did  not  tend  to  prove  the  WCTiMot 
facts  in  issue.  This  motion  was  overruled,  and  Ji^rtii'rf 
this  ruling  is  now  before  us  forreview.  The  only  tamtti. 
controverted  averment  of  the  petition  which  it  is 
contended  the  evidence  did  not  tend  to  prove  is  that  which 
states  that  the  plaintiff  in  error,  defendant  below,  caused  the 
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ditch  to  be  dug.  That  the  plaintiff  in  error  owned  the  lots 
upon  which  the  depot  stood,  and  used  and  occupied  the  de- 
pot, was  averred  in  the  petition  and  not  denied  by  the  an- 
swer. The  evidence  of  the  plaintiff  below  showed  that  the 
ditch  was  dug  for  the  purpose  of  draining  the  depot,  and 
that  the  agent  of  the  railroad  company  was  present,  and 
knew  that  it  was  being  done.  This  we  think  not  only  tended 
to  prove  that  the  raUroad  company  caused  the  ditch  to  be 
dug,  but  was  sufficient  to  establish  that  fact,  prima  facie,  at 
least.  One  observing  a  ditch  freshly  dug,  and  extending  from 
a  valuable  building,  to  a  lower  level,  on  being  informed  that 
it  was  to  be  used  for  the  purpose  of  draining  the  building, 
would  be  fully  justified  in  inferring  from  those  facts  that  the 
owner  of  the  ouilding  caused  the  ditch  to  be  dug, 

3.  The  plaintiff   in  error,  in  attempting  to  show  that  the 
ditch  was  dug  by  an  independent  contractor,  for  whose  neg- 
ligence it  was  not  responsible,  offered  evidence 

coatraet-  tending  to  prove  that  it  was  dug  by  R.  P.  Willis 
H^^t-iE^  &  Son,  gas  fitters  and  plumbers  of  Springfield, 
iHM.  Ohio,  in  putting  the  water  closets,  urinals,  etc.,  in 

the  depot.  It  was  shown  that  this  firm  had  sub- 
mitted to  the  railroad  company  a  written  proposition,  con- 
taining the  terms  on  which  they  would  perform  the  work, 
and  that,  with  two  parol  modifications,  it  was  accepted  in 
parol  by  the  railroad  company,  and  the  work  awarded  to 
them.  Counsel  for  the  railroad  company  then  attempted  to 
prove  by  parol  this  entire  contract.  To  this  objection  was 
made  by  counsel  for  plaintiff  below,  on  the  ground  that  the 
written  proposition,  in  so  far  as  it  contained  the  terms  of  the 
contract,  was  the  best  evidence  thereof.  This  view  was 
adopted  by  the  court,  and  the  parol  evidence  excluded.  In 
this  there  was  no  error.  A  contract  may  rest  partly  in  writ- 
ing and  partly  in  parol  ;  and  in  that  case,  while  the  part  rest- 
ing in  parol  must  of  necessity  be  proved  by  parol,  neverthe- 
less the  writing  itself  is  the  best  evidence  of  the  part  thereof 
which  it  contains.    This  proposition  rests,  not  only  upon 

f)rinciple,  but  is  supported  by  numerous  authorities,  only  a 
imited  number  of  which  need  to  be  cited.  2  Pars,  Cont.  553 ; 
Domestic  Sewing  Machine  Co.  v.  Anderson,  23  Min,  57 ; 
Thurston  v.  Ludwie,  6  Ohio  St.  r-8, 

4.  The  record  discloses  a  number  of  other  questions  that  coun- 

sel for  the  railroad  company  propounded  to  its  wit- 
ParsiaTi-  ncsscs,  but  cxcept  in  two  mstances  the  testimony 
temi  af  «n-  ^^^  witness  was  expected  to  give  does  not  appear 
tnec  at  all,  and  in  the  otter  two  only  inferentlaUy,.  as 

follows :  "  The  defendant,  proposing  to  prove 
that  R.  P.  Willis  &  Son  had  never  done  any  work  for  de- 
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fendant,  as  its  a^ent  or  servaot,  asked  the  following  question 
of  JoliQ  S.  Willis.  '  Did  you  ever  do  any  work  for  the  Ohio 
Southern  Railroad  Company,  as  the  agent  or  servant  of  said 
company  ? ' "  This  question  was  objected  to  by  counsel  for 
plaintiff  below,  and  ruled  out  by  the  court,  to  which  excep- 
tion was  taken.  Conceding  that  the  introduction  to  the  ques- 
tion sufBciently  states  what  counsel  expected  to  prove  by  the 
witness,  yet  there  was  no  error  in  the  ruling  of  the  court, 
for  the  question  was  leading  in  form  ;  but  had  it  been  free 
from  fault  in  this  respect,  yet  the  evidence  to  be  given  in  re- 
sponse to  it,  as  indicated  by  the  introduction,  was  not  com- 
petent. It  was  not  the  province  of  the  witness  to  state 
whether  or  not  the  firm  of  R.  P.  Willis  &  Son  was  the  agent 
or  servant  of  the  railroad  company  in  what  they  did  ;  that 
depended  upon  the  contract  under  which  they  operated.  It 
was  competent  for  the  witness  to  state  the  terms  of  the  con- 
tract in  so  far  as  they  could  be  established  by  parol,  but  the 
relation  which  they  bore  to  their  employers  was  a  question 
for  the  jury,  under  proper  instructions  from  the  court. 

5.  The  only  serious  question  in  the  case  is  presented  by 
charges  given  or  refused  by  the  court.  The  court,  among 
other  things,  charged  the  jury  as  follows :  "  If  the 
necessary  or  probable  effect  of  the  performance  of  "•"U'/'or 
the  work  would  be  to  injure  third  persons,  or  create  J^lSe«i^,. 
a  nuisance,  then  the  defendant  is  not  relieved  from  UMtor. 
liabihty  because  the  work  vas  done  by  a  contractor 
over  which  it  had  no  control  in  the  mode  and  manner  of 
doing  it"  To  this  the  plaintiS  in  error  excepted.  The  ques- 
tion IS  here  presented  whether  the  owner  of  real  estate,  who 
causes  work  to  be  done  in  relation  to  it,  the  probable  conse- 
quence of  the  performance  of  which  will  be  to  endanger 
others,  or  to  create  a  nuisance,  can  shift  from  himself  all  re- 
sponsibility for  these  probable  consequences  by  letting  the 
work  to  an  independent  contractor,  over  whom  he  reserves 
no  control?  Will  a  sound  public  policy  permit  this  to  be 
done?  If  so,  then  we  may  expect  the  prudent  proprietor, 
when  he  has  work  to  be  done  which  involves  these  probable 
consequences,  to  provide  for  its  performance  by  a  carefully 
guarded  contract,  by  which  he  retains  no  control  over  it 
whatever.  The  case  of  Clark  v.  Fry,  8  Ohio  St.  358,  is  relied 
upon  by  counsel  for  plaintiff  in  error.  In  that  case  the  owner 
of  a  lot  in  the  city  of  Toledo,  being  about  to  construct  a 
building  on  it,  let  tne  contract  for  its  construction  to  a  builder, 
and  yielded  to  him  during  the  entire  period  covered  by  the 
construction  the  exclusive  possession  and  control  of  the 
premises.  The  plan  of  the  building  and  the  contract  for  its 
construction  contemplated  an  excavation  for  an  area  extend- 
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ing  6  feet  into  the  street,  which  was  about  80  feet  wide,  and  the 
record  leaves  it  in  doubt  whether  the  excavation  extended 
out  to  the  traveled  sidewalk  or  not;  and  it  nowhere  appears 
that  it  caused  any  materia!  interruption  of,  or  inconvenience 
to,  transit  along  the  street  by  the  public.  The  excavation 
was  made  by  a  subcontractor,  and  Fry  without  fault  fell  into 
it,  receiving  injuries  therefrom  for  which  he  brought  suit, 
Clark  set  up  the  contract  in  defense  of. the  action  under  that 
state  of  facts.  The  trial  court  charged  the  jury  that  the  ex- 
cavation was  unlawful,  and  created  a  nuisance,  for  which 
Clark  was  liable.  This  was  held  to  be  error.  The  question 
involved  in  that  pari  of  the  charge  in  this  case  now  under 
consideration  was  not  discussed  by  the  court  in  Clark  v.  Fry, 
supra.  The  court  there,  indeed,  laid  down  the  rule  that, 
where  the  thing  to  be  done  under  the  contract  was  unlawful, 
or  necessarily  injurious  to  third  persons,  the  employer  as  well 
as  the  employe  would  be  liable  tor  an  injury  resulting  there- 
from ;  but  there  was  nothing  in  the  issues  made  by  the  plead- 
ings or  in  the  charge  of  the  court  that  presented  the  ques- 
tions which  are  raised  by  the  charge  of  the  court  now  under 
review.  That  one  upon  whom  the  law  devolves  a  duty  can- 
not shift  it  over  upon  another,  so  as  to  exonerate  himself 
from  the  consequence  of  its  non-performance,  is,  we  think, 
quite  clear.  Shear.  &  R.  Neg.  g^ '74-'76;  Railroad  Co.  v. 
Van  Dorn,  i  Cir.  Ct.  Rep.  292;  Wood,  Mast,  &  Serv.  §  316; 
Whart.  Neg.  §  185.  And  we  think  it  equally  clear  that  the 
law  devolves  upon  every  one  about  to  cause  something  to  be 
done  which  will  probably  be  injurious  to  third  persons  the 
duty  of  providing  that  reasonable  care  shall  be  taken  to  ob- 
viate those  probable  consequences.  In  this  class  of  cases  the 
doctrine  of  respondeat  superior  has  no  application.  His  liabil- 
ity is  based  upon  the  principle  that  he  cannot  set  in  operation 
causes  dangerous  to  the  person  or  property  of  others  without 
taking  all  reasonable  precautions  to  anticipate,  obviate,  and 
prevent  these  probable  consequences.  This  doctrine  was 
recognized  by  Judge  McIlvaine  in  Hughes  v.  Cincinnati  & 
S.  R.  Co.,  39  Ohio  St,  476.  15  Am.  &  Eng.  R.  Gas.  100,  in  the 
following  language :  "  The  employer  cannot  relieve  himself 
from  liability  oy  contracting  with  others  for  the  performance 
of  work  where  the  necessary  or  probable  effect  of  the  per- 
formance of  the  work  would  injure  third  persons."  Carman 
V.  Steubenville  &  L  R.  Co.,  4  Ohio  St.  399:  Circleville  f. 
Neuding,  41  Ohio  St.  465,  9  Am.  &  Eng,  Corp.  Cas.  656; 
Bower  v.  Peate,  i  Q.  B.  Div.  321. 

The  court  also  charged  the  jury  as  follows :  "  The  making 
of  an  excavation  across  a  public  highway,  which  materially 
interferes  with  public  travel,  is  an  unlawful  act,  unless  au- 
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thorized  by  proper  authority ;  and  this  because  such  excava- 
tion creates  a  nuisance.  If  the  defendant  caused 
such  an  excavation  to  be  made,  it  cannot  shield  it-  '"'*'V!'J_ 
seii  from  liability  if  injury  resulted  to  persons  trav-  t^,7-^N»u. 
eling  upon  sucn  highway  because  it  had  the  ex-  u«i. 
cavatioQ  nsade  by  independent  contractors,  over 
iivhom  it  had  no  control,  unless  it  caused  all  reasonable  pre- 
cautions to  be  taken  to  prevent  such  injury."  This  proposi- 
tion  also  is  claimed  to  be  in  conflict  with  the  rule  laid  down 
by  the  court  in  Clark  v.  Fry,  supra.  This  may  be  true  it  it 
is  so  regarded  as  the  enunciation  of  a  general  proposition,  ap- 
plicable to  all  excavations  made  in  a  public  highway,  or  even 
to  all  ditches  dug  across  them  :  but  the  doctrine  of  Clark  v. 
Fry  is  not  to  be  extended  beyond  the  facts  upon  which  it 
rests.  Since  that  case  (Clark  v.  Fry,  supra),  arose  the  legisla- 
ture has  declared  it  to  be  an  offense  to  obstruct  a  highway, 
street,  or  alley  (section  6921,  Rev.  St.).  Notwithstanding 
this  statute,  however,  we  do  not  want  to  be  understood  as 
holding  that  in  all  cases  where  an  excavation  is  made  in  a 
highway,  street,  or  alley,  it  necessarily  constitutes  a  nuisance. 
The  issues  in  the  case  before  us,  however,  were  widely  dif- 
ferent from  those  in  Clark  v.  Fry,  supra,  as  was  the  extent 
and  character  of  the  excavation.  In  the  case  before  us  the 
only  question,  except  as  to  the  amount  of  damages,  submitted 
to  the  jury  was  whether  or  not  the  railroad  company  caused 
the  excavation  to  be  made.  The  record  discloses  that  no 
contention  was  in  fact  had  over  any  other  material  fact. 
That  the  ditch  causing  the  accident  extended  entirely  across 
the  highway  was  not  disputed,  and  from  its  depth  and  width 
it  could  not  be  otherwise  than  highly  dangerous  to  every  one 
who  might  in  the  night  time  pass  along  the  street  across 
which  it  was  dug;  and  the  language  of  the  court  must  be 
construed  in  connection  with  the  undisputed  facts,  the  issue 
being  tried,  and  the  evidence  material  to  it.  There  was  evi- 
dence  tending  to  show  that  the  plan  of  the  work  prepared  by 
the  engineer  of  the  railroad  contemplated  that  the  drain 
would  cross  the  street  at  this  particular  point.  The  ditch 
was  dug  in  the  usual  way,  and  the  agent  of  the  defendant  at 
Washington  had  full  knowledge  of  the  place  where,  and  the 
manner  m  which,  it  was  being  dug.  The  chief  engineer  who 
let  the  contract  testified  that  he  did  not  at  the  time  know  of  the 
existence  of  the  street.  This  was  no  excuse.  He  was  bound  to 
take  notice  of  public  highways  ;  but  it  is  a  strong  circumstance 
tending  to  show  that  the  railroad  company  caused  the  ditch 
to  be  dug  and  left  exposed  in  the  manner  in  which  it  was  in 
fact  done.  It  was  supposed  by  them  to  be  on  their  own  prem- 
ises, and  that  no  duty  rested  on  them  toward  travelers  who 
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might  intrude  themselves  there.  On  no  other  theory  can 
the  indifference  of  all  who  were  concerned  in  digging  the 
ditch  and  leaving  it  exposed  be  explained.  It  would  have 
been  criminally  careless  in  them  to  nave  left  over  night,  in  a 
highway,  known  by  them  to  be  such,  a  pitfall  so  dangerous 
as  this  was  shown  to  be.  There  was  evidence,  therefore, 
from  which  the  jury  could  find  that  the  railroad  caused  this 
ditch  to  be  dug  in  the  particular  manner  that  the  work  was 
done,  and  if  the  jury  so  found,  it  was  liable  for  the  conse- 
quences, whether  it  did  so  by  its  own  servants,  or  by  the 
hand  of  an  independent  contractor.  "  A  ditch  cannot  be  dug 
in  a  public  street,  and  left  open  and  unguardedat  night,  with- 
out imminent  danger  of  such  casualties.  If  they  do  occur, 
who  is  the  author  of  the  mischief?  Is  it  not  he  who  causes 
the  ditch  to  be  dug,  whether  he  does  it  with  his  own  hands, 
employs  laborers,  or  lets  it  cut  by  contract?  If  by  contract, 
then  I  admit  that  the  contractor  must  respond  to  third  parties 
if  his  servants  or  laborers  are  negligent  in  the  immediate  exe- 
cution of  the  work.  But  the  ultimate  superior  or  proprietor 
first  determines  thatthe  excavation  shall  be  made,  and  then  he 
selects  his  own  contractor.  Can  he  escape  responsibility  for 
putting  a  public  street  in  a  condition  dangerous  for  travel  at 
night  By  interposing  the  contract  which  he  himself  has  made 
for  the  very  thing  wnich  creates  the  danger  ?  I  should  answer 
this  question  in  the  negative."  Comstock,  J.,  in  Storrs  v. 
City  of  Utica,  17  N.  YT  108;  Chicago  v.  Robbins,  2  Black 
(U.  S.),  418  ;  Robbins  v.  Chicago,  4  Wall.  (U.  S.),  657. 
"Where  the  obstruction  or  defect  caused  or  created  in  the 
street  is  purely  collateral  to  the  work  contracted  to  be  done, 
and  isentirely  the  result  of  the  wrongful  acts  of  the  contractor 
or  his  workman,  the  rule  is  that  the  employer  is  not  liable; 
but,  where  the  obstruction  or  defect  wnicn  occasioned  the 
injury  results  directly  from  the  acts  which  the  contractor 
agrees  and  is  authorized  to  do,  the  person  who  employs  the 
contractor,  and  authorizes  him  to  do  those  acts,  is  equally 
liable  to  the  injured  party."  There  was  no  error  in  the 
charge.     Judgment  affirmed, 

Ntglinnoo — Liability  for  Actc  of  Independent  ContractorSi — Sfc  Rome  & 
D.  R.  Co.  V.  Cbasteen  (Ala.),  40  Am.  &  Eng.  R.  Cas.  559,  note  566. 
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Nevada-California-Oregon  R.  Co.  et  al. 
{Nevada  Supreme  Court,  January  jr,  iSpo.) 

Nuitanca — Abatement — SpaciaJ  Injury— Conitrjction  of  Statute. — ^The 
Nevada  statute  which  declares  that  "anything  which  is  injur  Lous  to  health, 
or  indecent  or  offensive  to  the  senses,  or  an  obstruction  to  the  free  use  of 
property  so  as  to  interfere  with  the  comfortable  enjoyment  of  life  or  prop- 
erty is  a  nuisance,"  and  that  an  action  may  be  brought  "  by  any  person 
whose  property  is  injuriously  affected  or  whose  personal  enjoyment  is 
lessened  by  the  nuisance,"  does  not  change  the  common  law  rule,  and  the 
plaintiff  in  an  action  thereunder  must  show  that  he  has  sustained  or  will 
sustain  a  special  and  peculiar  injury  irreparable  in  its  nature  and  different 
in  kind  from  that  sustained  by  the  public  generally. 

Same — Construction  of  Railroad  in  Street.— The  construction  of  a  rail- 
road track  laid  on  wooden  ties  imbedded  in  the  soil,  the  rails  being  raised 
a  height  from  sii  to  eight  inches  above  the  general  level  of  the  street, 
does  not  cause  a  special  and  peculiar  injury  to  the  owners  of  property 
abutting  upon  the  street,  which  is  irreparable  in  its  nature  and  different  in 
kind  from  that  sustained  by  the  general  public,  and  such  owners  cannot 
maintain  an  action  to  enjoin  the  same  as  a  nuisance  when  the  street  is  80 
feet  wide,  the  trdck  is  in  the  center  thereof,  and  ample  room  for  foot  pas- 
sengers and  vehicles  to  pass  each  other  is  left  on  both  sides  of  the  track. 

Streets— Co  net  ruction  of  Railroad — InJjnctlon^Partiei  PlalntlH^Mii- 
joinder. — Where  the  fee  of  a  street  to  the  center  thereof  is  vested  in  the 
abutting  proprietors,  the  interest  of  each  proprietor  in  the  same  is  separate 
and  individual,  and  a  complaint  in  which  several  proprietors  are  joined  as 
parties  plaintiff  and  which  seeks  to  enjoin  the  construction  of  a  railroad 
upon  such  street  on  the  ground  that  it  has  not  legally  acquired  the  right 
to  do  BO,  nor  made  compensation  therefor,  is  open  to  demurrer  for  mis- 
joinder of  parties  plaintiff. 


judg) 


Appeal  from  District  Court,  Washoe  County. 
Action  to  restrain  a  nuisance.     The  plaintiffs  appeal  from  a 
'gment  for  the  defendant. 
.eonard  &  Lindsay,  for  appellants. 
S.  D.  King,  for  appellees. 

Hawley,  C.  J. — Action  to  restrain  a  nuisance.  Demurrers 
to  the  complaint  were  interposed  upon  the  grounds  (i)  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action ;  (2)  that  there  is  a  misjoinder  of  parties 
plaintiff ;  (3)  that  tnere  is  a  misjoinder  of^  causes  of  action. 
The  demurrers  were  sustained,  and  judgment  by  default  en- 
tered in  favor  of  defendants  for  their  costs.  Plaintiffs  ap- 
peal. 
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The  complaint  alleges  that  plaintiffs,  Fogg,  Brookins,  and 
Peterson,  are  the  separate  owners  of  three  certain  town  lots 
in  Reno ;  that  each  of  said  plaintiffs  has  a  dwelling 
■*"**?^""  house  upon  his  lot,  in   which  he   resides   with  hi& 
"""  family,  consisting,  among   others,  of    children  of 

tender  years;  that  said  premises  abut  and  front  on  East 
street,  which  runs  at  right  angles  to  Third  and  Fourth 
streets, — all  public  streets  in  the  town  of  Reno;  that  Brook- 
ins'  lot  abuts  and  fronts  for  loo  feet  on  the  west  side  of  East 
street;  that  Fogg's  and  Peterson's  lots  each  abut  and  front 
for  50  feet  on  the  east  side  of  East  street;  that  East  street 
extends  from  Fourth  street  on  the  north,  to  Third  street  on 
the  south,  a  distance  of  400  feet:  that  East  street,  through- 
out  its  entire  length,  is  of  the  uniform  width  of  80  feet ;  that 
since  January,  1886,  the  "defendants,  acting  in  concert,  with- 
out authority  of  law,  have  wrongfully  and  unlawfully  main- 
tained, and  do  so  now  maintain,  a  steam  railroad  and  railroad 
track  of  the  width  of  three  feet  and  four  inches,  in,  over,  and 
upon  said  East  street,  from  the  line  of  said  Fourth  street 
towards  Third  street,  a  distance  of  about  200  feet,  and  over 
and  upon  the  aforesaid  premises  of  plaintiffs;"  that  in  May, 
1889,  the  defendants  in  the  same  manner  built  and  constructed 
over  and  upon  the  premises  of  plaintiffs,  on  East  street,  a 
branch  track  of  same  width,  "  from  a  point  about  35  feet 
south  of  said  Fourth  street,  southerly,  in  and  upon  said  East 
street,  a  distance  of  about  235  feet;"  that  said  tracks  and 
railroad  are  a  part  of  the  general  system  of  railroad  commu- 
nication for  the  carriage  of  freight  and  passengers  between 
Reno  and  the  state  of  Cahfornia ;  that  the  main  track,  as 
constructed  on  East  street,  runs  in  the  center  of  said  street 
from  Fourth  street  on  the  north,  a  distance  of  75  feet,  at 
which  point  said  track  bifurcates,  one  line  running  south- 
westerly, over  and  aionff  East  street,  leaving  it  in  a  westerly 
direction  at  a  point  1 70  feet  south  of  Fourth  street ;  the  other 
running  in  a  southeasterly  direction,  leaving  East  street  or 
the  east  side  thereof,  at  a  point  about  275  feet  south  of  Fourth 
street,  and  north  of  Third  street;  that  said  tracks  are  laid 
on  wooden  ties  imbedded  in  the  soil,  and  are  raised  a  height 
of  from  six  to  eight  inches  above  the  general  level  of  the 
street ;  that  said  tracks  and  railroad  so  constructed  and  oper- 
ated  "are  an  existing,  continuing,  and  constantly  recurring 
common  nuisance  and  obstruction  in  said  East  street ; "  that 
by  reason  thereof  each  of  said  plaintiffs  has  sustained  fecial 
damages,  and  is  obstructed  "  in  the  free  and  lawful  use  of  his 
said  premises,  and  the  comfortable  enjoyment  of  his  life,  and 
his  said  property  is  seriously  interfered  with  ;"  that  defend- 
ants, at  divers  times  in  the   day  and  night,   run  their  trains. 
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"  rendering  passage  on  said  East  street  for  vehicles  and  foot 
passengers,  and  especially  (or  children  of  tender  years,  ex- 
tremely dangerous,  and  thereby  rendering  the  destruction 
by  fire  of  each  of  said  plaintiff's  said  dwelling  houses  ex- 
tremely probable  by  and  from  sparks  of  tire  "  from  the  loco- 
motives ;  that  the  tracks  and  railroad,  so  constructed,  optrr- 
ated,  and  maintained,  render  the  approach  for  vehicles  to  the 
front  of  each  plaintiff's  residence  "  extremely  difficult  and 
unsafe,  and  practically  prevent  and  hinder  the  approach  of 
vehicles;"  that  defendants  almost  daily  leave  freight  cars 
standing  for  hours  at  a  time  in  front  of  plaintiffs'  residences, 
and  unload  freight  of  different  kinds  on  East  street,  and  use 
said  street  "  to  all  intents  and  purposes  as  a  freight  depot,  to 
the  great  annoyance  and  special  damage  of  the  plaintifis,  and 
each  of  them;'  that  "said  nuisance,  trespasses,  wrongs,  and 
injuries  so  inflicted  upon  plaintiffs,  and  each  of  them,  greativ 
decrease  the  value  of  said  several  lands  and  premises  (if 
plaintiffs,  and  each  of  them,  to  their  irreparable  damnge ;" 
that  defendants  threaten  to  continue  the  nuisance,  etc.  The 
prayer  is  for  an  abatement  of  the  nuisance,  and  for  an  in- 
junction.    No  damages  are  asked. 

Did  the  court  err  m  sustaining  the  demurrers  to  this  com- 
plaint? To  enable  the  plaintiff  to  maintain  this  action,  it 
must  be  clearly  shown  that  they  have  sustained,  or 
will  sustain,  a  special  and  peculiar  injurv,  irrepa-  Cj.""*"""'"" 
rable  in  its  nature,  and  different  in  kind  from  that  l^i'JVJ.^ 
sustained  by  the  general  public.  Appellants,  in  j,r». 
order  to  avoid  this  rule,  which  is  universal,  claim 
that  this  action  is  based  upon  the  provisions  of  section  25 1  of 
the  civil  practice  act,  which,  it  is  contended,  changes  the 
common  law  rule  upon  this  subject,  and  hence  that  the  au- 
thorities from  other  states,  based  upon  such  rule,  are  not  ap- 
plicable to  this  case.  The  statute  reads  as  follows:  "Any- 
thing which  is  injurious  to  health,  or  indecent  and  offensive 
to  the  senses,  or  an  obstruction  to  the  free  use  of  property, 
so  as  to  interfere  with  the  comfortable  enjoyment  of  life  or 
property,  is  a  nuisance,  and  the  subject  of  an  action.  Such 
action  may  be  brought  by  any  person  whose  property  is  iii- 
iuriously  affected,  or  whose  personal  enjoyment  is  lessened 
by  the  nuisance  :  and  by  the  judgment  the  nuisance  may  be 
enjoined  or  abated,  as  well  as  damages  recovered."  Gen.  St. 
§  3273.  This  statute,  instead  of  changing,  simply  affirms  the 
rule  above  stated.  Prosser  v.  City  of  Ottumwa,  42  Iowa. 
511 ;  Innis  v.  Cedar  Rapids,  I.  F.  &  N.  W.  R.  Co.,  76  Iowa. 
167.  It  was  copied  from  the  statute  of  California,  and,  prior 
to  its  adoption  by  the  legislature  of  this  state,  the  supreme 
court  of  uiat  state,  in  construing  the  statute,  held,  in  Blanc 
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■zi,  Klumpke,  that  if  the  nuisance  complained  of  only  affects 
"the  plaintiS  in  common  with  the  public  at  large,  although 
in  a  greater  degree,  he  cannot  have  his  private  action."  29 
CaL  159.  This  principle,  under  the  same  statute,  was  subse- 
quently afiirmea  in  Yolo  Co.  v.  City  of  Sacramento,  36  Cal. 
195,  and  in  Grisby  v.  Clear  Lake  Water  Works  Co.,  40  Cat, 
406,  The  contention  of  appellants,  as  to  the  construction  of 
the  statute,  is  untenable. 

Appellants  claim  that  the  allegations  of  the  complaint  are 
sufl&cient  to  show  that  they  have  sustained  damages  special 

and  peculiar  to  themselves,  and  different  in  charac- 
"» "!»••'•>'•■  ter  from  that  which  is  common  to  the  public.  It 
•i^muu'*"  "list  be  admitted  that  it  is  sometimes  difficult  to 
ahowB.  determine  whether  or   not   the    alleged    injuries 

caused  by  a  common  nuisance  are  of  a  kind  that 
give  to  individuals  a  right  of  action.  Among  other  things  re- 
gard must  always  be  had  to  the  locality  where  the  alleged 
nuisance  exists,  as  the  application  of  certain  facts  might  be 
different  in  large  cities  from  that  of  smaller  towns  and  villages, 
or  in  the  country.  The  people  in  each  locality  are,  of  course, 
equally  entitled  to  the  free  protection  of  the  law  ;  but  the 
danger  of  fire,  depreciation  of  property,  deprivation  of  its  en- 
joyment, inconvenience  or  annoyance  in  crossing  a  street  or 
road,  would  be  different  in  deeree  and  kind  in  different  local- 
ities. Robinson  v-  Baugh,  31  Mich.  297;  Sparhawki/. Union 
Pass.  R.  Co.,  54  Pa:  St.  430.  "  To  enumerate  all  the  special 
instances  would  be  an  endless,  as  well  as  utterly  useless,  task, 
for  the  fact  thafa  nuisance  has  been  restrained  in  one  case 
furnishes  no  reason  why  it  should  be  refused  or  granted  in 
another,  as  each  case  must  stand  upon  its  own  facts,  circum- 
stances, and  equities,  and  no  definite  or  precise  standard  can 
be  given."  Wood,  Nuis.  §  809.  As  thepiaintiffs  declined  to 
amend  their  complaint  after  having  been  granted  a  reasonable 
time  so  to  do,  it  must  be  presumed  that  the  facts  are  stated  in 
the  complaint  as  strongly  as  they  could  be  drawn  in  favor  of 
the  plaintiffs.  The  averment  relative  to  the  branch  track  does 
not  merit  any  consideration,  as  it  is  not  specific  enough  to  en- 
able us  to  determine  whether  or  not  any  special  injury,  other 
than  is  alleged  by  the  construction  of  the  main  track,  is  oc- 
casioned thereby.  Its  exact  location  is  left  uncertain.  It  is 
not  shown  upon  which  side  of  the  street  or  of  the  main  track 
it  runs,  nor  is  it  stated  how  far  distant  from  the  main  track  or 
from  the  sidewalk  it  is.  The  allegation  of  the  complaint,  re- 
lating to  the  danger  from  fire  and  to  the  depreciation  in  value 
of  appellant's  property,  are  wholly  insufficient  to  enable  them 
to  maintain  this  action  thereon,  for  the  reason  that  they  are 
merely  conclusions  of  law.     No  facts  are  stated  which  enable 
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the  court  to  determine. whether  there  is  any  danger  of  fire 
from  the  locomotives  attached  to  defendant's  cars.  The  mere 
running  of  railroad  trains,  propelled  by  steam,  through  the 
public  streets  of  a  town,  is'  not  of  itself  sufficient  to  constitute 
a  nuisance  on  account  of  the  remote  probability  that  a  fire 
might  be,  at  some  indefinite  time  in  the  future,  occasioned  by 
sparks  escaping  from  the  locomotives,  and  igniting  the  build- 
ings adjacent  to  the  street.  It  is  not  alleged  that  any  sparks 
of  fire  have  ever  occurred  from  this  cause,  or  that  defendants 
are  not  using  the  most  improved  appliances  and  the  best  ■ 
means  within  their  reach  to  prevent  the  destruetion  of  prop- 
erty by  fire.  Courts  do  not  deal  with  such  remote  probabil- 
ities as  are  alleged  in  this  averment.  Something  tangible  and 
real,  upon  which  opinions  can  be  based  and  judgments  formed, 
must  be  stated,  U  is  not  enough  to  allege  that  the  party  fears 
such  things  might  happen.  He  must  state  the  facts  upon 
which  his  fears  are  founded.  The  allegation  with  reference 
to  the  depreciation  in  value  of  the  lots  owned  by  plaintiffs  is' 
subject  to  the  same  objection.  No  facts  are  stated,  which  justi- 
fy the  conclusion  drawn.  No  tenants  have  been  lost,  no  sales 
prevented.  The  question  whether  property  adjacent  to  a 
street,  upon  which  a  railroad  track  is  laid,  is  increased  or  de- 
creased in  value,  depends  upon  the  facts  and  circumstances 
surrounding  each  case.  Conclusions  are  also  drawn  in  certain 
other  averments  which  are  not  supported  by  the  facts  stated. 
Injunctions  ought  not  to  be  granted  in  cases  of  this  character, 
unless  "  the  threatened  use  of  property  or  the  act  sought  to 
be  restrained  is  clearly  shown  to  be  such  as  leaves  no  doubt 
of  its  injurious  results  ;  such  results  as  are  recognized  to  be 
substantial  legal  injuries.  The  bill  must  set  forth  such  a  state 
of  facts  as  leaves  no  room  for  doubt  upon  the  question  of 
nuisance,  for,  if  there  is  any  doubt  upon  ttiat  point,  the  benefit 
will  be  given  to  the  defendant.  Mere  allegations  of  conclu- 
sions or  opinions  as  to  the  contemplated  injuries  are  not  suffi- 
cient. The  precise  manner  in  which  he  is  to  be  injured  must 
be  stated,"  Garnett  v.  Jacksonville,  St,  A.  &  H,  R.  Co.,  20 
Fla.  go2.  In  Lewiston  T.  Co.  v.  Shasta  &  W.  W.  R.  Co.,  the 
court  said,  citing  from  previous  cases,  "  that  where  the  dam- 
ages are  special — that  is,  such  as  do  not  necessarily  arise,  or 
are  not  implied  by  law,  from  the  act  complained  of— the  facts 
out  of  which  the  damages  arise  must  be  averred  in  the  com- 
plaint."   41  Cal.  565. 

The  allegations  in  the  complaint  relative  to  the  danger  and 
difficulty  of  vehicles,  foot-passengers,  and  children  of  tender 
years  passing  to  and  from  appellants'  residences,  and  on,  along, 
and  over  the  street,  constitute  an  annoyance  and  inconven- 
ience which  appellants  suffer  in  common  with  the  general  pub- 
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lie,  and  affords  no  ground  for  a  private  action.  "  The  courts 
very  wisely  have  unswervingly  adhered  to  the  rule  thai  an 
individual,  in  order  to  be  entitled  to  a  recovery  for  injuries 
sustained  from  a  public  nuisance,  must  make  out  a  clear  case 
of  special  damages  to  himself,  apart  from  the  rest  of  the  public, 
ana  of  a  different  character,  so  that  they  cannot  fairly  be  said 
to  be  a  pai-l  of  the  common  injury  resulting  therefrom.  It  is 
not  enough  that  he  has  sustained  more  damage  than  another  ; 
it  must  be  of  a  different  character,  special  ana  apart  from  that 
which  the  public  in  general  sustain,  and  not  such  as  is  com- 
mon to  every  person  who  exercises  the  right  that  is  injured." 
Wood,  Nuis.  §  646. 

Appellants  refer  to  several  cases  where  the  courts  have  sus- 
tained the  right  of  an  individual  or  individuals  to  abate  a  public 
nuisance,  and  recover  damages  on  account  of  ob- 
structions caused  by  railroad  cars  standing  in  the 
streets,  or  so  running  along  a  street  as  to  prevent 
egress  and  ingress  to  the  property  of  the  individual.  The 
cases  are  too  numerous  to  be  reviewed  at  any  length.  We 
cite  enough,  however,  to  illustrate  the  general  principles  upon 
which  the  distinctions  referred  to  are  loundea.  In  tne  recent 
case  of  Jackson  v.  Kiel,  13  Colo,  378,  the  complaint  alleged 
facts  showing  clearly  "  that  the  ingress  and  egress  to  and  from 
plaintiff's  property  by  vehicles  was  had  solely  by  means  of  the 
intersection  of  Wyncoop  street  [in  the  city  of  Denver]  with 
Tenth,  the  street  upon  which  his  lot  fronts ;  in  no  different  way, 
circuitous  or  otherwise,  could  his  premises  be  thus  reached ;" 
that  the  defendant  "kept  a  large  number  of  railway  cars 
on  Wyncoop  street,  across  the  space  of  its  intersection  with 
Tenth ;  that  during  the  entire  period  covered  by  the  com- 
plaint the  obstruction  thus  created  rendered  it  absolutely 
impossible  for  vehicles  of  any  kind  to  reach  plaintiff's  prem- 
ises.' These  facts  were  held  sufficient  to  show  that  "plaint- 
iff had  suffered  a  special  and  peculiar  private  injury."  la 
Atchison  St.  R.  Co.  v.  Nave  the  respondents  were  the  own- 
ers of  large  buildings  used  as  warehouses  fronting  on  Second 
street  in  the  city  of  Atchison,  which  street  was  only  50  feet 
wide.  There  was  a  broad  guage  railroad  in  the  center  of  the 
street,  which  of  itself  did  not  interfere  with  or  injure  the 
business  of  respondents.  Appellants  obtained  the  right  of 
way  to  construct  a  street  railway  on  Second  street  witnin  15 
feet  of  the  sidewalks.  The  respondents,  in  the  ordinary  and 
usual  transaction  of  their  business,  used  transfer  wagons  20 
to  22  feet  in  length,  and  y\  feet  wide.  The  laying  down  of 
the  second  track  was  such  an  obstruction  of  the  street  as  to 
interfere  directly  with  the  use  of  their  buildings  and  the  con- 
ducting of  their  business,  and  upon  these  facts  the  court  said 
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"  that  the  injury  resulting  from  the  obstruction  of  the  street 
is  one  that  is  special  and  peculiar  to  the  plaintiffs  below,  and 
independent  of  and  different  from  the  general  injury  to  the 
public."  38  Kan.  752,  36  Am.  &  Eng.  R.  Cas.  29.  In  Neitzey 
■V.  Baltimore  &  P.  R.  Co.,  the  defendant,  in  addition  to  its 
main  track  on  a  street  60  feet  in  width,  laid  four  other  sep- 
arate tracks,  "and,  not  content  with  passing  over  its  mam 
track,  converted  the  whole  street,  to  the  width  mentioned,  to 
the  purposes  of  a  freight  depot  or  station,  by  placing  cars  on 
those  tracks,  and  allowing  them  to  remain  permanently  ;  by 
loading  and  unloading  its  cars,  a  great  deal  of  the  freight  of 
which  was  of  a  very  noxious  and  offensive  character,  such  as 
manure,  fertilizers,  etc. ;  that  it  allowed  cattle  cars  to  stand 
there,  and  cars  that  had  been  used  for  the  transportation  of 
cattle,  manure,"  etc.  The  court  very  properly  said  that  the 
railroad  company  was  not  authorized,  under  tne  acts  of  con- 
gress, "  to  convert  the  public  highways,  the  streets  and  ave- 
nues of  the  city,  into  freight  yards.  The  proper  place  for 
cars,  when  not  in  use,  is  the  depot,  station,  or  yard  of  the 
company,  and  the  proper  place  to  load  and  unload  freight  is 
a  freight  station  ;"  yet,  notwithstanding  these  facts,  if  the  in- 
convenience resultmg  from  them  only  affected  the  general 
public,  it  was  held  that  it  should  only  be  treated  as  a  public 
nuisance.  "  But  when  these  cars  have  been  used  for  the  con- 
veyance of  offensive  matter,  so  as  to  infect  the  whole  atmos- 
phere with  noxious  odors,  and  when  the  freight  loaded  and 
unloaded  there  consists  of  similar  material,  and  the  process 
of  bringing  the  cars  there  and  taking  them  away  for  the  pur- 
pose of  loading  and  unloading  causes  annoyance  by  jarring 
the  neighboring  houses,  and  the  smoke  from  the  engines 
penetrates  the  dwellings,  all  this  then  becomes  more  than  a 

Eublic  nuisance — it  becomes  a  private  nuisance,"  actionable 
y  individuals  who  have  suffered  this  species  of  injuries.  5 
Mackey  (D.  C),  34,  26  Am.  &  Eng.  R.  Qis.  553. 

From  these  and  other  authorities  cited  in  the  briefs  of  coun- 
sel, and  from  the  discussion  of  the  principles  and  review  of 
the  authorities  in  Wood  on  Nuisances,  in  chapter  19,  relating 
to  private  actions  for  injuries  from  public  nuisances,  section 
645  ei  seq.,  and  in  chapter  25,  relating  to  remedies  in  equity, 
section  "m  et  seq.,  it  will  readily  be  seen  that  the  control- 
ling principle  which  gives  the  right  of  action  to  private  in- 
dividuals to  abate  a  public  nuisance  is  the  invasion,  impair- 
ment, or  destruction  of  a  common  right  which  they  possess, 
independent,  separate,  and  distinct  from  the  rights  enjoyed 
by  tne  general  pubHc.  If  the  alleged  wrongful  act  is  only 
an  obstruction  to  the  exercise  and  enjoyment  of  a  right  com- 
mon to  the  public  as  well  as  to  the  individuals,  then  the 
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remedy  is  by  an  information  filed  by  the  attorney  general  or 
district  attorney  on  behalf  of  the  public,  or  by  indictment. 
But  if  the  facts  alleged  and  proven  constitute  an  injury  to 
the  health,  or  is  indecent  or  offensive  to  the  senses,  orcreates 
an  obstruction  to  the  right  of  enjoyment  and  use  of  the  prop- 
erty of  individuals  whicn  is  common  to  them,  then  the  nuis- 
ance becomes  to  them  a  private  nuisance,  constituting  a  spe- 
cial and  peculiar  injury,  distinct  from  that  of  the  public, 
for  which  they  can  maintain  an  action,  although  such  wrongs 
and  injuries  might  also  so  far  affect  the  public  as  to  be  action- 
able by  information  or  by  indictment. 

The  averments  under  consideration  do  not  state  facts  suffi- 
cient to  enable  appellants  to  maintain  this  action.  East  street 
is  80  feet  wide.  The  main  track  is  in  the  center  thereof,  leav- 
ing ample  room  for  foot  passengers  and  vehicles  to  pass  each 
other  on  both  sides  of  the  track.  The  obstructions  complained 
of  do  not  prevent  ingress  or  egress  to  the  premises  01  appel- 
lants; do  not  invade  any  right,  or  destroy  the  use  of  their 
property,  or  impair  its  value,  to  any  appreciable  degree. 
They  constitute  an  annoyance  and  inconvenience,  at  times, 
to  appellants  and  their  families,  to  pedestrians  and  drivers  of 
vehicles  having  occasion  to  travel  on  or  across  the  street  at 
the  places  mentioned  in  the  complaint.  Appellants  have  the 
undoubted  right  to  pass  over  trie  street,  but  the  injury  to 
them  in  being  occasionally  prevented  from  so  doing  is  an  in- 
jury and  danger  also  suffered  by  the  rest  of  the  public.  "  It 
makes  no  difference,  as  to  the  remedy,  that  they  would  prob- 
ably have  more  occasion  to  use  this  part  of  the  road  than 
most  others  would.  The  injury  still  consists  in  their  being* 
deprived  of  the  enjoyment  of  a  common  public  right,  which 
is  not  their  private  property."  Higbee  v.  Camden  &  A.  R. 
Co.,  ig  N.  J.  Eq.  279;  Hogan  v.  Central  Pac.  R.  Co.,  71  Cal, 
86;  Wood,  Nuis.  §  646.  Mere  inconvenience,  such  as  is  al- 
leged in  the  complaint,  is  not  sufficient  to  authorize  the  plaint- 
iff to  maintain  this  suit.  There  must  be  an  injury  of  such  a 
character  as  to  affect  the  ordinary  use  and  enjoyment  of  the 
property  of  plaintiffs.  It  must  be  real  and  substantial.  There 
must  be  an  interference  to  a  convenience  that  exists  as  a  legal 
right  in  the  plaintiffs  distinct  from  the  rights  of  the  public. 
Wood,  Nuis.  §§790,  800,  801 ;  Sparhawk  »,  union  Pass  R.  Co.,, 
54  Pa.  St.  427,  430. 

The  mere  fact  that  the  alleged  inconvenience  and  annoyance 
is  greater  in  degree  to  the  plaintiffs  than  it  is  to  other  citizens- 
does  not  authorize  a  private  action  to  be  maintained.  All 
the  authorities  agree  tnat,  to  support  the  action,  the  damage 
must  be  different,  not  merely  in  degree,  but  different  in  kind,, 
from  that  suffered  in  common ;  hence  it  has  been  well  settled 
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that,  though  the  plaintiff  may  suffer  more  inconvenience  than 
others  from  the  obstruction,  by  reason  of  his  proximity  to 
the  highway,  that  will  not  entitle  him  to  maintain  an  action. 
Wood,  Nuis.  §  646;  San  Jose  Ranch  Co.  v.  Brooks,  74  Cal. 
465  ;  McCowan  T/.  Whitesides,  31  Ind.  237;  Hartshorn  v.  In- 
habitants of  South  Reading,  3  Allen  (Mass.)>  504;  Clark  v. 
Chic^o  4  N,  W.  R.  Co.,  70  Wis.  597 ;  Wesson  v.  Washburn 
Iron  Co.,  13  Allen  (Mass.),  loi ;  Proprietors  of  Quincy  Canal 
V.  Newcomb,  7  Mete,  (Mass.),  283 :  Brainard  v.  Connecticut 
Riv.  R.  Co.,  7  Cush.  (Mass.),  510 ;  Stetson  v.  Faxon,  19  Pick. 
(Mass.),  160;  Shaubutw.  St.  Paul  &  S.  C.  R.  Co.,  21  Minn. 
504 ;  Houck  V.  Wachter,  34  Md.  272 ;  Marini  v.  Graham,  6y 
Cal.  132,  133,  8  Am.  &  Eng.  Corp.  Cas,  401. 

There  is  but  one  other  averment  in  the  complaint  which' 
requires  any  further  discussion.     It  is  the  one  principally  re- 
lied upon  by  appellants  as  clearly  showing;  a  spe- 
cial and  peculiar  injury  to  them,  to  wit,  the  aver-      !?^7»- 
ment  that  they  respectively  own  the  land  in  fee  of     SJlJii^Vr. 
said  East  street  "to  the  middle  thereof,  in  front 
of  his  said  premises ;  said  ownership  in  said  street  in  said 

f>laintiff  being  subject  only  to  an  easement  in  the  general  pub- 
ic for  use  for  the  ordinary  purposes  of  a  public  street  in  said 
town  of  Reno."  Numerous  authorities  are  cited  to  show 
tbat  the  law  presumes  such  ownership  independent  oi  any 
such  averments  in  tiie  complaint.  Appellants,  therefore,  claim 
that  they  have  such  an  interest  in  the  street  as  to  enable  them 
to  enjoin  defendants  from  maintaining  a  railroad  track  and 
running  cars  thereon  without  their  consent,  "  without  em- 
ploying legal  methods  and  making  compensation  therefor." 
Admitting,  for  the  purposes  of  this  decision  (without  consid- 
ering the  question),  that  they  own  the  land,  as  claimed  to  the 
middle  of  the  street,  it  is  apparent  that  such  an  interest  would 
only  give  them  an  individual  right  of  action,  and  that,  in  re- 
lation  to  this  averment,  the  other  grounds  of  the  demurrers 
are  well  taken.  The  rule  is  well  settled  that  where  the  in- 
jury is  common  to  several  different  property  owners,  they 
all  unite  in  one  action  for  an  injunction  to  restrain  a  private 
nuisance;  but  the  injury  here  complained  of  is  not  of  such 
a  character. 

We  have  been  referred  to  several  cases  like  Reid  v.  Gifford, 
I  Hopk.  (N.  Y.),  Ch.  419,  where  several  proprietors  of  distinct 
lands  and  mills,  and  of  separate  parts  of  a  natural  watercourse, 
were  permitted  to  join  in  one  suit  for  a  common  injury  to 
their  propertj'.  The  correctness  of  that  principle  is  not  ques- 
tioned. We  have  already  stated  that  the  rule  governing  such 
cases  is  well  settled.  In  Schultz  v.  Winter  this  court  had  oc- 
casion to  distinguish  the  facts  in  that  case  from  those  men- 
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tioned  in  Reid  v.  Gifford,  and  in  deciding  that  the  demurrer 
to  the  complaint  was  well  taken,  said:  "The  complaint  not 
o'niy  fails  to  show  any  community  of  interest  between  the 
plaintiffs,  but  clearly  negatives  any  common  interest.  *  * 
*  They  ask  not  that  the  waters  of  the  creek  may  flow  over 
their  lands  in  the  natural  channel,  but  that  each  *  *  * 
may  divert,  use,  and  dissipate  certain  specified  portions  there- 
of."    7  Nev.  133, 

The  injury  to  the  lands  of  plaintiffs,  which  we  are  now  con- 
sidering, is  not  a  common  injury  to  them.  There  is  no  com- 
munity of  interest  between  the  plaintiffs  in  regard  thereto. 
The  injury  to  the  fee  of  Fogg,  as  the  owner  of  a  town  lot,  is 
an  individual  injury  to  him.  Neither  Brookinsnor  Peterson 
have  any  interest  in  the  land  owned  by  Fogg,  and  hence  can- 
not recover  for  any  injury  which  simply  relates  thereto.  So  of 
each  of  the  parties.  In  the  cases  where  injunctions  were  is- 
sued upon  the  ground  of  plaintiff's  interest  in  the  land  to 
the  middle  of  the  street,  the  actions  were  brought  by  the  in- 
dividual owner  or  owners  of  the  land.  In  Hinchman  v.  Pat- 
terson H.  R.  Co.  the  complainants  were,  as  here,  respectively, 
the  owners  of  lots  abutting  bn  the  street,  and  claimed  title  to 
the  middle  of  the  street,  and  sought  to  enjoin  the  construc- 
tion of  defendant's  railroad  upon  the  ground,  among  others, 
that  it  was  "  taking  the  property  of  complainants  for  public 
use  '  without  just  compensation.'  "  The  court,  after  stating 
the  presumption  of  law  to  be  "that  the  owners  of  the  land 
on  each  side  of  the  street  own  to  the  middle  of  the  street, 
and  have  the  exclusive  right  to  the  soil  subject  to  the  right 
of  way,"  said  :  The  bill  is  objectionable  en  the  ground  of  a 
misjoinder  of  parties.  The  complainants  are  owners  of  sev- 
eral and  distinct  lots,  having  no  common  interest,  but  seek- 
ing to  enforce  several  and  distinct  claims.  They  seek  to  en- 
force no  common  right,  as  in  case  of  right  of  common,  nor  to 
obtain  reHef  against  a  common  wrong.  *  •  *  The  bill 
seems  to  have  been  framed  under  the  impression  that  the 
nuisance  was  a  grievance  common  to  all  the  land-owners,  and 
therefore  that  aU  might  properly  be  joined.  But  each  com- 
plainant seeks  for  relief  for  special  injury  to  his  own  property 
by  the  construction  of  the  railroad.  On  this  ground  the  bill 
is  clearly  demurrable.  17  N.  J.  Eq.  82.  See,  also,  Yate  v, 
'  Ohio  &  M.  R.  Co.,  10  Ind,  174;  Dicey,  Parties,  rule  78,  p.  347  ; 
Id.  rule  80.  p.  401  ;  Morris  &  E.  R.  Co.  v.  Prudden,  20  N.  J. 
Eq.  539  ;  Demarest  v.  Hardham,  34  N,  J.  Eq.  472.  The  judg- 
ment of  the  district  court  is  afHrmed. 

Conitruction  of  Railwayi  in  8tre«t—8p«cial  Injuryto  Abutting  Prop«rty. 
—See  Gilbert  v.  Greely.  S.  L.  &  P.  R.  Co.,  (Colo.)  40  Am.  &  Eng.  R.  Cas. 
300 :  McQuaid  v.  Portland  &  V.  R.  Co.,  (Or.)  40  Id.  308 ;  Dodge  v.  Penn- 
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svlvaniaR.  Co.  (N.  J.).  36 /</.  180;  Texarkana  ft  N.  W.  R.  Co.  v.  Goldberg 
(Tex.),  3J  Id.  240 ;  Indiana,  B.  &  W,  R.  Co.  v.  Eberle  (Ind.),  33  Id.  no ; 
Central  Branch  U.  P.  R.  Co.  v.  Andrews  (Kan.),  14  Id.  248  ;  Grand  Rapids 
A  I.  R.  Co.  V.  Heisel  (Mich.),  10  Id.  260,  note  38  Id.  ^tq. 


Des  Moines  &  Kansas  City  R.  Co. 

{Iowa  Supreme  Court,  January,  2^,  iSpO.) 

Ccnstruetion  of  Railroad  InStraet—Nuliance — Injunetion — Efhetof  Judf- 
■n«nt  for  DwnagM. — Under  the  Iowa  statute  prohibiting  the  laying  of  a 
railroad  track  in  a  street  before  the  daniaee  is  ascertained  and  paid  to 
abutting  property  owners,  the  right  oi  an  abutting  property  owner  to  en- 
join  the  company  from  occupying  the  street  on  the  ground  that  it  is  a 
trespasser  and  maintaining  a  nuisance,  is  not  me^ed  in  a  judgment  ob- 
tained by  him  against  the  company  for  damages  to  his  property  which 
has  not  been  paid. 

Sains— Salsof  Railroad  undsr  Foracloture — Llabilit}  of  Purchasar.— The 
fact  that  subsequently  to  the  rendition  of  the  judgment  the  railroad  has 
been  sold  under  foreclosure  proceedings  does  not  preclude  the  property 
owner  from  enjoining  the  continued  occupation  of  tlie  street  by  the  pur- 
chaser of  the  railroad,  the  purchaser  being  only  entitled  to  such  rights  as 
were  acquired  by  the  company  constructing  il. 

Sam* — Judgment  lor  Damagas—Mergar  of  t>rf«nsei—Con»nt  of  Praparty 
Ownsr*. — The  judgment  for  damages  obtained  against  the  company  con- 
structing a  railroad  in  the  street  merges  any  defenses  which  It  might  have 
had,  ana  the  purchaser,  havii^  no  greater  rights,  cannot  plead  in  defense 
that  the  original  occupation  of  the  street  was  by  the  consent  of  the  prop- 
erty owners. 

Samo—Trn  pa**— Purchaser  of  Railroad— Statute  of  Llmitallont.— The 
trespass  by  the  purchaser  o(  the  railroad  only  commences  from  the  date 
when  it  entered  upon  the  possession  of  the  railroad,  and  the  statute  of 
limitation  only  commences  to  run  from  that  date  against  a  suit  to  enjoin 
it  from  continuing  the  same, 

Appeal  from  District  Court,  Polk  County. 

In  July  and  Augiist,  1883,  the  Des  Moines,  Osceola  & 
Southern  Railroad  Company,  the  then  owner  of  the  railroad 
property  now  owned  and  operated  by  the  defendant,  the  Des 
Moines  &  Kansas  City  Railway  Company,  without  the  pay- 
ment of  damages  to  the  plaintiff's  abutting  property,  laid 
down  a  railroad  track  in  the  street  south  of  the  plaintiff's 
property,  and  another  track  partly  in  an  alley  on  the  north 
ni  trie  plaintiff's  property,  which  was  a  lot  and  dwelling  house 
fronting  south  :  the  lot  being  44  feet  on  the  south  front  and 
running  back  to  the  alley  some  56  leet.  In  a  suit  brought  in 
the  Polk  circuit  court  for  the  May  term,  1885,  to  recover 
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against  the  then  owner  of  the  railroad,  the  Des  Moines,  Os- 
ceola &  Southern  Railroad  Company,  the  damages  for  iayine 
these  tracks,  the  plaintiff,  as  interveiior,  wassubsequentlyao- 
judged  to  be  the  owner  of  the  property,  and  on  October  19, 
1886,  recovered  verdict  and  judgment  for  the  damages  in  the 
sum  of  $1,500.  In  thissuitthe  Des  Moines,  Osceola  &  South- 
ern Railroad  Company  had  appeared  and  filed  an  answer, 
which  was  subsequently  withdrawn ;  and,  on  default  for  want 
of  an  answer,  the  case  was  submitted  to  the  jury  for  an  as- 
sessment of  damages,  and  a  verdict  for  $1,500  rendered,  and 
judgment  rendered  thereon.  The  defendant  herein  obtained 
its  title  to  the  railroad  property  of  the  Des  Moines,  Osceola 
&  Southern  Railroad  Company,  through  one  M.  V.  B.  Ed- 
gerly,  who  was  the  purchaser  under  a  foreclosure  sale  in  the 
federal  court  in  October,  1887,  which  sale  was  confirmed, 
and  possession  obtained  in  January,  1888.  The  petition  asks 
that  the  defendant  company  be  enjoined  from  tne  operation 
of  its  road,  and  the  maintaining  of  its  tracks  as  laid,  until  the 
judgment  obtained  against  the  Des  Moines,  Osceola  &  South- 
ern Railroad  Company  is  paid.  The  answer  is  in  four  divi- 
sions, and  presents,  in  substance,  defenses  as  follows :  (i) 
That  the  suit  in  the  federal  court,  by  virtue  of  which  the  road 
was  sold  to  the  defendant  company,  was  commenced  before 
the  action  in  which  the  plaintiff  obtained  the  judgment  which 
he  now  seeks  to  collect ;  and  that  the  rendition  of  that  judg- 
ment is  a  merger  of  his  cause  of  action  therein  ;,  and  that  its 
collection  must  be  from  the  company  against  which  it  was 
rendered.  (2}  That  the  action  is  barred  by  the  statute  of 
limitations.  (3)  That  the  defendant  company  committed  no 
acts  of  injury  against  the  plaintiff,  and  that  the  plaintiff's 
remedy  is  merged  in  the  former  judgment.  {4)  That  the 
tracks  were  placed  and  constructed  in  the  street  and  alley  by 
acquiescence  and  consent  of  the  then  owner  of  the  property 
claimed  to  be  injured.  To  this  answer  there  was  a  demurrer, 
which  was  overruled  ;  and  from  a  judgment  against  him  the 
plaintiff  appeals. 

Whiling  S.  Clark,  for  appellant. 

Kauffman  &  Guerttsey,  for  appellee. 

Granger,  J. — In  our  consideration  of  the  case  we  will 
speak  of  the  Des  Moines,  Osceola  &  Southern  Railway  Com- 
pany as  the  "  Osceola  Company,"  as  it  is  thus  referred  to  in 
argument.  The  Osceola  Company  laid  its  track  in  the  street 
in  question  without  authority,  and  the  plaintiff  thereafter,  in 
a  proceeding  at  law,  obtained  a  judgment  against  such  com- 
pany for  $1,500,  as  the  resulting  damage,  which  is  unpaid. 
Before  the  commencement  of  the  suit  for  damages  a  fore- 
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closure  suit  was  commenced  in  the  federal  court,  which  re- 
sulted in  a  decree  and  sale  of  the  road,  under  which  the  de- 
fendant now  owns  it. 

I,  The  first  question  presented  by  the  record  is,  are  the 
rights  of  the  plaintiff  so  merged  in  the  judgment  against  the 
Osceola  Company  as  to  defeat  this  action?  To  us 
the  logical  course  is  to  first  inquire  if  this  proceed-  ™*<^«* 
ing  would  be  available  to  the  Osceola  Company,  if  j,'^"*  '*' 
it  still  owned  the  road,  and  the  plaintiff  had  his 
judgment.  Code,  §464,  provides  that  cities  shall  "  have  the 
power  to  authorize  or  forbid  the  location  and  laying  down  of 
tracks  for  railways,  *  *  *  oh  allstreets,  alleys,  and  pub- 
lic places ;  but  no  railway  track  can  thus  be  located  and 
laid  down  until  after  the  injury  to  property  abutting  upon  the 
street,  alley  or  public  places  upon  which  such  railway  track 
is.  proposed  to  be  located  and  laid  down  has  been  ascertained 
and  compensated  in  the  manner  provided,"  etc.  It  is  to  be 
kept  in  mind  that  this  proceeding  is  not.  in  whole  or  in  part, 
for  property  taken  by  the  company,  but  for  damage  to  prop- 
erty abutting  on  the  street  because  of  the  location  of  the  road 
in  the  street.  In  such  a  case  the  plaintiff  could  not  institute 
proceedings,  and  merely  have  the  damage  assessed.  MuU 
hoUand  v.ues  Moines  &  W.  R.  Co.,  60  Iowa,  740,  lo  Am.  & 
Eng.  R.  Cas.  99.  His  only  method  of  having  his  damage  ju- 
dicially determined,  at  his  own  instance,  is  by  a  proceeding 
for  judgment.  It  is,  as  we  understand,  conceded  that  upon 
a.mere  assessment  by  a  sheriff's  jury,  or  on  appealtherefrom, 
if  the  damage  is  not  paid,  the  company  may  be  enjoined  on 
the  ground  that  it  is  a  trespasser,  and  maintaining  a  nui- 
sance ;  that  the  occupancy  of^  a  street  in  such  manner,  with- 
out first  taking  steps  to  ascertain  the  damage,  and  paving 
the  same,  is  a  nuisance.  See  Merchants'  Union  Barb  Wire 
Co.  V.  Chicago,  R.  I.  &  P.  R.  Co.,  70  Iowa,  705. 

As  we  understand,  then,  this  question  is  practically  involved : 
If  a  company  or  person  shall  become  a  continuing  tres- 
passer on  the  premises  of  another,  and  the  injured  party  shall 
obtain  a  judgment  for  the  damage,  which,  because  of  the  in- 
solvency of  the  party,  or  for  other  reasons,  is  not  collectible, 
does  the  mere  fact  of  obtainingthejudgmentdivcst  the  prop- 
erty owner  of  the  right,  by  other  proceedings,  to  remove  the 
trespasser,  and  abate  the  nuisance  caused  by  the  trespass? 
If  so,  we  naturally  inquire,  why  ?  Has  the  position  the  sup- 
port of  authority  or  reason  ?  We  are  referred  to'Coy  v.  City 
of  Lyons,  17  Iowa,  i  ;  Lambt'.  McConkey,  76  Iowa, 47;  HawK 
V.  Evans,  76  Iowa,  593,  and  Whitaka  ».  Johnson,  12  Iowa,  596. 
But,  with  our  understanding  of  the  cases,  they  involve  no 
such  question.    The  question  involved  in  this  suit  was  in  no 
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way  involved,  nor  do  we  see  how  it  could  have  been,  in  the 
suit  for  damage.  It  is  true  that  an  injunction  suit  might 
have  been  in  lieu  of  the  suit  for  damage  ;  but  the  plaintiff  had 
the  right  to  prosecute  his  claim  for  damage  to  a  judgment, 
with  the  hope  or  belief  that  when  the  damage  was  fixed  it 
would  be  paid.  The  most  that  can  be  said  of  the  suit  for 
damage  is  that  it  adjudged  the  company  a  trespasser,  and  de- 
termined the  damage.  To  know  what  right  this  judgment 
gave  the  defendant  company,  we  must  look  to  the  terms  of 
the  judgment  and  the  law.  The  judgment  fixes  the  damage, 
and  gives  the  plaintiff  a  right  to  collect  the  same  by  the  or- 
dinary processes  of  the  court.  The  law  (Code,  §  464)  pro- 
vides that  the  track  shall  not  be  laid  until  the  damage  is 
ascertained  and  paid.  The  law  contemplates  both  ascer- 
tainment and  payment  before  the  right  of  occupancy  exists. 
We  see  nothing  in  the  facts  of  the  company  becoming  a  tres- 
passer, and  that  the  plaintiff  sought  by  other  means  or  meth- 
ods to  get  his  pay,  and  failed,  to  create  a  right  of  occupancy 
in  behalf  of  the  company.  This  conclusion  has  strong  sup- 
port in  the  cases  of  Henry  v.  Dubuque  &  P.  R.  Co..  10  Iowa, 
540;  Richards  v.  Des  Moines  Val.  R.  Co.,  18  Iowa,  259.  The 
case  of  Conger  I'.  Burlington  &  S.  W.  R.  Co.,  41  Iowa,  419, 
gives  recognition  to  thislcind  of  proceeding,  "as  a  means  of 
coercing  payment  of  damages."  See  also,  Irish  v.  Railway 
Co.,  44  Iowa,  380,  in  which  case  there  seems  to  have  been  a 
judgment,  and  not  a  mere  assessment  of  damages.  See  also, 
Varner  v.  St.  Louis  &  C.  R.  R.  Co.,  55  Iowa,  677. 

This  reasoning  has  been  on  the  basis  of  dealing  with  the 
Osceola  Company.  We  next  inquire  what  advantage  has  the 
defendant  company  that  the  Osceola  Company 
could  not  have?  A  point  especially  urged  is  that 
the  foreclosure  suit  in  the  federal  court  was  com- 
menced before  the  suit  for  damage  was,  and  that 
the  defendant  company  can  in  no  way  be  affected 
by  the  adjudication  in  the  damage  suit.  That  is  probably 
true,  but  we  think  there  is  a  misapprehension  as  to  the  real 
purpose  of  this  proceeding.  If  the  effect  of  this  proceeding 
IS  to  establish  a  liability  against  the  defendant  company  for 
the  judgment  in  question,  then  the  force  of  appellant's  posi- 
tion isapparent.  But  we  do  not  understand  plaintiff  to  assert 
the  defendant's  liability  on  the  judgment,  but  only  that  by 
its  purchase  it  obtained  no  right  to  maintain  the  tracks  in  the 
streets  in  question ;  that  the  Osceola  Company  had  no  such 
right  even  after  the  judgment  for  damage  ;and  that  the  defend- 
ant company  took  only  the  rights  of  the  Osceola  Company. 
With  this  view  there  seems  to  be  little  room  for  controversy 
as  to  this  branch  of  the  case.     The  defendant  company  pur- 
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chased  only  the  Osceola  Company's  roads  and  tracks,  with 
such  rights  as  the  company  possessed.  If  the  Osceola  Com- 
pany had  not  the  right  to  maintain  the  tracks  in  the  street, 
this  company  has  not.  This  proceeding  is  to  give  the  com- 
pany its  choice  to  pay  the  damage  and  occupy  the  street,  as 
the  Osceola  Company  might  have  done,  or,  without  payment, 
to  abandon  the  street,  as  the  Osceola  Company  could  have 
been  required  to  do.  The  authorities  cited  have  no  applica- 
tion to  such  a  state  of  facts.  As  we  view  the  case,  the  de- 
fendant company  has  no  right  to  the  streets,  by  virtue  of  its 
purchase,  that  should  not  be  accorded  to  the  Osceola  Com- 
pany, if  it  were  a  defendant  in  this  proceeding. 

One  other  point  urged  can  best  be  considered  in  this  con- 
nection. It  is  that  in  the  suit  for  damage  there  was  a  prayer 
for  an  injunction,  as  in  his  case  ;  and  hence  that  the 
point  has  been  adjudicated,  and  is  a  bar  to  this  pro-  ^^'^'"' 
ceeding.  It  is  doubtful  if  the  question  properly 
arises  under  the  state  of  the  record ;  but  it  is  sufficient  to  say 
that  the  damage  suit  was  originally  commenced  by  one  Kelly, 
who  then  owned  the  abutting  premises,  and  his  petition  did 
contain  such  a  prayer.  Pending  the  suit  the  plaintiff,  Har- 
bacb,  became  the  owner  of  the  premises,  and  the  interested 
party  adverse  to  the  company,  and  came  into  the  suit  by  in- 
tervention. The  adjudication  was  finally  on  the  issue  pre- 
sented by  the  intervention  petition  ;  and  no  relief  is  therein 
asked  byway  of  injunction,  nor  did  that  proceeding  involve 
any  issue  in  this  case. 

2.  The  fourth  division  of  the  defendant^  answer  plends 
that  the  tracks  were  laid  upon  the  streets  in  question  by  the 
acquiescence  and  consent  of  the  then  owner  of  the 
abutting  premises,  given  by  parol.  The  demurrer,  **n*r  of  Je- 
of  course,  admits  the  facts,  but  denies  their  suffi-  J^^]',  f„ 
ciency.  The  petition  alleges  the  obtaining  of  the  dKa«e«i 
judgment  against  the  Osceola  Company  for  dam- 
age, and  that  fact  stands  undenied  in  the  case,  and  is  to  be 
treated  as  a  fact;  and,  as  to  the  Osceola  Company,  that 
judgment  operates  as  a  merger  of  whatever  defenses  might 
nave  been  pleaded  in  the  suit.  The  fact  that  it  occupied  the 
street  by  the  consent  of  the  abutting  property  owner,  of 
course,  could  have  been  pleaded,  and  would  have  been  a  good 
defense.  By  the  neglect  to  so  plead,  that  company  couTd  be 
barred.  The  defendant  company  is  in  no  better  position. 
By  its  purchase  it  succeeded  to  no  more  rights  than  the  Os- 
ceola Company  had. 

3.  The  only  remaining  question  requiring  consideration  is 
that  of  the  statute  of  limitations.  It  is  true  that  more  than 
five  years  elapsed  after  the  tracks  were  laid  before  the  com- 
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mencement  of  this  suit.     The  case  of  Pratt  v.  Des  Moines  N. 

W.  R.  Co.,  72  Iowa,  249,  32  Am.  &  Eng.  R.  Cas. 
8t«uta*r  236,  is  relied  upon  by  appellee  as  controlling  this 
iMutuu-  point  in  the  case.  We  however,  think  the  point 
MiMtHi.  must  be*  ruled  on  a  state  of  facts  entirely  different, 
ciuw*r.  and  as  to  which  the  case  has  no  applicability.    A  few 

words,  to  our  minds,  should  be  conclusive  of  this 
branch  of  the  case.  The  Osceola  Company,  while  occup)'- 
ing  the  street,  was  as  we  have  held  a  trespasser.  It  had  no 
right  to  maintain  the  track  in  that  place.  Having  no  such 
right,  a  conveyance  of  its  interest  to  the  defendant  company 
could  give  it  no  such  right.  So  far  as  the  defendant  com- 
pany is  concerned  its  trespass  began  when  it  assumed  to  main- 
tain the  track  in  the  street.  Its  act  in  this  respect  is  entirely 
distinct  from  that  of  the  Osceola  Company.  The  judgment 
for  the  trespass  against  the  Osceola  Company  is  not  against 
this  company  ;  and,  if  it  pays  it,  it  is  only  to  secure  a  right  in 
consideration  of  the  payment.  The  Osceola  Company  had 
the  right  to  pay  the  judgment  and  continue  its  tracks  on  the 
street.  The  most  that  the  defendant  company  can  claim  in 
this  respect  is  the  right  to  do  the  same  thing.  When  the  de- 
fendant company  took  possession  of  the  street,  a  new  cause 
of  action  arose.  The  plaintiff  might  permit  the  Osceola  Com- 
pany to  remain,  as  a  favor,  or  for  other  reasons.  Such  a  priv- 
ilege would  not  pass  by  a  sale  of  the  road  to  this  company. 
This  cause  of  action  did  not  arise  until  January,  i^S,  and  is 
not  barred  by  the  statute  of  limitations.  The  answer  does 
not  state  a  defense  to  the  plaintiff's  cause  of  action,  and  the 
district  court  erred  in  overruling  the  demurrer. 
Reversed. 

Straeti— Right  to  Injunction  ■gainst  Conitruction  of  RallrcMd. — See  note 

38  Am.  &  Eng.  R.  Cas.  461  ;  Denver  &  S.  F.  R.  Co.  71,  Domke  (Colo.),  36 
Id.  155 ;  Mobile  v.  Louisville  &  N.  R.  Co,  (Ala.),  36  /rf.  171  ;  Dodge  v. 
Pennsylvania  R.  Co,  (N.  J.),  36 /rf.  180;  Kavanagh  k  Mobile  A  G.  K.  Co. 
(Ga.),  32 /rf,  267,  note  270;  Pennsylvania  R.  Co.  7/.  Angel  {N.  J.),  26 /rf. 
SS9;  Spencer  v.  Point  Pleasant  &  O.  Riv,  R.  Co.  (W.  Va,).  20  Id,  125; 
Oimpbelli..  Point  Pleasant  &  O.  Riv.  R.  Co.  (W.Va.),  lo  Id.  157;  Smith 
V.  Point  Pleasant  &  O,  Riv,  R,  Co,  {W,  Va,),  -K)  Id.  160;  Hale  v.  Point 
Pleasant  &  O.  Riv.  R,  Co.  (W.  Va.),  20  Id.  162  ;  Randall  i-.  JacksonvIHe  St. 
R.  Co,  iFla.),  17  /rf.184;  Hodges  f,  Baltimore  U.  P.  R.  Co.  (Md.).  lo/tf'. 
270 ;  Scioto  Val.  R.  Co,  v.  Lawrence  (Ohio),  7  Id.  93  ;  Story  v.  New  York 
El.  R.  Co.  (N.  Y.).  ^  Id.  596. 
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Merchants'  Union  Barb-Wire  Co. 


Chicago,  Rock  Island  &  Pacific  R.  Co; 
{/awa  Supreme  Court,  February  13,  x8go^ 

Construction  of  RailroAd  )n  Straat— Compantatlon— Ettoppcl— Ausnt  of 
Property  Own«r«. — If  persons  who  own  property  abutting  upon  a  street. 
either  In  writing  or  by  parol,  join  with  the  owners  of  the  other  lots  abut- 
ting thereon  in  an  agreement  tliat  a  railroad  track  may  be  laid  down 
therein  and  operated,  and  pursuant  to  that  agreement  a  railroad  track 
is  constructed,  the  owners  of  the  lots  and  their  subsequent  assignees  or 
grantees  are  estopped  from  claiming  damages  for  the  construction  of  the 
railroad  under  a  statute  requiring  the  payment  of  compensation  to  them. 

Sama — Purohasar  of  Property — Notice  of  Auent. — The  purchaser  of  lots 
abutting  upon  a  street  is  chargeable  with  notice  of  the  rights  of  a  rail- 
road company  arising  from  the  fact  that  it  is  in  possession  of  that  part  of 
the  street  upon  which  its  track  is  laid. 

8amo — Evidence  of  Auent — Sufficlancj-^A  suit  in  equity  was  brought 
to  recover  damages  to  a  lot  by  the  construction  and  operation  of  a  rail- 
road in  the  street  under  a  statute  which  prohibited  the  laying  of 
railroad  tracks  in  streets  without  compensating  the  abutting  lot-own- 
ers. It  appeared  from  the  evidence  that  at  the  time  when  the  railroad 
was  constructed  a  petition  was  circulated  among  the  lot-owners  consenting 
to  the  laying  down  of  the  track ;  that  while  neither  of  the  persons  who 
jointly  owned  plaintiff's  lot  at  that  time  signed  the  petition,  yet  that  one 
of  the  joint  tenants  was  present  when  the  track  was  staked  out  by  the 
engineer,  and  that  he  assented  to  its  construction.  No  complaint  or  claim 
was  made  for  a  period  of  eight  and  a  half  years.  Prior  to  the  construction 
of  the  railroad,  the  whole  street  was  used  for  railroad  purposes  and  travel 
by  ordinary  vehicles  along  the  street,  except  at  the  outer  edges,  was  not 
practicable.  The  main  line  of  the  railroad  ran  through  the  street  and  a 
passenger  depot  was  located  nearly  opposite  the  plaintiff's  lots.  Held,  that 
a  waiver  of  the  claim  to  damages  for  the  construction  of  the  railroad  by  the 
former  proprietors  of  plaintiff's  property  was  sufficiently  established  by  the 
evidence,  and  that  plaintiff  could  not  recover,  and  that  the  fact  that  the 
consent  of  one  of  the  joint  tenants  in  possession  thereof  at  the  time  was 
not  given,  did  not  affect  the  waiver. 

Same— Assent— Outstanding  Tax  Title.— The  consent  of  the  ownersof  the 
land  to  the  coivstniction  of  the  railroad  was  not  afTected  by  the  fact  that  a 
tax  title  was  outstanding,  where  such  tax  title  was  subsequently  assigned 
to  them,  the  subsequent  acquiescence  in  the  use  of  the  street  having  the 
same  effect  as  a  new  parol  license. 

Same — Manner  of  Conttruetlon. — Where  there  has  been  long  acquies- 
cence in  the  occupation  of  a  street,  it  will  be  presumed  that  the  railroad 
was  laid  in  the  manner  which  the  licensors  intended  in  the  absence  of  evi- 
dence that  any  demand  was  made  to  level  the  bed  of  the  railroad  so  as  to 
make  a  level  street. 

Api'EAL  from  District  Court,  Polk  County. 
Action  to  recover  damages  to  plaintiffs  property  alleged 
to  have  been  caused  by  the  unlawiu!  construction  of  two  side 
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tracks  in  the  street  opposite  plaintiff's  lots.     The  plaintiff  ap- 
peals from  a  judgment  dismissing  the  petition. 

Whiting  S.  Clark,  for  appellant. 

Tkos.  S.  Wright  and  Cummins  &■  Wright,  for  appellee. 

ROTHROCK,  C.  J, — I.  The  action  was  commenced  on  De- 
cember 22,  1883.  An  answer  was  filed,  and  on  the  7th  day  of 
May,  1885,  the  plaintiff  demurred  to  the  answer. 
Dwiiiam  SB  xhe  demurrer  was  sustained,  and  an  appeal  was 
rt.r>«rMve*L  ^^^^q^  to  this  court,  and  the  ruling  of  the  district 
court  sustaining  the  demurrer  was  affirmed.  See  70  Iowa, 
105.  When  the  cause  was  remanded  to  the  court  below,  the 
defendant  withdrew  its  answer,  and  on  its  motion  the  plaint- 
iff was  required  to  divide  the  petition  into  separate  counts, 
and  an  amended  and  substituted  petition  in  eqyity  was  filed, 
in  which  judgment  was  demanded  for  damages,  and  an  in- 
junction was  asked  to  abate  and  remove  the  side  tracks  from 
the  street,  on  the  ground  that  they  constituted  a  nuisance. 
This  amended  and  substituted  petition  was  answered  at  great 
length.  It  is  not  deemed  necessary  to  set  out  the  averments 
of  the  answer  in  full.  By  the  original  petition  and  answer 
several  questions  were  presented  which-  were  considered  by 
this  court  on  the  former  appeal.  One  of  the  tracks,  being 
the  one  on  the  south,  and  nearest  plaintiff's  property,  was 
laid  down  in  the  year  1870,  and  it  was  determined  on  the 
former  appeal  that  at  that  time  the  "  cities  of  this  state  hati 
no  authority  to  permit  or  prohibit  the  construction  of  rail- 
roads over  or  along  their  streets,"  and  that  the  owners  of  lots 
abutting  on  the  streets  could  not  recover  damages  for  the  use 
and  occupacyof  the  streets  by  railroads.  It  was  further  said 
in  that  opinion  that  "  defendant  having  commenced  the  use 
of  the  first  side  track  at  the  time  when  it  was  authorized  so 
to  do,  free  from  the  claim  of  abutting  lot-owners  for  dam- 
ages, cannot  now  be  made  liable  therefor."  This  would  seem 
to  have  disposed  of  the  claim  for  damages  arising  from  the 
construction  of  the  first  or  southerly  tracks,  unless  there 
might  be  some  foundation  for  a  claim  for  damages  for  im- 
proper use  of  the  track  to  the  injury  of  the  plaintiff,  But  it 
was  held  in  the  former  opinion  that,  as  the  more  northerly 
side  track  was  laid  in  the  year  1874,  the  owner  of  abutting 
property  is  entitled  to  recover  damages  under  section  4640! 
the  Code,  which  is  as  follows  :  "  They  [the  city  council]  shall 
also  have  the  power  to  authorize  or  forbid  the  location  or 
laying  down  of  tracks  for  railways  and  street  railways,  on  all 
streets,  alleys,  and  public  places;  but  no  railway  track  can 
thus  be  located  ana  laid  down  until  after  the  injury  to  prop- 
erty abutting  upon  the  street,  alley,  or  public  places  upon 
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which  such  railway  track  is  proposed  to  be  located  and  laid 
down  has  been  ascertained,  and  compensated  in  the  manner 
provided  for  [taking  private  property  for  works  of  internal 
improvement,  in  chapter  four  of  title  ten  of  the  Code  of  1873.]" 
It  will  be  seen,  by  reference  to  the  former  opinion,  that  both 
tracks  were  authorized  to  be  laid  down  by  the  city  council. 
It  was  averred  in  the  answer  that  the  northerly  track  was 
laid  down  in  pursuance  of  a  resolution  of  the  cit}-  council, 
which  was  adopted  upon  the  petition  of  certain  owners  of 
lots  abutting  upon  the  street.  It  is  stated  in  the  opinion  on 
the  former  appeal  that  "  it  is  not  averred  that  the  owners  of 
the  lots  upon  which  plaintiff's  manufactory  is  situated,  united 
in  the  petition." 

In  the  answer  filed  after  the  cause  was  remanded,  the  fol- 
lowing among  these  averments   were   made:  "{2)  And  for 
further  answer  to  the  substituted  petition,  and  all 
amendments  thereto,  defendant  says  that  the  tracks,  *■"••''. 

and  each  of  them,  mentioned,  were  laid  with  the  written  con- 
sent of  the  persons  named  in  defendant's  previous  answers 
herein,  at  the  times  in  said  answer  stated  ;  and,  in  addition  to 
said  written  consent,  defendant  had  a  verbal  consent  of  all 
persons  interested  in  the  property  abuttinjj  on  the  street 
where  said  tracks  were  laid,  and  that  with  such  consent,  both 
verbal  and  written,  said  tracks  were  laid  at  the  place  and  in 
the  manner  the3'are  laid,  and  have  been  maintained  and  op- 
erated at  said  place,  and  in  the  manner  constructed  and  in 
the  way  operated  ever  since.  They  were  so  laid  with  full 
knowledge  and  acquiescence  of  all  persons  interested  in  said 
property,  up  to  the  time  of  the  bringing  of  this  suit :  and  the 
said  tracks  thus  located,  constructed,  and  used  were,  by  the 
persons  interested  in  said  real  estate,  including  this  plaint- 
iff, for  many  years  prior  to  this  action  utilized  as  appurtenant 
to  said  premises." 

The  issues  having  thus  been  made  up,  the  court,  with  the 
consent  of  the  parties,  entered  an  order  transferring  the  cause 
to  the  equity  side  of  the  court,  and  a  full  trial  was 
had  in  accord  with  the  forms  of  equitable  proceed-    |^^I"^*]°J,_ 
ings  and  the   cause  stands  for  trial   in  this  court    ?»■>»■! 
anew,  and  it  is  to  be  determined  upon  a  preponder-    rtricun;. 
ance  of  the  evidence.     Much  of  the  arguments  of 
counsel  is  devoted  to  the  question  whether  the  laying  down 
of  the  track  in  1874  was  in  the  nature  of  a  permanent  struc- 
ture, for  which  the  damages  were  entire,  so  that  the  statute 
of  limitations  was  put  in  operation  when  the  structure  was- 
completed  ;  and  counsel  have  discussed  at  great  length  what 
is  claimed  to  be  a  conflict  between  the  cases  of  Cain  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  54  Iowa,  255,  and  other  cases  on  the 
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one  hand,  and  the  opinion  in  this  case  on  the  former  appeal, 
and  the  late  case  of  Pratt  v.  Des  Moines,  N.  W.  R.  Co.,  72 
Iowa,  249,  32  Am.  &  Eng.  R.  Cas.  236,  on  the  other  hand.  We 
do  not  think  it  is  necessary  to  enter  upon  a  discussion  of  this 
question,  further  than  to  say  that  in  Cain's  Case  the  side  track 
in  controversy  was  laid  down  in  direct  violation  of  an  ordir 
nance  of  the  city,  while  in  the  case  at  bar,  and  in  Pratt's  Case, 
the  tracks  claimed  lo  be  nuisances  were  laid  down  and  oper- 
ated by  the  express  authority  of  the  city  council ;  and  we  may 
say,  further,  that  this  court  has  not  at  any  time  determined 
that,  when  a  railroad  track  has  been  laid  down  jn  a  street 
with  the  permission  of  the  city  council,  successive  actions  for 
damages  may  be  maintained  by  an  owner  of  abutting  lots. 
We  are  of  the  opinion,  however,  that  this  case  should  be  de- 
termined upon  tne  issue  presented  by  the  averments  of  the 
answer,  which  we  have  above  set  out. 

The  issue  is  squarelv  presented  whether  the  track  last  laid 
down  was  constructed"  in  pursuance  of  a  parol  license  of  the 
then  owners  of  the  lots  which  are  now  owned  by 
Li««aw-  the  plain.tifT.  If  the  then  owners,  either  in  writing 
^hmmlt"  '^^  ^y  parol,  joined  with  the  owners  of  the  other 
ftoftttr.  lots  abutting  on  the  street  in  an  agreement  that 
the  track  might  be  laid  down  and  operated,  and  in 
pursuance  of  that  agreement  the  defendant  laid  down  its  track, 
and  has  continued  to  operate  it,  the  case  surely  presents  all  the 
elements  of  estoppel,  not  only  as  against  the  then  owners  of 
the  lots,  but  as  against  their  subsequent  assignees  or  grantees. 
A  subsequent  grafitee  of  the  lots  would  be  charged  with  no- 
tice of  all  of  the  rights  of  the  defendant,  from  the  fact  that  it 
was  in  possession  of  that  part  of  the  street  upon  which  the 
track  was  laid. 

We  now  come  to  a  consideration  of  the  facts  which  we 
think  are  established  either  without  conflict  or  by  a  fair  pre- 

f)onderance  of  the  evidence.  In  the  year  1874  the 
ots  in  controversy  were  owned  by  Di^er  H.  Young 
ranroad—  and  John  E.  Williams.  They  acquired  the  title 
IdtUhh.  from  S.  R.  Ingham  in  the  year  1866.  Before  the 
side  track  was  laid,  in  1874,  one  Ankeny,  who  was 
part  owner  of  an  oil-mill  on  the  same  side  of  the  street,  and 
west  of  the  lots  belonging  to  Williams  and  Young,  circulated 
a  petition  among  the  lot-owners,  by  which  those  who  signed 
it  consented  to  the  laying  down  of  the  track.  While  it  is  true 
that  neither  Young  nor  \Villiaras  signed  this  petition,  yet  we 
think  it  is  fairly  shown  by  the  evidence  that  Young  was  pres- 
ent when  the  track  was  staked  out  by  the  engineer,  and  that 
he  assented  to  it  as  fully  as  the  other  property  owners  along 
the  south  side  of  the  street.     It  was  a  matter  of  discussion 
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among  the  property  owners,  and  all  of  them  appear  to  have 
been  aware  of  the  fact,  that  at  that  time  abutting  property 
owners  were  to  be  consulted,  at  least,  before  a  street  coul^ 
be  appropriated  for  the  use  of  railroad  tracks. 

We  have  said  that  Young  and  Williams  were  then  the 
owners  of  the  lots.  It  is  claimed  by  counsel  for  appellant 
that  at  that  time  James  Callanan  held  a  tax-title  to 
the  lots.  This  we  regard  as  wholly  immaterial.  ^Vutrj"'' 
This  is  not  an  action  for  ejectment  for  the  trial  of 
adverse  claims  of  title.  If  Young  and  Williams  were  the 
owners  of  the  patent  title,  as  they  appear  to  have  been,  and 
gave  their  consent  to  lay  down  the  track,  such  consent  must 
be  regarded  as  continuing.  They  acquired  whatever  right 
Callanan  had  by  aconveyance  from  him  long  before  the  plamt- 
iff  purchased  the  lots,  and  by  their  subsequent  acquiescence 
in  the  use  of  the  track  they  were  bound  the  same  as  if  they 
had  given  a  new  parol  license  after  they  acquired  whatever 
interest  Callanan  nad  by  virtue  o^  his  tax-title. 

Another  strong  circumstance  against  any  claim  for  equi- 
table relief  on  the  part  of  the  plaintiS  is  that,  so  far  as  appears, 
neither  Young  nor  Williams,  nor  any  other  owner  of  the 

firoperty,  made  any  complaint  of  the  occupation  of  the  street 
rom  May,  1874,  until  this  suit  was  brought,  in  December, 
1883, — a  period  of  abouteight  and  a  half  years.  The  plaintiff 
purchased  the  lots  in  the  year  1882,  with  both  tracks  of  which 
It  complains  in  the  street,  and  in  use  by  the  railway  company. 
Another  fact  which  is  entitled  to  consideration  is  that  nearly 
the  whole  width  of  Vine  street  was,  prior  to  1874,  used  as  a 
railroad  street,  and,  from  a  point  east  of  plaintiff's  lots  west  to 
the  Des  Moines  river,  there  are  and  have  been  four  railroad 
tracks  along  the  street,  and  on  either  side  there  is  a  barb-wire 
factory,  a  finseed-oil  mill,  a  soap  factory,  flouring-mill,  etc., 
and  travel  by  ordinary  vehicles  along  tne  street,  except  at 
the  outer  edges,  has  not  been  practicaole.  The  main  line  of 
the  road,  which  is  a  great  thoroughfare,  from  east  to  west, 
runs  through  the  street,  and  a  passenger  depot  is  located 
nearly  opposite  to  the  plaintiff's  lots.  All  these  circumstances 
appear  to  us  to  be  very  strongly  corroborative  of  the  testi- 
mony of  the  witnesses  who  state  that  the  side  track  in  ques- 
tion was  laid  down  with  the  consent  of  the  owners. 

But  it  is  claimed  that  no  consent  of  Williams,  who  was  an 
owner  in  common  with  Young,  was  shown  by  the  testimony 
of  any  witness.     It  may  be  the  law  that  the  con- 
sent of  one  tenant  in  common  that  the  land  held  in   J,™,'/^' 
common  may  be  appropriated  for  right  of  way  for 
a  railroad  will  not  bind  his  co-tenant ;  that  a  conveyance  by 
him  for  that  purpose  is  good  only  for  his  own  interest ;  or 
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that  the  exercise  of  eminent  domain  by  condemnation  pro- 
ceedings, when  but  one  of  two  owners  is  made  a  party,  is  not 
binding  on  the  other.  But  that  is  not  the  question  presented 
for  our  consideration.  The  owners  of  lotsabuttine  on  a  street 
have  no  title  to  the  street.  When  a  railroad  track  is  laid  in 
the  street,  the  land  abutting  on  the  street  is  not  appropriated 
to  a  public  use.  The  right  of  such  an  owner  is  not  within 
the  constitutional  provision  requiring  just  compensation  to 
be  made  to  the  owner  of  land  appropriated  for  public  use. 
Without  the  statute  above  cited,  the  owner  of  abutting  prop- 
erty is  not  entitled  to  damages,  and,  under  the  statute,  his 
claim  is  one  for  damages  only.  We  think  that,  under  the 
facts  of  this  case,  taking  into  consideration  the  lapse  of  time 
and  the  notoriety  of  the  occupation  of  the  street,  and  the 
further  fact  that  the  track  which  was  lawfully  laid  in  1870  & 
the  one  nearest  to  plaintiS's  lots,  the  plaintiff  has  not  shown 
that  it  is  entitled  to  equitable  relief  on  account  of  the  appro- 
priation of  that  part  of  the  street  in  which  the  track  was  laid 
in  1874.  That  it  was  competent  for  the  then  owners  to  waive 
their  right  to  damages  by  parol,  and  that  such  waiver  cannot 
be  revolted  by  their  grantee,  was  held  in  Pratt  v.  Des  Moines 
N.  W.  R.  Co.,  72  Iowa,  249,  32  Am.  &  Eng.  R.  Cas.  236,  It 
was  a  mere  claim  of  damages  to  the  lots,  and,  even  if  the  con- 
sent of  Williams  was  not  expressly  shown,  we  think  that  such 
a  consent  could  be  made  by  Young  and  that  it  would  bind 
Williams,  especially  in  view  of  the  circumstances  to  which 
we  have  called  attention. 

2.  It  is  claimed  that  the  plaintiff  is  entitled  to  damages  be- 
cause the  railroad  tracks  are  laid  in  the  usual  manner,  with 

the  rails  above  ground,  and  not  planked  between, 
UTiigtnrkiu  SO  as  to  make  a  level  street,  as  is  usual  at  street 

crossings ;  and  that  the  tracks  have  been  improperly 
used,  by  allowing  cars  to  be  stopped  thereon,  which  at  times 
have  been  filthy  and  offensive.  As  we  have  found  that  the 
remote  grantors  of  the  plaintiff  consented  to  the  laying  down 
-of  the  track  which  was  laid  in  1874,  and  that  the  track  laid  in 
1870  was  lawfully  laid,  the  defendant  had  the  right  to  occupy 
and  use  its  said  tracks  in  the  ordinary  and  usual  manner  of 
using  such  tracks,  and  we  find  no  evidence  in  the  record'that 
they  were  used  otherwise.  The  consent  to  lay  the  track  was 
given  and  it  does  not  appear  that  any  claim  or  demand  was 
ever  made  that  the  surface  of  the  street  should  be  raised  to  a 
level  with  the  top  of  the  iron  rails,  and  it  is  fair  to  be  pre- 
sumed, from  the  long  acquiescence  in  the  use,  that  the  track 
was  constructed  as  it  was  intended  by  the  owners  of  abut- 
ting lots  that  it  should  be.  We  have  thus  disposed  of  this 
cause  without  determining  the  question  of  the  statute  of  lim- 
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itations.  It  appears  to  us,  after  a  full  and  thorough  examina- 
tion of  the  whole  record,  that  the  plaintiff  has  no  just  ground 
of  complaint,  and  that  it  has  no  legal  or  equitable  right  to  re- 
cover damages  of  the  defendant.  The  decree  of  the  district 
court  will  be  affirmed. 


TOHKINS  rf  al. 


Augusta  &  Knoxville  R.  Co.  et  al. 

{Soutk  Carolimi  Sufreme  Court,  yunt  jo,  iSfO.) 

EjMtment— SuffloUncy  of  Complaint— Right  to  £nt«r  i^nd».~A  com- 
plaint in  ejectment  which  simply  alleges  that  the  plaintiffs  were  seised 
and  possessed  of  certain  lands  ;  that  a  railroad  company  entered  thereon 
and  unlawfully,  and  against  the  consent  al  the  plaintiSs  took  possession 
thereof  for  the  purpose  of  constructing  and  operating  a  railroad  thereon, 
and  that  the  defendant  unlawfully  withholds  the  same  from  the  plaintjfls. 
but  which  does  not  alle^  that  the  defendant  had  not  acquired  a  right  to 
enter  upon  the  lands  and  possess  them  by  virtue  of  the  power  of  eminent 
domain,  is  bad  upon  demurrer. 

Appeal  from  Common  Pleas  Circuit  Court  of  Edgefield 
County. 
Joseph  Ganahl  and  Skeppard  &  Bro.,  for  appellants. 
Gary  &  Evans,  for  respondents. 

MclvER,  J. — The  plaintiffs,  by  their  complaint,  allege  that 
they  were  seised  and  possessed  of  certain  lands,  described  in 
the  complaint,  during  the  year  1870,  and  for  many 
years  prior  thereto;  that  the  Augusta  &  Knox-  ^'i^J^'"'"' 
ville  Railroad  Company,  a  duly  chartered  corpo- 
ration, on  or  about  the  isth  of  November,  1881,  "entered 
into  and  upon  said  premises,  and  unlawfully,  and  against  the 
consent  of  said  plaintiffs,  took  possession  thereof,  for  the  pur- 
pose of  constructing  and  operating  a  railroad  upon  and  over  " 
said  lands;  "that  the  said  Augusta  &  Knoxville  Railroad 
Company  is  now  in  the  unlawful  possession  "  of  said  lands,  and 
"unlawfully  withholds  the  same  from  plaintiffs;"  and  that 
the  Port  Royal  Railroad  Company,  a  body  poHlic  and  cor- 
porate under  the  laws  of  this  state,  is  the  lessee  of  the  Au- 
gusta &  Knoxville  Railroad  Company,  and  is  for  that  reason 
made  a  party  defendant  to  this  action.  Upon  these  allega- 
tions the  plaintiffs  demand  judgment  for  the  possession  of 
said  lands,  and  for  costs  and  disbursements.  To  this  com- 
plaint, defendants  interposed  an  oral  demurrer  upon  the 
ground  that  the  complamt  did  not  state  facts  sufficient  to 
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constitute  a  cause  of  action,  which  being  overruled,  the  de- 
fendants appeal  upon  the  ground  of  error  in  overruling;  the 
demurrer.  So  that  the  single  question  presented  is  whether 
the  facts  stated  in  the  complaint  are  sufficient  to  constitute 
a  cause  of  action. 

The  allegation  in  a  complaint  that  the  defendant  has  done, 
an  unlawful  act,  as,  for  example,  has  unlawfully  entered  upon 
the  lands  of  plaintiffs,  is  a  mere  statement  of  a 
WMe»Btar  lepjal  conclusion,  unless  it  is  accompanied  with  an 
Jj^""*"  allegation  of  facts  going  to  make  the  act  in  ques- 
tion unlawful.  Hence,  so  much  of  the  statements 
in  this  complaint  as  declares  that  defendants  "  unlawfully  " 
took  possession  of  the  lands  in  question,  and  are  now  in  the 
"unlawful"  possession  of  the  same,  and  "unlawfully"  with- 
hold  the  same  from  plaintiffs,  go  for  nothing,  unless  we  can 
find  in  the  complaint  allegations  of  fact  which  show  these 
acts  to  be  unlawful.  The  only  facts  stated  in  the  complaint 
tending  that  way  are  the  facts  that  plaintiSs  were  seised 
and  possessed  of  the  lands  in  question,  and  that  defendants 
"entered  into  and  upon  said  premises  *  *  *  against  the 
consent  of  said  plaintiffs,"  and  "took  possession  thereof,  for 
the  purpose  of  constructing  and  operating  a  railroad  upon 
and  over  "  said  iands.  So  that  the  inquiry  is  narrowed  down 
to  the  question  whether  an  allegation  that  a  railroad  company 
has,  against  the  consent  of  the  owner  of  lands,  entered  upon 
the  same  for  the  purpose  of  constructing  and  operating  a 
railroad,  is  sufficient  to  constitute  a  cause  of  action  for  a 
trespass  in  thus  intruding  upon  the  premises  of  another. 

ft  is  clear  that  such  an  allegation  is  not  sufficient;  for,  if 
it  were,  then  a  railroad  company  could  never  enter  upon  the 
lands  of  another,  for  the  purpose  of  constructing 
■Ht^im  ^"^  operating  a  railroad,  against  the  consent  of  the 
thBtmorictt  owner,  and  vet  the  statute  expressly  provides  a 
Mqiindfer  mode  by  which  this  may  be  done  either  with  or 
"'*•■■'■  without  consent  of  the  owner,  which  shows  con- 
'"■  clusively.  that  the  mere  naked  allegation  that  the 

entry  was  without  or  against  the  consent  of  the  owner  is  not 
sufficient.  In  the  General  Statutes,  §§  15507I561,  specific 
provisions  are  made  whereby  a  corporation  desiring  to  con- 
struct a  railway  or  other  like  structure  may  obtain  uie  right 
of  way  over  the  lands  of  another  either  with  or  without  the 
consent  of  the  owner ;  and  if  the  land  owner  does  not  con- 
sent, and  the  corporation  fails  to  pursue  the  mode  prescribed 
in  such  case,  then  we  can  understand  how  it  may  become  a 
trespasser,  and  as  such  liable  to  an  action  by  the  land  owner.- 
But,  until  it  does  appear  by  admitted  allegations  or  by 
proof  that  the  corporation  has  neglected  to  do  some  one  or 
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more  of  the  acts  prescribed  as  a  condition  precedent  to  the 
right  of  entry  against  the  consent  of  the  land  owner,  it  can- 
not properly  be  said  that  any  trespass  has  been  committed. 
Now,  in  this  complaint  there  is  no  allegation  that  the  rail- 
road company  neglected  or  refused  to  do  any  one  of  the  acts 
required  by  the  statute  as  a  condition  precedent  to  its  right 
of  entry  against  the  consent  of  the  plamtiffs.  For  example, 
the  first  step  required  by  the  statute  was  for  the  company  to 
give  notice  in  writing  to  the  land  owner  that  the  right  of 
way  over  his  land  was  required  for  the  purpose  of  construct- 
ing and  operating  the  railroad,  but  the  complaint  contains 
no  allegation  that  the  company  omitted  to  give  such  notice  ; 
and  this,  it  seems  to  us,  was  fatal,  for  such  an  allegation  of 
fact  would  have  been  traversable,  and,  unless  sustained  by 
proof,  would  have  defeated  the  action.  On  the  contrary, 
there  is  practically  nothing  in  the  complaint  but  the  bare  al- 
legation that  the  entry  was  "  against  the  consent  of  said  plaint- 
iffs," which,  as  we  have  seen,  is  not  sufficient;  for  such  an 
entry  is  not  necessarily  unlawful,  and  does  not,  without  more, 
constitute  the  defendant  a  trespasser.  It  seems  to  us,  there- 
fore, that  the  circuit  judge  erred  in  overruling  the  demurrer. 
The  judgment  of  this  court  is  that  the  order  of  the  circuit 
court  which  is  appealed  from  be  reversed. 

Simpson,  C.  J.  and  McGowan,  J.,  concur. 

StTMti— Right  of  LotOwner  to  Maintain  Ejectment  Againct  Raifroad 
Company. — See  note,  40  Am.&  Eng,  R.Cas.  29s;  Reichertw.  St  Louis  & 
S.  F.  R.  Co.,  (Ark.)  38  Id.  453.  note  459. 


New  York,  Lackawanna  &  Western  R.  Co. 

(New  York  Court  of  Appeals,  January  I4,  iSpO.) 

8tra«ta— Change  of  Grade— Embankment^mprovement  Ordered  by  City. 
— Where  a  city  in  changing  the  grade  of  a  street  or  constructing  an  em- 
tianknient  therein,  is  not  liable  to  abutting  proprietors  for  consequential 
damages  to  their  property,  a  railroad  company  which,  under  an  ordinance 
of  the  city,  changes  the  grade  of  a  street  or  tonstructs  an  embankment 
therein,  is  entitled  to  the  same  immunity. 

Sante—Conitnietlon  of  Embankment  In  Crott  Street — Liability  of  Com- 
pany.— Where  a  railroad  company,  by  direction  of  the  city  and  in  fulfill- 
ment of  oUigations  imposed  upon  it  by  the  city  ordinances,  constructs  an 
embankment  in  a  street  which  intersects  its  railroad  for  the  purpose  of 
canying  travel  over  its  track,  the  proprietor  of  lands  abutting  upon  such 
iatersectine  street  has  no  cause  of  action  against  it  therefor. 

8am»— Meature  of  Damages — Diminution  of  V^ue. — In  an  action  for  dam- 
43  A.  &  E.  R.  Cai.— 9 
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ages  caused  by  the  construction  ot  an  embankment  in  front  of  plaintifl's 
property,  the  nght  of  the  plaintiff  to  recover  damages,  if  any,  is  limited  to 
sucn  damages  as  he  sustained  before  bringing  the  action,  and  does  not  in- 
clude the  permanent  diminution  in  value  of  nis  property. 

Appeal  from  General  Term  of  the  Superior  Court  of  Buf- 
falo. 

Action  to  recover  damages  caused  to  plaintiff's  property 
by  the  construction  of  an  embankment  m  the  street  upon 
which  it  abutted.  The  defendant  appeals  from  a  judgment 
for  the  plaintifi. 

/o/tn  u.  Milbum,  for  appellant 

LeRoy  Parker,  for  respondent. 

Earl,  J. — The  defendant's  railroad  tracks  were  laid  in  the 
city  of  Buffalo,  through  Water  street,  running  in  an  easterly 
_^  and  westerly  direction.     That  street  crosses  Com- 

mercial street,  which  runs  northerly  and  southerly. 
At  the  intersection  of  the  two  streets,  the  railroad  was  built 
upon  an  embankment  in  the  center  of  Water  street,  about  j 
feet  and  nine  inches  above  the  former  grade  of  the  street. 
That  the  travel  upon  Commercial  street  might  pass  over  the 
railroad  at  its  intersection,  it  became  necessary  to  raise  the 
grade  of  that  street,  for  a  distance  of  irj  feet  northerly  from 
the  side  of  Water  street,  by  an  embankment  in  the  center  of 
the  street,  with  retaining  walls  made  of  stone  on  each  side 
thereof.  This  embankment  commences  on  the  northerly  side 
of  the  railway  in  Water  street,  and  runs  northerly  until  it 
reaches  the  regular  grade  of  Commercial  street.  On  the 
westerly  side  of  Commercial  street  the  plaintiff  owned  two 
lots  of  4nd,  fronting  upon  that  street,  side  by  side,  each  18  1-2 
feet  wide,  the  southerly  side  of  the  two  lots  being  about  37 
feet  from  the  northerly  side  of  Water  street,  and  there  were 
two  lots  intervening  between  Water  street  and  plaintiff's  lots. 
Commercial  street  was  60  feet  wide.  The  embankment  in 
front  of  the  lots  in  question  was  24  feet  wide,  and  between  it 
and  the  lots  there  v^as  a  space  of  32  feet,  14  of  which  was  oc- 
cupied by  the  sidewalk,  and  a  space  of  18  feet  was  left  for  the 
carriage  way  between  the  sidewalk  and  the  embankment. 
The  embankment  opposite  the  northerly  side  of  plaintiff's 
lots  was  2  feet  high,  and  at  the  southerly  side  about  4  feet 
high.  The  occupants  of  the  lots  could  not  drive  upon  the 
embankment  directly  in  front  of  them,  but  to  get  upon  it  they 
were  obliged  to  drive  northerly  about  20  feet,  and  from  that 
point  they  could  drive  southerly  in  Commercial  street  over 
the  railroad.  Teams  could  also  pass  on  the  westerly  side  of 
the  embankment  in  front  of  plaintiff's  lots  in  a  soutnerly  di- 
rection, and  thus  go  upon  Water  street,  and  pass  in  either 
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direction  thereon,  but  not,  at  the  intersection  of  the  two 
streets,  over  the  railroad.  The  fee  of  the  street  had  been 
taken  by  the  city,  and  the  title  of  plaintiff  to  his  lots  was  lim- 
ited by  the  westerly  side  of  the  street.  The  plaintiff  brought 
this  action  to  recover  damages  to  his  lots  caused  by  the  con- 
struction of  the  embankment  in  Commercial  street,  and  he 
recovered  damages  for  the  total  depreciation  of  the  value  of 
the  lots  caused  thereby. 

We  are  of  opinion  tnat,  upon  the  facts  proved,  the  plaint- 
iff was  not  entitled  to  recover.  The  railroad  was  built  by 
lawful  authority  through  Water  street ;  and  of  its  existence 
there,  and  of  any  damages  caused  thereby,  the  plaintiff  had 
no  right  to  complain,  as  he  was  not  an  abutting  owner  upon 
that  street,  and  had  no  property  rights  therein.  By  the  city 
ordinances  granting  the  defendant  the  right  to  construct  its 
railroad  in  Water  street,  it  was  authorized  and  required  to 
build  its  embankment,  at  the  intersection  of  Commercial 
street,  at  its  present  height,  so  that  its  cars  could  pass  over 
the  Erie  canal ;  and  it  was  required  so  to  construct  its  road 
as  to  interfere  as  little  as  possible  with  the  streets,  and  to  re- 
store any  street  interfered  with  to  as  good  condition  as  it 
was  before  such  interference,  as  soon  as  possible ;  and  all  its 
work  in  Water  street  and  the  intersected  streets  was  to  be 
done  under  the  direction  and  subject  to  the  approval  of  the 
city  engineer.  The  railroad  in  Water  street  ana  the  embank- 
ment in  Commercial  street  were  constructed  in  pursuance  of 
the  city  ordinances,  and  under  the  direction  and  subject  to 
the  approval  of  the  city  engineer. 

There  was  no  claim  upon  the  trial  that  the  embankment 
was  not  carefully,  skillfully,  and  properly  constructed,  or 
that  it  could  have  been  so  constructed  as  to  inter- 
fere less  with  the  plaintiff  in  the  use  of  his  lots  than  i4»wiiti  for 
it  now  does.  If  trie  city  had  not  required  any  em-  «"«""'•■ 
bankment  to  be  constructed  in  Commercial  street  ^„^_ 
so  as  to  carry  the  travel  over  the  railroad  in  Water 
street,  the  plaintiff  would  have  had  no  cause  of  action  for  dama- 
ges against  the  railroad  company.  If  no  means  for  crossing 
the  railroad  track  at  that  point  had  been  furnished  by  the 
railroad  company,  the  owners  of  lots  on  Commercial  street 
would  have  had  no  cause  of  action  for  the  inconvenience 
caused  to  them  thereby.  It  is  possible  that  they  would  have 
had  some  remedy  by  mandamus  or  indictment  to  compel  the 
railroad  company  or  the  city  authorities  to  so  grade  the 
streets  at  their  intersection  as  to  admit  of  travel  over  the  rail- 
road. But  there  is  no  principle  of  law  which  would  give 
every  citizen  of  Buffalo  who  had  occasion  to  use  Commercial 
street  a  cause  of  action  for  the  obstruction  thereof.    So,  too. 


DigiMzedbyGoOglC 


132  OTTENOT  V.  NEW  YORK,  L.  &  W.  R.  CO.  [VOL.  4J 

it  is  clear  that  if  the  city  itself  had  undertaken  to  build  th^s 
embankment  in  Commercial  street,  and  had  constructed  the 
same  as  it  now  is,  it  would  not  have  been  liable  to  the  plaint- 
iff for  any  damages  caused  thereby  to  him.  The  railroad 
was  not  operated  upon  that  embankment.  The  street  was 
not  subjected  to  any  new  easement  or  use.  It  was  still  a 
street  for  public  travel,  devoted  exclusively  to  street  pur- 
poses. As  the  city  had  the  right  and  power  to  construct  the 
embankment,  it  could  authorize  the  defendant  to  construct 
it,  and  it  would  have  the  same  immunity  from  damages  which 
the  city  would  have.  What  the  defendant  did  by  the  direc- 
tion and  under  the  authority  of  the  city  it  did  in  the  discharge 
of  a  duty  which  would  otherwise  have  devolved  upon  the 
city,  and  it  has  the  same  immunity,  and  was  under  tne  same 
responsibility,  and  under  no  greater  or  other.  And  such  is 
the  settled  law  of  this  court. 

In  Bellinger  v.  New  York  Cent.  R.  Co.,  23  N.  Y.  42,  Judge 
iDliNiO,  spewing  of  the  obstruction  of  water  courses  crossed  by 
railroads,  said  :  "  If  one  chooses  of  hjs  own  au- 
thority to  interfere  with  a  water  course,  even  upon 
his  own  land,  he,  as  a  general  rule,  does  it  at  his  peril,  as  re- 
spects other  riparian  owners  above  or  below.  But  the  rule  is 
cfifferent  where  one  acts  under  the  authority  of  law.  There 
he  has  the  sanction  of  the  state  for  what  he  does,  and,  unless 
he  commits  a  fault  in  the  manner  of  doing  it,  he  is  completely 
justified.  This  is,  of  course,  to  be  understood  as  limited  to 
cases  in  which  the  legislature  has  the  constitutional  power  to 
act.  If,  therefore,  acorporation  or  an  officer  should  be  author- 
ized by  statute  to  take  the  property  of  individuals  for  any  pur- 
pose, however  public  or  generally  beneficial,  without  compen- 
sation, or  for  a  private  use,  making  compensation,  the 
pretended  authority  would  be  wholly  void,  and,  of  course, 
could  afford  no  protection  to  anyone  ;  but  this  limitation  has 
no  application  to  cases  where  property  is  not  taken,  but  only 
subjected  to  damages  consequential  upon  some  act  done  by 
the  state,  or  pursuant  to  its  authority."  In  Uline  v.  New 
York  Cent.  &  H.  R.  R.Co.,  loi  N.  Y.  98,  23  Am.  &  Eng.  R. 
Cas.  3,  where  the  defendant  crossed  a  street  in  the  city  of  Al- 
bany, and  raised  the  grade  of  the  street  to  conform  to  the  grade 
of  the  railroad,  and  thus  damage  was  caused  to  the  plaintiff's 
adjoining;  property,  it  was  held  that  the  city  could  have  raised 
the  grade  of  the  street  without  liability  to  abutting  owners, 
and,  as  it  could  do  that,  it  could  authorize  the  defendant  to 
do  so  without  such  liability. 

The  case  of  Conklin  v.  New  York,  O.  &  W.  R.  Co..  102  N. 
Y.  107,  26  Am.  &  Eng.  R.  Cas.  365,  is  entirely  analogous  to 
this.    There  the  defendant,  in  constructing  its  road  at  a  high- 
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way  crossing,  constructed  it  below  the  grade  of  the  highway 
through  a  cutting  made  across  the  highway  ;  and  it  built  a 
bridge  over  its  road,  and  with  embankments  on  each  side  of 
the  railroad  graded  up  the  highway  to  the  bridge  level, 
higher  and  longer  than  the  embankment  here  in  question, 
and  the  adjoining  owner  brought  an  action  to  recover  $1 ,500, 
for  damages  on  account  of  one  of  the  embankments  thus  con- 
structed. It  was  held  that  he  could  not  recover.  There,  as 
here,  the  embankment  took  no  land  from  the  abutting  owner. 
There  the  plaintifi  owned  the  fee  to  the  center  of  tne  high- 
way, and  yet  it  was  held  that  his  fee  in  it  was  subject  to  no 
new  or  different  use,  but  that  the  land  remained,  as  before, 
a  public  highway,  unchanged  in  everything  but  its  grade. 
Finch,  J.,  writing  the  opinion,  said:  "If  it  became  such  by 
dedication,  compensation  for  the  easement  was  expressly 
waived.  If  taken  by  right  of  eminent  domain,  the  compen- 
sation paid  covered  all  the  damages  sustained,  among  which 
were  necessarily  embraced  such  as  might  flow  from  a  change 
of  grade  required  for  the  public  use  and  convenience.  That 
might  be  altered  by  any  lawful  authority,  and  whatever  of 
injury  or  inconvenience  should  result  to  the  abutting  owner 
was  either  waived  by  the  dedication  or  paid  for  by  the  orig- 
inal compensation,  so  that  a  change  of  grade  upon  a  high- 
way invades  no  private  right.  *  *  *  Beyond  a  doubt, 
any  change  of  grade  by  the  authorities  charged  with  the 
puolic  duty  of  working  and  maintaining  the  highway,  how- 
ever it  may  inconvenience  the  abutting  owner,  takes  from 
him  no  property  right  for  which  he  has  not  been  compen- 
sated ;  and  that  is  equally  true,  although  the  power  and  duty 
of  changing  the  grade  is  conferred  by  law  upon  others  than 
the  highway  commissioners,  and  the  need  of  it  springs  from 
another  public  purpose.  The  right  of  the  legislature  to  per- 
mit a  railroad  company  to  cross  a  public  highway,  and  either 
upon  the  same  or  a  different  grade,  is,  of  course,  conceded. 
In  the  latter  case  a  corresponding  change  in  the  grade  of 
the  highway  becomes  necessary.  That  change  the  commis- 
sioners of  highways  would  have  a  right  to  make,  and  so  re- 
store the  road  to  the  public  use  without  any  responsibilit)'  to 
abutters..  But  that  duty  is  imposed  by  statute  upon  the  rail- 
road company  and  the  expense  charged  upon  tnem,  and  in 
the  process  01  restoration  they  simply  stand  in  the  place  of 
the  highway  commissioners,  having,  for  the  purpose  of  the 
restoration,  and  so  far  as  needed,  all  their  official  rights 
and  charged  with  all  their  duties.  *  *  *  If  the  law  per- 
mitting a  highway  crossing  required  the  road  to  be  restored 
to  public  use  by  tne  commissioners,  and  the  railroad  company 
to  reimburse  the  nflcessary  expense,  there  could  be  no  ques- 
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tion  of  the  right  of  the  commissioners  to  change  the  grade 
without  any  accountability  to  t|je  abutting  owners;  ana  the 
case  is  not  changed  when,  instead,  the  railroad  company  is 
itself  compelled  to  make  the  restoration.  A  change  made 
by  the  commissioners  is  deemed  an  incident  to  the  existence 
01  the  road  as  a  public  highway,  and  is  assumed  to  be  dicta- 
ted by  the  public  necessity  and  justified  by  the  resultant  pub- 
lic benefit.  *  *  *  So  that  when,  under  the  statute,  a  rail- 
road  company,  as  it  is  commanded  to  do.  enters  upon  the 
restoration  of  a  highway,  it  becomes,  for  tht;  time  and  at  the 
place,  the  constituted  public  authority  to  make  the  restora- 
tion, and,  if  it  does  so  with  reasonable  prudence  and  skill, 
encounters  no  greater  liability  than  would  attend  the  same 
change  if  made  by  the  usual  public  authority. 

The  extended  quotations  from  this  pertinent  authority  show 
plainly  that  this  defendant,  bound  under  the  ordinances  of 
the  city  and  by  its  direction  to  build  this  embankment,  has 
the  same  protection  and  immunity  that  the  city  itself  would 
have  had  if  it  had  built  the  same;  and  that  the  city  would 
have  been  free  from  responsibility  to  the  abutting  owner  for 
any  consequential  damages  resulting  from  the  change  in  the 
grade  of  this  street.  In  that  case  the  railroad  was  con- 
structed across  acountry  highway  under  the  general  railroad 
act  of  1850,  as  amended  by  chapter  133  of  the  Laws  of  1880. 
The  railroad  company  was  autnorizcd  to  construct  its  road 
across  the  highway  under  an  oblig.^tion  to  restore  it  "  to  its 
former  state,  or  to  such  state  as  not  unnecessarily  to  have  im- 
paired its  usefulness."  Before  entering  upon  tne  highwaj-. 
It  was  required  to  have  the  written  consent  of  the  highway 
commissioners  under  the  act,  (chapter  300,  Laws  of  1835,)  or 
the  order  of  the  supreme  court  under  the  general  railroad 
act  as  amended.  Here  the  railroad  was  constructed  in  Water 
street,  crossing  Commercial  street,  under  the  same  provision 
of  the  generafraitroad  act,  after  obtaining  the  assent  of  the 
city  as  acquired  by  that  act,  and  also  by  the  city  charter. 
Laws  1870,  chap.  519,  tit.  3,  §  ig.  So  the  railroads  in  that 
case  and  in  this  were  constructed  under  the  same  public  au- 
thority, and  the  railroad  companies,  both  there  and  here,  in- 
curred the  same  responsibility,  and  were  subjected  to  the 
same  liability,  by  the  crossing;  and  it  is  impossible  to  per- 
ceive how  the  one  could  have  immunity  from  damages  to  an 
abutting  owner  from  an  embankment,  made  necessary  by  the 
crossing,  which  must  not  be  extended  to  the  other.  The 
cases  certainly  cannot  be  distiHguished,  because  in  the  one 
case  a  country  highway  was  crossed  and  in  the  other  a  city 
street.  Nor  are  they  distinguishable  because  the  embank- 
ment in  this  case  may  be  more  inconvenient  and  damaging 
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than  in  that.  If  the  defendant  here  is  liable  for  the  damages 
now  claimed,  it  would  have  been  liable  for  any  embankment 
raising  the  grade  of  the  street  which  caused  to  the  abutting 
owner  any  appreciable  inconvenience  and  damage.  A  rule 
imposing  such  a  responsibility,  either  upon  municipalities  or 
railroad  companies,  to  be  enforced  by  actions,  would  be  very 
onerous  and  embarrassing,  and  lead  to  much  vexatious  litiga- 
tion, fn  the  absence  ofsome  special  provision  of  statute 
law,  imposing  responsibility  upon  municipalities  or  those 
who  act  under  them  for  changing  the  grade  of  a  street,  it 
must  be  immaterial  what  the  causes  were  which  made  the 
change  of  grade  necessary  or  useful.  Those  who  are  clothed 
with  the  public  authority  must  exercise  their  discretion,  as 
to  the  reparation  and  adaptation  of  the  streets,  without  ex- 
posure to  actions  by  abutting  owners  for  consequential  dam- 
ages caused  to  them.  If  the  defendant  in  this  case  is  respon- 
sible for  these  damages,  what  could  it  have  done  to  escape 
them  ?  It  was  bound  to  raise  the  embankment  in  Water 
street,  and  it  was  bound  by  the  taw  and  the  city  ordinances 
to  raise  the  embankment  in  Commercial  street.  There  was 
nothing  in  the  street  for  it  to  take  or  which  it  could  take  by 
condemnation  proceedii^  under  the  general  railroad  act.  It 
took  none  of  the  plaintiflTs  abutting  property,  and  he  had  no 
property  rights  in  the  street  which  were  taken.  The  street 
remained  there  as  before,  devoted  exclusively  to  street  pur- 
poses, simply  being  less  convenient  for  the  abutting  owner. 
The  defendant,  having  the  authority  of  the  statute  and  of 
city  ordinances  for  what  it  has  done,  is  not  liable  to  the  plaint- 
iff, unless  it  has  violated  some  right  of  his  inviolably  pro- 
tected by  the  constitution.  What  constitutional  right  of  his 
has  been  violated?  The  land  over  which  the  street  runs  has 
been  devoted  to  street  purposes,  and  may  be  subjected  to  all 
the  burdens  required  for  such  purposes.  Would  the  plaint- 
iff's constitutional  rights  be  violated  if  the  grade  of  the  street 
were  raised  for  one  public  purpose  and  not  violated  if  raised 
for  another  public  purpose?  Does  the  stattts  of  his  constitu- 
tional  rights  in  any  way  depend  upon  the  cause  which,  in  the 
estimation  of  the  public  authorities,  makes  the  alteration  of 
grade  necessary  ?  And  would  such  rights  be  invaded  every 
time  the  grade  should  be  altered  so  as  to  cause  him  some 
damage  ? 

The  principles  laid  down  in  the  case  of  Story  v.  New  York 
El.  R.  Co.,  90  N.  Y.  122,  7  Am.  &  Eng.  R.  Cas.  596,  do  not 
apply  to  this  case.  They  were  invoked  in  the  Conklin  Case, 
and  neld  not  to  be  applicable.  In  the  Story  Case  the  rail- 
way was  constructed  in  the  street  upon  which  Story's  prop- 
erty abutted.     It  was  held  that  the  street  was  subjected  to 
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a  new  burden  and  use,  and  that  it  was  no  longer  exclusively 
devoted  to  street  purposes,  and  that,  so  far  as  the 
i'^b'e*  railway  interfered  with  the  plaintiff's  easements 
Co,      *  for  light,  air,  and  access,  it  took  his  property  for 

which  the  railway  company  was  bound  to  make 
him  compensation.  If  this  plaintiff  had  been  an  abutting 
owner  upon  Water  street,  he  mi^ht  have  invoked  the  prin- 
ciples of^that  case  for  his  protection.  In  the  Story  Case  no 
one  questioned  the  right  of  municipal  authorities,  or  those 
acting  under  them,  to  alter  at  pleasure  the  grade  of  streets 
for  street  purposes  without  making  compensation  to  abutters. 
Danforth,  J,,  writing  one  of  the  opinions,  said  :  "  It  is  no 
doubt  true  that  the  grade  of  a  street  or  highway  may  be  al- 
tered by  raising  or  lowering  it  without  liability  on  the  part 
of  the  municipality  to  the  abutter.  But  this  is  on  the  ground 
that  the  pubhc  had  already  paid  a  full  compensation  for  all 
damage  to  be  done  by  them  to  the  adjacent  owners  by  any 
reasonable  or  convenient  mode  of  grading  the  way.  But  the 
principle  applicable  to  such  a  case  does  not  aid  the  defendant. 
There  is  no  change  in  the  street  surface  intended,  but  the  el- 
evation of  a  structure  useless  for  genera!  street  purposes." 
There  are,  undoubtedly,  many  cases  where  serious  damages 
are  done  to  abutting  owners  upon  a  street  by  altering  the 
grade  thereof,  and  the  legislature,  having  regard  for  private 
rights,  should  generally  make  some  kind  o?  adequate  pro- 
vision to  compensate  such  persons,  specifying  and  regulating 
the  mode  of  estimating  and  paying  their  damages  ;  and  it  is 
believed  that  such  provisions  are  contained  in  many  of  the 
city  charters.  One  is  found  in  the  charter  of  the  city  of 
Buffalo,  (title  9,  §  17,)  and  the  plaintiff  should  have  pursued 
his  remedy  under  that  provision. 

These  views  lead  to  the  reversal  of  the  judgment.  But 
we  ought  further  to  say  that  an  erroneous  rule  of  damages 
was  adopted  atthe  trial.  The  plaintiff  was  not  entitled  to 
recover  for  the  permanent  diminution  in  the  value  of  his  lots, 
but  was  entitled  only  to  recover  such  damages  as  he  sustained 
prior  to  the  commencement  of  the  action,  within  the  rule  laid 
down  in  the  Uline  Case,  and  in  Pond  v.  Metropolitan  El.  R. 
Co..  112  N.  Y.  186.  The  judgment  should  be  reversed,  and 
a  new  trial  granted,  cOsts  to  abide  event. 

Finch  and  Gray,  JJ.,  concur.  Ruger,  C.  J.,  and  An- 
drews and  Peckham,  JJ,,  concur  in  result,  on  the  grounds 
of  there  being  another  remedy  and  on  the  erroneous  admis- 
sion of  evidence  as  to  damages. 

Conttruction  of  Embankmant  in  Straat— Componaatlon. — In  Rauenstein 
V.  New  York.  L.  A  W.  R.  Co..  N.  Y.  Ct.  App..  Sec.  Div..  June  34.  1890.  an 
action  was  brought  by  the  owner  of  lots  opposite  those  owned  by  the 


izcdbyGoogle 


VOL.  43]  STREETS— RIGHT   TO  COMPENSATION".  1 37 

plaintiH  in  the  principal  case,  and  the  court  held  that  the  decision  In  the 
[Mincipa]  casegoverned  the  action,  and  that  the  judgment  should  be  re- 
versed and  3  new  trial  granted. 

Railroad*  In  Streets — Compansation  for  Chang*  of  Qrada. — See  Ottawa, 
O.  C.  4  C.  G.  R.  Co.  V.  Larson  (Kan.),  36  .  Am.  &  Ens.  R.  Caa.  163,  note 
170;  BricES  V.  Lewiston  &  A.  H.  R.  Co.  (Me.),  32  Id.  167,  aote  170-  Uline 
*.  New  YS-k  C  ft  H.  R.  R.  Co.  (N.  Y.).  23  /rf.  3. 


Rome,  Watertown  &  Ogdensburg  R.  Co. 

(New  York  Court  of  Appeals,  June  10,  l8go) 

8tre«ts—Conttruction  of  Railroad — Right  to  Compensation. — Where  the 
abutting  lot  owner  does  not  own  the  fee  of  the  street,  the  construction  of 
a  steam  railroad  therein  under  license  from  the  city  authorities,  does  not 
render  the  company  liable  to  him  in  compensation. 

Appeal  from  General  Term  of  the  Supreme  Court,  Fourth 
Department, 

William  P.  Hornblower,  for  appellant. 
C.  P.  Ruger,  for  respondent. 

Peckham,  J.— We  think  that  the  defendant  has  by  its  ex 
ceptions  duly  raised  the  question  argued  before  us.  We  are 
also  of  the  opinion  that  the  plaintiff's  lot  is  bounded  ^^^  ^  ^ 
by  the  exterior  line  of  the  street  in  question,  and 
that  he  has  no  title  to  the  land  to  the  center  of  the  street. 
subject  to  the  public  easemenc.  The  courts  below  held  that 
the  occupation  and  appropriation  by  defendant  of  a  part  of 
the  plaintiff's  easement  in  Franklin  street  is  and  always  has 
been  unlawful^  To  that  conclusion  the  defendant  excepted. 
It  admits  that  plaintiff  had  an  easement  in  that  street,  but  it 
denies  that  it  has  occupied  or  appropriated  it.  Whether  it 
has  taken  any  portion  of  the  plaintiff's  easement  in  the  street 
in  question  is  what  the  defendant  asks  shall  be  decided  by 
us.  and  it  denies  in  (oto&ay  taking  whatever  of  the  plaintiffs 
property,  or  any  portion  therof. 

For  many  years  prior  to  the  decision  of  the  case  of  Story 
V.  New  York'  El.  R.  Co.,  90  N.  Y.  122, 7  Am.  &  Eng- 
R.  Cas.  S96,  I  think  the  law  was  that  a  duly  in-  suht  or 
corporated    railroad   company,    having   authority   •'>»"f»«pr*- 
from  the  state  to  build  its  road,  and  laying  its  track's  ^|^'°"J"|„ 
and  operating  its  road  through  and'upon  tiie  sur-  -msaritiM 
face  of  the  streets  of  a  city  under  the  protection  of  ««»»i«<i- 
a   license  from  such   city,   took   thereby  no   por- 
tion of  the  property  of  a  individual  who  owned  land  adjoin- 
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ing  the  street,  but  bounded  by  its  exterior  line.  The  com- 
pany was  therefore  not  liable  to  such  an  owner  for  any  con- 
sequential  damages  to  his  adjoining  property  arising  from 
a  reasonable  use  of  the  street  for  railroad  purposes,  not  ex- 
elusive  in  its  nature,  and  substantially  upon  the  same  grade 
as  the  street  itself,  and  leaving  the  passage  across  and  through 
the  street  free  and  unobstructed  for  the  public  use.  The  first 
case  in  this  state  upon  that  subject,  and  decided  more  than 
40  years  ago,  is  that  of  Drake  v.  Hudson  River  R.  Co.,  7 
Barb.  (N.  Y.),  508.  This  was  a  case  decided  by  the  general 
term  of  the  supreme  court  sitting  in  the  city  of  New  York, 
and  composed  of  three  most  able  and  learned  judges  ;  and  I 
do  not  find  that  the  principle  involved  in  that  decision  has 
been  reversed  or  overruled  by  any  judgment  of  this  court. 
That  case  holds  the  doctrine  which  I  have  above  stated.  It 
was  elaborately  argued  on  both  sides  by  counsel  as  eminent 
at  the  bar  as  the  state  afforded,  and  the  opinions  of  the  learned 
judges  are  conclusive  proof  of  the  ability  with  which  the 
case  was  considered  by  them. 

In  Williams  v.  New  York  Cent.  R.  Co.,  16  N.  Y.  97,  it  was 
held  that  the  dedication  of  land  to  the  use  of  the  public  for  a 
highway  is  not  a  dedication  of  it  to  the  use  of  a  railroad,  and 
such  a  road  cannot  be  built  upon  it  without  compensation  to 
the  owner  of  the  fee.  It  was  in  that  case  held  to  be  another 
and  an  additional  burden  upon  the  land,  if  used  for  railroad 
purposes,  not  covered  by  the  dedication  for  ordinary  street 
purposes,  and  hence  the  owner  of  the  fee  was  entitled  to  a 
compensation  for  an  additional  burden  to  which  he  had  never 
dedicated  his  property.  It  was  not  a  mere  additional  use  of 
an  easement,  but  it  was  an  actual  taking  of  the  land  for 
railroad  purposes,  though  not  absolutely  exclusive ;  and 
hence  the  owner  was  protected  by  the  constitution  from  such 
a  taking  without  a  compensation.  The  Drake  Case  was- 
alluded  to,  but  only  for  the  purpose  of  pointing  out  the  clear 
distinction  between  the  two  cases ;  and  thfi  court  said  the 
Drake  Case  involved  simply  the  right  of  an  adjoining  owner 
on  the  street,  who  did  not  own  the  fee,  to  recover  Tor  inci- 
dental damages  unavoidably  resulting  from  the  construction 
of  the  railroad  in  the  street  under  authority  of  the  law,  and 
with  the  permission  of  the  city  authorities,  where  no  land  or 
easement  of  the  adjoining  owner  was  taken.  It  was  also 
stated  that  the  Drake  Case  might  be  considered  as  settling 
the  question  that  a  railroad  in  a  populous  town  is  not  a  nui- 
sance/t?/' jf,  (of  course,  when  legally  authorized,)  and  that, 
when  the  company  has  acquired  the  title  to  the  land  upon 
which  its  road  is  located,  such  company  is  not  liable,  unless 
guilty  of  some  misconduct,  for  consequential  damages  result- 
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ing  from  the  operation  and  use  of  its  road.  It  has  been 
regarded  as  having  such  title  so  far  as  the  adjoining  owner 
is  concerned,  who  has  no  fee  in  the  street,  when,  by  author- 
ity of  law,  and  the  consent  of  the  city  owning  the  street,  its 
rails  are  therein  laid  upon  the  surface,  and  the  use  of  the 
street  for  ordinary  street  purposes  is  not  thereby  prevented. 

In  Wager  v.  Troy  Union  R.  Co.,  2;  N.  Y.  526,  it  is  assumed 
that  there  is  no  difference  in  kind  or  species  between  a  rail- 
road in  a  city  street  operated  by  horse  power  and  one  oper- 
ated by  steam.  Smith,  J.,  in  writing  the  opinion  in  that 
case,  says  that  such  difference  would  present  simply  a  ques- 
tion of  degree  in  respect  to  the  enlargement  of  the  tasement, 
and  would  not  affect  the  principle.  He  also  said  that  if  the 
title  to  the  Troy  street  were  in  that  city,  as  the  fee  in  the 
streets  in  New  York  is  in  the  city  itself,  the  mavor  and  com- 
mon council  of  Troy  might,  perhaps,  have  authorized  such 
appropriation  of  the  street  without  compensation  to  the  ad- 
joining owners.  The  case  of  Wager  was  followed  in  this 
court  by  that  of  People  v.  Kerr,  27  N.  Y.  188.  It  was  there 
held  that  the  legislative  permission  to  lay  down  street  rail- 
road tracks  without  change  of  grade  in  those  streets  of  the 
city  of  New  York  where  the  city  owned  the  fee  was  a  sutfi- 
cient  justification  for  such  action  by  the  company,  and  that 
no  compensation  was  necessary  to  be  paid  to  the  owner  of 
the  adjoining  property.  It  was  an  appropriation  to  public 
use  to  provide  for  the  construction  of  a  street  railroad 
through  a  street  without  change  of  grade.  As  this  was  a 
horse  railroad,  the  decision  of  the  court  must  be  regarded 
in  the  light  of  that  fact.  But  still  it  is  apparent  that,  al- 
though a  horse  railroad  was  regarded  as  a  aifferent  public 
use  for  a  street  from  that  which  had  heretofore  obtained,  it 
was  yet  such  a  public  use  as  was  not  inconsistent  with  its 
contmuous  use  as  an  open  and  a  public  street.  There  was 
no  change  of  grade,  and  no  continuous  and  exclusive  posses- 
sion of  the  street,  except  in  a  limited  sense,  by  the  mere  lay- 
ing of  the  rails  therein.  I  think  there  is  no  authority  in  this 
court  which  holds  that  there  is  any  real  difference  between  a 
railroad  operated  by  horse  power,  and  one  operated  by  the 
power  of  steam,  in  the  streets  of  the  city.  U  the  legislature 
can  authorize  the  one,  it  can,  under  the  same  circumstances, 
authorize  the  other.  I  refer  to  railroads  on  the  same  grade 
as  the  street  itself,  and  where  the  chief  difference  lies  in  the 
different  motive  powers  which  are  used. 

In  Craig  v.  Rochester,  C.  &  B.  R.,  39  N.  Y.  404,  it  was 
held  that  the  owner  of  a  lot  on  a  street,  who  owned  the  fee 
thereof  subject  only  to  the  public  easement  for  a  street,  was 
entitled  to  compensation  for  the  new  and  additional  burdt-n 


D.gnzcdbyGoOgIc 


I40  FORBES   V.    ROME,   W.   ft   O.   R.   CO.  [VOL.  43 

upon  the  land  so  used  as  a  street  by  the  erection  of  even  a 
horse  railroad  thereon.  In  this  case.  Judge  MiLLER  said  he 
saw  no  distinction  in  the  application  of  the  rule  between 
cases  of  steam  and  cases  of  horse  power.  In  Kellinger  z: 
Forty-Second  St.  R.  Co.,  50  N.  Y.  206,  it  is  held  that  one  who 
did  not  own  the  fee  of  the  street  could  not  recover  damages 
for  inconvenience  of  access  to  his  adjoining  lands  caused  by 
the  lawful  erection  of  a  street  railroad  through  the  street. 
By  these  last  two  decisions,  it  is  seen  that  to  construct  even 
a  horse  railroad  in  a  city  street  is  to  place  a  new  and  addi- 
tional burden  upon  the  land,  the  right  to  do  which  does  not 
exist  by  reason  of  the  general  right  of  passage  through  the 
street ;  but,  if  the  adjoining  owner  of  land  is  not  the  owner 
of  the  fee  in  the  street,  and  the  railroad  company  has  obtained 
the  proper  authority,  he  has  no  right  to  compensation  (or 
such  added  burden,  nor  to  complain  of  such  use  so  long  as  it 
is  not  exclusive  or  excessive.  The  same  reasoning  applies, 
as  we  have  seen,  in  the  case  of  a  steam  surface  railroad. 
Such  a  use  of  the  streets  would  be  an  additional  burden  upon 
the  land;  and, of  course,  if  the  adjoining  owner  had  title  in 
fee  to  the  center  of  the  street,  subject  only  to  the  public 
easement,  he  would  have  a  right  of  action,  as  held  by  the 
Williams  and  other  cases,  while,  if  he  did  not,  no  such  right 
would  exist  in  his  favor  merely  because  it  was  a  steam  instead 
of  a  horse  railroad  which  was  to  be  constructed.  The  au- 
thority of  the  law,  and  the  consent  of  the  city,  would  be 
enough  to  authorize  the  building  of  either;  and  the  differ- 
ence between  the  steam  and  the  horse  railroad  would  not  be 
one  of  such  a  nature  as  to  require  or  permit  any  difference 
in  the  decision  of  the  two  cases.  If  the  use  of  either  became 
unreasonable,  excessive,  or  exclusive,  or  such  as  not  to  leave 
the  passage  of  the  street  substantially  free  and  unobstructed, 
then  such  excessive,  improper,  or  unreasonable  use  would  be 
enjoined,  and  the  adjoining  owner  would  be  entitled  to  re- 
cover damages  sustained  by  him  therefrom  in  his  means  of 
access,  etc.,  to  his  land.  Mahady  v.  Bushwick  R,  Co.,  91 
N.  Y.  149,  14  Am.  &  Eng.  R.  Cas.  142.  In  Washington  Cem- 
etery V.  Prospects  C.  I.  R.  Co.,  69  N.  Y.  591,  at  593,  An- 
drews, J.,  assumes  the  right  of  the  legislature  to  authorize 
the  construction  of  a  railroad  on  a  street  without  exacting 
compensation  from  the  corporation  authorized  to  construct 
it  to  the  owner  of  adjoining  land,  provided  such  owners  did 
not  own  the  fee  in  the  street.  The  statute  in  the  case  cited 
permitted  the  use  of  steam  on  some  portion  of  this  road,  so 
that  Judge  Andrews'  remarks  were  not  confined  to  horse 
railroads. 

.Assuming  that  the  plaintiff  had  no  right  whatever  to  the 
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land  in  the  street  throug^h  which  the  defendant  laid  its  rails, 
and  ran  its  trains,  under  legislative  and  municipal 
authority,  I  think  it  clear,  prior  to  the  decision  of  ***n'  »■  !••" 
this  court  in  the  Story  Case,  90  N.  Y.  122,  7  Am.  ^''*"-"- 
&  Eng.  R,  Cas.  596,  he  had  no  cause  of  action 
against  the  defendant  based  upon  any  alleged  taking  of  the 
plaintiff's  property  or  easement  by  defendant.  If  its  use  of 
the  street  became  excessive  or  exclusive,  and  hence  degener- 
ated into  a  nuisance,  the  plaintifi  had  another  remedy.  The 
claim  is  now  made  that  the  Story  Case,  supra,  and  those  cases 
which  followed  and  are  founded  upon  it,  so  far  altered  the 
law  as  to  permit  a  recovery  in  all  cases  where  the  easement 
of  the  adjoining  lot  owner,  through  the  building  and  opera- 
tion of  the  road,  is  injuriously  aSected  by  any  deprivation  or 
diminution  of  light,  air,  or  access  to  his  lot,  even  though  he  do 
not  own  the  fee  to  the  center  of  the  street;  and,  where  such 
injury  occurs,  it  is  claimed  that  the  property  of  the  owner  in 
his  easement  of  light,  air,  or  access  has  been  taken  to  a  greater 
or  less  extent,  and  conipensaticn  is  guarantied  to  him  tnerefor 
by  the  constitution.  The  Story  Case  did  not  intend  to  over- 
rule or  change  the  law  in  regard  to  steam  surface  railroads. 
The  case  embodied  the  application  of  what  was  regarded  as 
well-established  principles  of  law  to  a  new  combmation  of 
facts,  such  facts  amounting,  as  was  determined,  to  an  absolute 
and  permanent  obstruction  in  a  portion  of  the  public  street, 
and  in  a  total  and  exclusive  use  of  such  portion  by  the  de- 
fendant; and  such  permanent  obstruction  and  total  and  ex- 
elusive  use,  it  was  further  held,  amounted  to  a  taking  of  some 
portion  of  the  plaintiff's  easement  in  the  street  for  the  purpose 
of  furnishing  light,  air,  and  access  to  his  adjoining  lot.  This 
absolute  and  permanent  obstruction  of  the  street,  this  total 
and  exclusive  use  of  a  portion  thereof  by  the  defendant,  was 
accomplished  by  the  erection  of  a  structure  for  the  elevated 
railroad  of  defendant,  which  structure  is  fully  described  in 
the  case  as  reported.  The  structure,  bv  the  mere  fact  of  its 
existence  in  the  street,  permanently  ana  at  every  moment  of 
the  day,  took  away  from  the  plaintiff  some  portion  of  the  light 
and  air  which  otherwise  would  have  reached  him,  and,  in  a 
degree  very  appreciable,  interfered  with  and  took  away  from 
him  his  facility  of  access  to  his  lot;  such  interference  not  be- 
ing intermittent,  and  caused  by  the  temporary  use  of  the 
street  by  the  vehicles  of  the  defendant  while  it  was  operating 
its  road  through  the  street,  but  caused  by  the  iron  posts,  and 
by  the  superstructure  imposed  thereon,  and  existing  for  every 
moment  of  the  day  and  night.  Such  a  permanent,  total,  ex* 
elusive,  and  absolute  appropriation  of  a  portion  of  the  street 
as  this  structure  amountea  to  was  held  to  be  illegal,  and 
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■wholly  beyond  any  legitimate  or  lawful  use  of  a  public  street. 
The  taking  of  the  property  of  the  plaintiff  in  that  case  was 
held  to  follow  upon  the  permanent  and  exclusive  nature  of 
the  appropriation  by  the  defendant  of  the  public  street,  or  of 
some  portion  thereof.  If  that  appropriation  had  been  held 
legal,  any  merely  consequential  damaee  to  the  owner  of  the 
adjoining  lot,  not  having  any  title  to  the  street,  would  have 
furnished  no  ground  for  an  action  against  the  defendant.  It 
was  just  at  the  point  that  the  disagreement  existed  between 
the  members  of  this  court  in  the  Story  Case.  The  judge 
who  wrote  one  of  the  dissenting  opinions  did  not  think  that 
the  facts  presented  any  different  principle  from  that  of  any 
ordinary  steam  surface  railroad  operating  its  road  through 
the  streets  of  a  city  under  the  authority  of  the  legislature  and 
of  the  municipality,  in  a  case  where  tne  adjoining  lot  owner 
did  not  own  tne  fee  in  the  street.  The  character  of  the  struc- 
ture, and  all  the  facts  incident  thereto,  were  regarded  by  him 
as  simply  resulting  in  an  additional  burden  upon  the  street, 
somewhat  greater  in  degree,  it  is  true,  than  a  steam  surface 
railroad,  but  still  it  was  such  a  use  of  the  street  as  the  legis- 
lature might  permit;  and,  the  legislature  havingin  fact  granted 
it  such  power,  the  defendant  was  not  responsible  for  the  in- 
cidental damage  resulting  to  one  whose  property  was  not  in 
fact  taken,  within  the  meaning  of  the  constitutional  provision, 
and  the  defendant  did  him,  therefore,  no  actionable  injury. 
The  other  dissenting  judges  were  of  the  same  opinion.  A 
majority  of  the  court,  however,  saw  in  the  facts  existing  in 
that  case  what  was  regarded  as  a  plain,  palpable,  and  per- 
manent misappropriation  of  the  street,  or  some  portion  of  it, 
to  the  exclusive  use  of  the  defendant  corporation,  and  as  re- 
sulting from  it,  the  court  held  that  there  was  a  taking  of  prop- 
erty belonging  to  the  plaintiff  without  compensation,  which 
no  legislature  could  authorize  or  legalize.  But  this  taking, 
it  cannot  be  too  frequently  or  strongly  asserted,  resulted  from 
the  absolute,  exclusive,  and  permanent  character  of  the  ap- 
propriation of  the  street  by  the  structure  of  the  defendant. 
There  is  no  hint  in  either  of  the  prevailing  opinions  in  the 
Story  Case  of  any  intention  to  interfere  with  or  overrule  the 
prior  adjudications  in  this  state  upon  the  subject  now  under 
discussion,  as  to  steam  surface  railroads.  In  the  Story  Case, 
it  was  argued  that  no  real  distinction  in  principle  existed  be- 
tween a  steam  surface  and  an  elevated  railroad  resting  on 
such  a  structure  as  was  proved  in  that  case.  This  court,  how- 
ever, made  the  distinction  ;  and  the  two  prevailing  opinions 
are  largely  taken  up  with  arguments  going  to  show  that  the 
distinction  was  obvious,  material,  and  important,  and  was  so 
real  and  tangible  in  fact  as  to  call  for  a  different  judgment 
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than  would  have  been  proper  and  appropriate  in  the  case  of 
the  ordinary  steam  surface  railroad,  such  as  the  Drake  Case 
was.  Judge  Tracy,  in  the  Story  Case,  said  that  the  conclu- 
sion reached  in  that  case  was  based  upon  the  character  of  the 
structure  there  involved,  and  that  tne  language  of  Judge 
Wright  in  the  Kerr  Case,  supra,  where  he  asserted  that  the 
abutting  owners  had  no  property  or  estate  in  the  land  form- 
ing the  bed  of  the  street  in  front  of  their  premises,  must  be 
construed  with  reference  to  the  point  then  considered.  In 
another  portion  of  his  opinion.  Judge  Tracy  said  that  no 
structure  upon  the  street  can  be  authorized  which  is  incon- 
sistent with  the  continued  use  of  the  street  as  an  open,  pubhc 
street.  He  also  added  that,  whatever  force  the  argument 
may  have  as  applied  to  railroads  built  upon  the  surface  of  the 
street,  without  change  of  grade,  and  where  the  road  is  so  con- 
structed that  the  public  is  not  excluded  from  any  part  of  the 
street,  it  has  no  force  when  applied  to  a  structure  like  that 
authorized  in  the  present  case.  This,  he  says,  is  an  attempt 
to  appropriate  the  street  to  a  use  essentially  mconsistent  with 
that  of  a  public  street,  and  hence  illegal.  He  does  not  pre- 
tend that  the  ordinary  steam  railroad,  laid  on  the  same  grade 
as  the  street,  and  not  excluding  others  from  its  use,  appro- 
priates  the  street  to  a  use  essentially  or  at  all  inconsistent 
with  that  of  a  public  street.  The  use  may  be  an  additional 
burden  laid  upon  the  street,  but  nevertheless  it  is  such  a  use 
as  is  entirely  consistent  with  its  continued  use  as  a  public 
street.  Judge  Danforth,  in  his  opinion,  views  the  structure 
,  in  much  the  same  light.  He  cites  the  case  of  Corning  i-. 
Lowerre,  6  Johns.  (N.  Y.),  Ch.  439,  where  Chancellor  Kext 
restrained  the  defendant  by  injunction  from  obstructing  Vesey 
street,  in  New  York  city,  by  building  a  house  thereon;  and 
he  says  that  the  railroad  structure  designed  by  the  defendant 
for  the  street  opposite  the  plaiotifi's  premises  is  liable  to  the 
same  objection, — that  is,  it  is  as  permanent  in  its  character, 
and  as  exclusive  in  its  possession  of  that  portion  of  the  street, 
as  was  the  defendant's  building  in  the  case  cited.  He  further 
says  that  the  Street  Railway  Cases  are  in  no  respect  in  con- 
flict with  the  doctrine  announced  in  his  opinion.  Other  cita- 
tions might  be  made  from  both  opinions  of  those  most  learned 
and  able  judges;  but  enough  has  been  shown  to  enable  us  to 
say  with  entire  correctness  that  there  was  no  intention,  in 
deciding  the  Story  Case,  to  reverse  or  overrule  the  cases  in 
regard  to  steam  surface  railroads  which  have  been  already 
cited.  Those  cases  include  just  such  a  case  as  is  the  one  at 
bar. 

Following  the  Story  comes  the  Lahr  Case,  104  N  Y.  268  ; 
and  the  principles  decided  in  the  former  were  reiterated  in 


D.gnzcdbyGoOgIc 


144  FORBES   V.   ROME,   W.   &   O.   R.   CO.  [VOL.  4} 

the  latter  case.  It  is  diflicult  to  see  that  any  enlarged  rule 
as  to  awarding  damages  in  that  class  of  cases  has- 
littnMUMB  ^^^^  definitely  announced  in  the  Lahr  Case.  The 
n.B  c*.  general  rule  to  be  adopted  was  agreed  upon  by  the 
parties,  and  involved  an  award  once  for  all.  The 
particular  damage  which  the  defendant  was  liable  for,  growing 
out  of  the  existence  of  the  defendant's  structure,  was  neld  by 
three  of  the  five  menabersof  the  court  then  voting  to  embrace 
any  injury  or  inconvenience  resulting  from  the  unlawful  struct- 
ure, or  any  such  injury  or  inconvenience  as  was  incidental 
to  the  use  thereof.  Two  of  the  five  members  were  in  favor  of 
a  more  restricted  rule,  and  they  agreed  simply  in  the  result 
which  affirmed  the  judgment  01  the  court  below. 

Then  came  the  Drucker  Case,  106  N.  Y.  157,  30  Am.  &  Eng, 
R.  Cas.  418 ;  and  in  it  the  principle  was  announced,  as  stated 
in  the  head-note,  that,  in  awarding  damages,  it  was 
MMkattuB.   Pi'^^P^''  t°  prove  and  take  into  consideration  as  ele- 
co."  ments  of  damages  the  impairment  of  plaintiff's  ease- 

ment of  light  caused  by  the  road  itself,  and  the 
passage  of  trains,  ana  the  interference  with  the  convenience 
of  access  caused  by  the  drippings  of  oil  and  water.  This  was 
held  as  a  fair  result  from  a  holding  that  the  structure  was  an 
illegal  one  ;  and,  to  the  extent  above  described,  the  court  held 
the  plaintifl  entitled  to  an  award  of  damages.  But  the  founda- 
tion for  the  recovery)  in  all  the  cases  above  cited,  of  any  dam- 
ages whatever,  lies  m  the  fact  of  the  illegality  of  the  struct- 
ure. 

Looking  carefully  over  the  cases  involving  the  elevated  rail- 
roads, and  their  rights  and  liabilities,  we  cannot  see  that  any 
new  rule  was  adopted  in  any  of  those  cases  which 
UKcwacr  would  hold  the  defendant  therein  liable,  under  the 
irke  hu  ao  facts  provcd,  for  the  taking  of  any  property,  or  any 
rtrntVao*'  portion  of  an  easement,  belonging  to  the  plaintiff, 
eautitdto  On  the  contrary,  we  think  theplaintiff's  case  is  still 
comrMw  governed  by  the  Case  of  Drake,  and  the  other  cases 
**»■■  m  this  court  which  have  already  been  cited,  and  in 

which  the  principle  decided  in  the  Drake  Case  has 
been  assented  to  and  affirmed.  Upon  such  facts,  it  has  been 
held  that  there  was  no  taking  of  any  property  or  easement  of 
an  adjoining  owner  who  had  no  title  to  any  portion  of  the  land 
upon  which  the  street  was  laid  out,  where  the  company  was 
authorized  by  law,  and  licensed  by  the  city,  to  so  use  the 
street.     Plaintiff's  counsel  cites  the  case  of  Hussner  v.  Brook- 

Wi  City  R.  Co.,  1 14  N,  Y.  433,  as  bearing  upon  this  question. 
e  cannot  see  that  it  does.  The  use  of  steam  on  the  portion 
of  the  road  spoken  of  in  that  case  was  not  permitted,  and  it 
was  therefore  unlawful ;  and  for  the  damages  caused  to  an 
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abutting  owner  by  reason  of  the  nuisance  the  defendant  was 
held  liable. 

We  are  of  the  opinion  that  the  plaintiff  made  out  no  legal 
ground  for  an  action  against  defendant  based  upon  any  alleged 
taking  of  his  property  by  the  defendant.  If  there,  are  any  facts 
which  go  to  show  that  the  use  of  the  street  by  the  defendant 
is  excessive,  and  in  that  way  a  nuisance,  the  recovery  herein 
was  not  based  upon  any  such  liability  ;  and  it  cannot  be  sus- 
tained on  that  ground  now.  The  judgments  of  the  special  and 
general  terras  of  the  supreme  court  must  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Ruger,  C.  J.,  and  Andrews,  J.,  not  vot- 
ing. 

ConftrueUon  of  Railroad*  in  Stroato— Right  of  Abutting  Prepriatore  to 
Compan»aUon^-See  McQuaid  v.  Portland  &  V.  R.  Co.  (Or.),  40  Am.  & 
Edg.  R.  Cas.  308,  note  330. 


Jackson 


Chicago,  Santa  Fe  &  California  R.  Co. 

{UmUd  States  Circuit  Court,  W.  D.,  Missouri,  W.  D.,  March 3,  iSpo.) 

8traai« — Conttructlon  of  Railroad — Spaclal  Injury — CompenaatJoni^Un- 
der  the  provision  of  the  Missouri  constitution  "  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  compensation,"  the 
owner  of  property  abutting  upon  a  street  must  show,  to  entitle  him  to  re- 
cover damages  for  obstruction  of  a  highway  by  the  construction  of  a.  rail- 
way therein,  that  the  damages  are  peculiar  to  him,  different  in  kind  and 
not  merely  in  degree  from  those  suffered  by  other  members  of  the  com- 
munity. 

Sam»— Special  Injury^Dlvanlon  of  Travel — Lou  of  Bueineai. — The  ob- 
struction of  a  street  by  the  construction  of  a  railroad  therein,  and  the  con- 
sequent loss  of  trade  by  the  diversion  of  travel  to  another  street,  is  dam- 
age which  is  common  to  the  public  and  is  not  peculiar  to  the  owner  of 
property  abutting  upon  the  street,  and  he  cannot  recover  compensation 
therefor. 

Same—Embankmont— Changs  of  Qrade.— Where  the  grade  of  a  railroad 
in  front  of  plaintiff's  property  is  higher  than  that  of  the  street,  but  not  so 
hi^  as  to  make  an  embankment  obstructing  the  view  of,  or  access  to,  the 
plaintiff's  property,  and  the  grade  of  the  street  itself  has  been  raised  until 
It  has  been  brousbt  within  a  few  inches  oF  the  plane  of  the  sidewalk  in 
front  of  plaintifTs  store,  and  the  street  ha?  been  improved  thereby  rather 
than  the  reverse,  the  railroad  company  is  not  liable  to  plaintiff  in  com- 
pensation. 

SanM— IK^al  Construction  of  OKch— Damage i.^The  Missouri  statute 
43  A.  &  E.  R.  Caa.— 10 
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requiring  railroad  companies  to  construct  and  maintain  suitable  ditches 
and  drains  along  each  side  of  their  roadbed,  is  not  applicable  to  a  railroad 
constructed  along  a  street  in  a  town  or  city,  and  where  a  railroad  company 
has,  without  the  consent  of  the  municipal  authorities,  dug  a  ditch  in  a 
public  street  by  the  side  of  its  track,  it  is  liable  to  the  owners  of  abutting 
property  for  damages  naturally  resulting  therefrom. 

Action  at  law. 

J.  L.  Farris  and  Ball  &  Hamilton,  for  plaintifl.  " 

Gardiner  Lathrop  and  C.  F.  Garner,  Sr.,  for  defendant. 

Philips,  J. — This  an  action  for  damages  arising  from  the 
construction  of  a  railroad  along  a  street  in  front  of  plaintiff's 
storeroom  in  the  town  of  Camden,  Ray  county, 
***  Mo.  Camden  is  a  municipal  corporation,  organ- 
ized under  the  general  statutes.  The  defendant  is  a  railroad 
corporation  organized  under  the  laws  of  the  state  of  Illinois. 
Camden  is  a  small  town  of  a  lew  hundred  people,  with  one 
principal  business  street,  known  as  "  Front  Street,"  running 
through  the  town  east  and  west,  about  60  feet  in  width. 
Plaintiff's  business  house  fronts  on  this  street,  with  a  street 
running  north  and  south  on  the  east  side  of  the  storeroom. 
On  the  west  side  of  this  storeroom  is  a  warehouse  or  stor- 
age room,  used  by  plaintiff  in  connection  with  his  mercantile* 
business,  the  entrance  to  which  is  from  said  Front  street. 
The  Missouri  river  runs  in  front  of  this  town,  and  parallel 
with  said  Front  street,  with  no  other  street  between  it  and 
said  Front  street.  Between  the  river  and  said  street  is  the 
track  of  the  Wabash  Railroad  Company,  the  depot  of  which 
is  some  distance  to  the  east  of  plaintiff's  property. 

The  material  allegations  of  the  petition  are  that,  prior  to 
the  acts  complaineo  of,  the  said  Front  street  was  dedicated 
and  used  as  a  public  highway ;  that  in  the  year  1887,  "  the 
defendant,  without  authority  of  law  and  in  violation  of  the 
rights  of  the  plaintiff,  wrongfully  constructed  its  railroad 
track  on  said  main  street  in  front  of  the  lot  and  buildings 
aforesaid,  dug  ditches  to  a  great  depth  and  width,  erected 
high  embankments,  and  changed  greatly  the  grade  of  said 
street,  whereby  said  street,  with  its  crossings,  is  and  was  so 
obstructed  that  it  cannot  be  used  bv  plaintiff  for  the  ben- 
efit of  his  lot  and  buildings  aforesaid  ;  that  the  ingress  and 
egress  to  plaintiff's  property  is  totally  destroyed  by  the  acts 
01  defendant  aforesaid,  to  his  damage  in  the  sum  of  twenty- 
five  hundred  dollars,"  On  the  face  of  the  allegations  of  the 
petition,  that  the  defendant,  without  authority  of  law,  had 
wrongfully  constructed  its  railroad  tracks  on  said  street,  it 
would  seem  that  the  plaintiff  was  proceeding  on  the  theory 
of  a  malfeasance  on  the  part  of  defendant,  and  that  the  dani- 
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ages  claimed  bv  him  wete  incident  to  such  an  act ;  whereas, 
the  undisputed  fact  is  that  the  defendant  so  built  its  road 
under  permission  and  authority  from  the  town,  given  in  an 
ordinance  theretofore  duly  adopted,  for  which  defendant 
paid  the  town  $10,000,  and  erected  depot,  etc.,  thereon,  which 

frant  the  town  under  its  charter  was  authorized  to  make, 
here  is  therefore  some  show  of  authority  for  the  position 
taken  by  defendant  that  the  plaintiff,  under  such  a  pleading, 
ought  not  to  be  permitted  to  recover  as  for  a  malfeasance. 
Randle  v.  Pacific  R.  Co.,  65  Mo.  332. 

But,  giving  the  plaintiff  the  benefit  of  the  doubt  in  my 
mind  as  to  whether  this  technical  rule  is  applicable  to  this 
case,  I  will  proceed  to  consider  the  cause  on  its 
merits.  The  adjacent  property  owner  on  a  street  rt"^*"** 
has  a  definite,  recognized  right  to  and  interest  in  i^'^t."'* 
the  street  in  front  of  his  property.  It  is  a  right  to 
the  free  use  of  the  street,  in  order  to  the  enjoyment  of  his 
property,  as  a  means  or  acccess  thereto  and  therefrom. 
While  this  is  so,  the  public  likewise  have  an  equal  recognized 
right  in  such  street  which  has  been  dedicatea  to  the  pubhc 
use.  Such  streets  are  subject  to  what  is  known  as  "  urban 
servitudes,"  which  in  many  respects  are  paramount  to  the 
right  of  the  owner  in  fee  of  the  contiguous  lots.  The  state, 
in  the  exercise  of  its  sovereignty,  and  the  municipal  corpo- 
ration, have  the  power  to  authorize  the  appropriation  of  such 
streets  to  such  uses  "as  are  conducive  to  the  public  good, 
and  do  not  interfere  with  their  complete  and  unrestricted 
use  as  highways ;  and  in  doing  so  it  is  not  obliged  to  confine 
itself  to  such  uses  as  have  already  been  permitted.  As  civ- 
ilization advances,  new  uses  may  be  found  expedient."  Ang. 
Highw.  §  312  ;  Thomp.  Highw.  chap.  2,  pp.  25-27,  It  is  now 
the  recognized  rule  in  this  state  that  railroads  operated  by 
steam  are  permissible  upon  such  streets,  "  because  sucn 
methods  of  transportation  and  travel  are  among  those  to 
which  the  street  may  be  properly  applied,  as  not  being  in- 
consistent with  its  free  and  unrestricted  use."  Julia  Build- 
ing Ass'n  V.  Bell  Tel.  Co.,  88  Mo.  271,  and  loc.  cit.  So  deeply 
rooted  is  this  doctrine  in  this  jurisdiction  that  so  eminent  a 
jurist  as  Judge  Norton,  in  the  case  last  cited,  expressed  a 
doubt  as  to  whether  or  not,  after  the  dedication  of  property 
for  a  street,  by  which  the  dedicator  gives  up  his  rignt  to 
compensation  for  the  uses  included  in  the  dedication,  "  he 
does  not  also  give  up  his  right  to  compensation  for  damages 
to  adjacent  property  not  taken,  resulting  from  the  applica- 
tion of  the  street  to  a  use  which  by  his  dedication  he  author- 
ized  it  to  be  put." 

By  the  constitution  of  this  state  d£  1875,  art.  2,  §  21,  it  is 
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provided  "  that  private  property  shall  not  be  taken  or  dam- 
coM»MuuiM  ^S^^  lor  pubuc  use  without  just  compensation," 
-SfMiai  la-  Under  this  provision,  it  has  been  held  by  the  su- 
jirrtorray  preme  court  of  the  state  that  damages  resulting 
•Tt7 1)  M*cM-  from  an  important  and  radical  change  in  the  grade 
'"^"  of   the  street  may  be   recovered  by  an  adjacent 

property  owner.  Werth  v.  City  of  Springfield,  78  Mo.  107, 
6  Am.  &  Eng.  Corp.  Cas.  123  ;  Householder  v.  City  of  Kan- 
sas.-83  Mo.  488.  But  this  right  in  later  cases  is  limited  to 
the  instance  of  "  a  sudden  and  extraordinary  change  of  grade, 
and  not  from  such  improvements  of  the  street,  in  any  ordi- 
nary and  reasonable  mode  deemed  beneficial  to  the  public 
good  ;  for  as  to  these  the  lot  owner  must  be  assumed  to  have  ' 
consented.  Julia  Building  Ass'n  v.  Bell  Tel.  Co.,  supra,  ap- 
proving the  opinion  of  DiCKEY,  C.  J.,  in  Rigney  v.  City  of 
Chicago,  102  111.  64,  from  which  state  the  foregoing  provis- 
ion of  the  Missouri  constitution  was  taken.  The  construc- 
tion placed  by  the  supreme  court  of  Illinois  in  the  case  just 
cited  upon  said  constitutional  provision  has  further  been  ap- 
proved by  the  supreme  court  of  Missouri  in  Rude  v.  City 
of  St.  Louis,  93  Mo.  408-416,  as  follows :  '"In  all  cases,  to 
warrant  a  recovery,  it  must  appear  that  there  has  been  some 
direct  physical  disturbance  of  a  right,  either  public  or  pri- 
vate, wnich  the  plaintiff  enjoys  in  connection  with  his  prop- 
erty, and  which  gives  to  it  an  additional  value,  and  that,  b}' 
reason  of  such  disturbance,  he  has  sustained  a  special  dam- 
age with  respect  to  his  property  in  excess  of  that  sustained 
by  the  public  generally.'  This  is  further  qualified  by  the 
statement  that, '  in  the  absence  of  any  statutory  or  constitu- 
tional provision  on  the  subject,  the  common  law  affords  re- 
dress in  all  such  cases ;  and  we  have  no  doubt  it  was  the  in- 
tention of  the  framers  of  'the  present  constitution  to  require 
compensation  to  be  made  in  all  cases  where,  but  for  some 
legislative  enactment,  an  action  would  lie  by  the  common 
law." 

It  therefore  results  from  the  foregoing  principles  that  the 
plaintiff,  as  an  adjacent  property  owner  aoutting  on  the  street, 
IS  remitted  to  the  common  law  rule  as  the  basis  of  his  re- 
covery ;  that  he  "must  show,  to  entitle  him  to  recover  dam- 
ages for  obstruction  to  a  high  way ,  that  th  e  damages  are  peculiar 
to  him,  different  in  kind,  and  not  merely  in  degree,  from  those 
suffered  by  other  members  of  the  community."  2  Dill.  Mun. 
Corp.  (3d  Ed.)  §  730.  Accordingly,  it  was  held  in  Rude  v. 
City  01  St.  Louis,  supra,  followed  in  Fairchild  v.  City  of  St. 
Louis,  97  Mo.  85;  and  Canman  v.  City  of  St.  Louis,  97  Mo. 
92,  that  the  abutting  lot  owner  could  not  recover  for  conse- 
quential damages  where  the  obstruction  of  the  street  did 
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not  lie  immediately  opposite  to  his  property,  and  where  the 
inconvenience  and  discomfort  arising  from  the  obstruction 
was  alike  common  to  the  public  and  other  property  owners 
in  the  vicinity,  although  his  injury  may  have  differed  in  de- 
gree from  that  of  others,  but  was  not  peculiar  to  him  in  kind. 

The  application  of  these  principles  to  the  facts  of  the  case 
at  bar  maKes  it  at  once  clear  that  the  plaintiff  has  based  his 
calculation  for  damages  upon  a  false  theory,  in  part, 
at  least.  Much  of  the  evidence  introduced  by  him  LoMsftnd* 
for  the  ascertainment  of  his  damages  is  not  admis-  *j  "'"«*" 
sible.  He  claims,  for  instance,  that  a  part  of  his  *  "*"' 
assumed  damages  results  from  the  loss  of  trade  to  his  house 
or  store,  by  an  obstruction  to  Front  street  some  blocks  to  the 
west  of  his  storehouse,  by  the  defendant  erecting  its  depot 
station  so  as  to  obstruct  much  of  the  travel  on  said  street, 
and  by  the  ci-ossing  of  defendant's  road  over  this  street  still 
further  west,  which  occasioned  the  opening  of  another  street 
on  the  hill,  some  two  blocks  to  the  north  of  Front  street, 
onto  which  muchof  the  travel  from  Front  street  was  diverted. 
Such  damage  is  not  peculiar  to  him,— different  in  kind  from 
those  suffered  by  other  members  of  the  communitj;.  The 
town  authorities  might  have  opened  this  street  sua  sponte,  and 
by  its  superior  condition  have  invited  and  drawn,  the  whole 
travel  over  it  instead  of  Front  street,  without  the  consent  of 
plaintiff,  and  without  any  liability  to  him  for  such  resultant 
injury.  So  if,  by  reason  of  the  planting  of  this  railroad  track 
in  Front  street,  with  the  attendant  noise,  discomfort,  and 
alarm  of  its  engines,  parties  coming  to  said  town  to  trade  should 
have  gone  on  other  streets  with  their  teams  and  done  their 
trading  at  other  business  houses,  no  cause  of  action  would 
have  been  given  therefor  to  the  plaintiff.  Randle  v.  Pacific 
R.  Co.,  supra,  and  cases  heretofore  cited. 

The  wrongful  acts  specified  in  the  petition,  from  which  the 
damages  claimed  are  alleged  to  flow,  are  the  erecting  of  high 
embankments,  changing  the  grade  of  the  street, 
and  digging  ditches  to  a  great  depth  and   width  ;  ,^^4^. 
whereby  said  street,  with  its  crossings,  was  so  ob-  «,„  or  *•■• 
structed  that  it  cannot  be  used  by  plaintiff  for  the  «•■ 
benefit  of  his  property.     The  matter  of  the  embank- 
ment and  the  grade  of  the  street  will  be  considered  together. 
It  is  true  the  grade  of  the  railroad  track  in  front  of  the  plaint- 
iff's property  was  higher  than  that  of  the  street,  but  in  no 
sense  so  high  as  to  make  an  embankment  obstructing  the 
view  of  or  access  to  plaintiff's  property.     At  the  time  of  the 
location  of  the  railroad  track  there  was  in  the  street,  a  little 
west  of  the  front  of  plaintiff's  property,  quite  a  depression, 
where  a  horse-rack  nad' stood,  occasioned,  perhaps,  by  the 
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tramping  of  horses;  and  as  there  was  an  accumulation  of 
water,  followed  by  mud,  it  is  not  apparent  that  fillinr  it  up 
would  be  objectionable  to  any  one.  It  was  filled  by  tne  rail- 
road, and  the  erade  of  the  street  was  raised  until  it  was 
brought  up  within  a  few  inches  of  the  plane  of  the  sidewalk 
in  front  of  ptaintifl's  store.  I  quite  concur  with  the  testimony 
of  several  witnesses  that  this  was  rather  an  improvement  of 
the  street.  It  is  inconceivable  how  any  injury  to  plaintiff's 
property  resulted  from  this  change,  making  it  conform  more 
nearly  to  thp  grade  of  the  railroad  track. 

With  respect  to  the  ditch,  the  evidence  shows  that,  at  the 
time'  defentiant  built  its  roadbed  in  said  street,  it  dug  a  ditch 

or  drain  along  its  north  side,  about  3  feet  wide  and 
UautkariiH  [g  or  20  inches  deep,  for  the  purpose  of  carrying 
^^Kiii""    °^  ^^  water  which  came  down  from  the  bluff  onto 

said  street.  The  defendant  contends  that  it  was 
required  to  construct  this  ditch  by  section  810,  Rev.  St.  1879, 
which  is  as  follows :  "  It  shall  be  the  duty  of  every  corpora- 
tion, company,  or  person  owning  or  operating  any  railroad 
or  branch  thereof  in  this  state,  and  of  any  corporation,  com- 
pany, or  person  constructing  any  railroad  in  this  state,  with- 
in three  months  after  the  completion  of  the  same  through  any 
county  in  this  state,  to  cause  to  be  constructed  and  maintaineH 
suitable  ditches  and  drains  along  each  side  of  the  roadbed  of 
such  railroad  to  connect  with  ditcHes,  drains,  or  water-courses, 
so  as  to  afford  sufficient  outlet  to  drain  and  carrj'  off  the  water 
along  such  railroad,  whenever  the  draining  of  such  water  has 
been  obstructed  or  rendered  necessary  by  the  construction  of 
such  railroad." 

I  question  whether  thisprovisionof  the  statute  is  applicable 
to  the  instance  of  a  railroad  constructed  along  a  street  in  a 
town  or  city.  It  could  hardly  be  expected  that  a  railroad 
company  would  erect  high  emoankments  in  a  street  without 
special  authority  therefor ;  for  ordinarily,  and  of  right,  a  rail- 
road should  be  required  by  the  city  authorities,  in  granting 
it  the  license  to  so  use  its  street,  to  construct  its  roadbed  on 
the  established  grade  of  the  street,  or,  if  they  do  not  conform 
to  the  existing  grade,  they  are  usually  required  to  reform  the 
grade  of  the  street  to  that  of  the  railroad  track  ;  and.  if  by 
such  change  of  grade  damage  should  be  occasioned  to  the  ad- 
jacent property  owner,  the  company  would  be  liable  therefor. 
My  opinion  is  that  said  provision  of  the  statute  was  intended 
by  the  legislature  to  apply  only  to  such  roads  running  through 
country  districts,  because  it  says,  "  constructing  any  railroad 
in  any  county  of  this  state ;"  and  in  the  clause  immediately 
succeeding  occurs  the  following:  "And,  in  case  such  corpor- 
ation, company,  or  person  shall  Tail  or  neglect  to  construct  and 
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maintain  such  ditches  or  drains  within  the  time  limited  in  this 
article,  the  county  courts  of  the  counties  through  which  said 
railroad  has  been  or  may  be  located  are  hereby  authorized 
and  required,  upon  the  petition  of  twenty  landowners  of  such 
county  alon^  the  line  of  and  contiguous  to  such  railroad,  to 
cause  such  ditches  or  drains  to  be  constructed  and  maintained; 
and  such  court  may  maintain  an  action  against  such  corpor- 
ation," etc.,  "  so  failing  to  construct  and  maintain  such  ditches 
or  drains,  in  any  court  of  competent  jurisdiction,  in  the  name 
of  such  county,  and  shall  be  entitled  to  recover  all  costs,  ex- 
penses, and  damages  incurred  and  accruing  in  the  construc- 
tion and  maintenance  of  such  ditches  or  drains." 

It  is  not  apparent  that  it  could  have  been  in  the  mind  of  the 
legislature  to  authorize  the  county  court  to  have  anythingto 
do  with  the  bringing  of  suits  for  the  recovery  of  such  (im- 
ages, or  overseeing  any  such  matter,  within  the  corporate 
limits  of  the  municipality  ;  for  the  latter  is  a  body  politic,  in- 
vested with  control  and  jurisdiction  of  its  streets  and  internal 
government,  with  power  to  sue  and  be  sued,  etc.  The  ordi- 
nance passed  by  the  city  authorizing  defendant  to  construct 
its  road  along  said  street  contains  no  provision  respecting 
such  ditch  or  drain.  Its  construction,  tnerelore,  was  the  vol- 
untary act  of  the  defendant,  and  evidently  was  done  for  the 
purpose  of  protecting  its  own  property,  and  not  that  of  the 
public.  It  would  therefore  seem  to  follow  that,  if  any  special 
damage  has  resulted  from  its  construction  to  the  plaintiff,  he 
is  entitled  to  recover  therefor.  After  the  defendant  con- 
structed this  ditch  with  a  width  of  3  feet  and  a  depth  of  i8or 
20  inches,  it  did  not  so  maintain  it,  but  suffered  it  to  widen 
and  enlarge  by  the  scoring  or  falling  in  of  the  sides,  until  its 
width  was  increased  to  6  or  7  feet,  and  its  depth  also  in- 
creased, caused  by  the  flow  of  surface  water  through  it.  It 
was  the  duty  of  the  town  of  Camden  to  have  kept  this  street 
in  repair  in  front  of  plaintiff's  property,  and  for  its  neglect 
in  that  respect  it  was  and  is  liable  to  any  one  sustaining  dam- 
age therefrom.  Torpey  v.  City  of  Independence,  24  Mo. 
App.  288. 

It  would  not  follow,  however,  that  the  liability  of  the  city 
for  permitting  this  nuisance  would  exempt  the  defendant  from 
liability  for  its  tort.  The  only  damage,  however,  which  the 
plaintiff  can  recover  under  the  allegations  of  his  petition,  is 
such  as  flow  directly  from  the  digging  of  the  ditch.  The 
petition  is  not  framed  on  the  theory  of  defendant's  neglect  in 
suflerii^  the  enlargement  of  the  ditch  after  the  digging.  Ben- 
son V.  Chicago  &  A.  R.  Co.,  78  Mo.  513,  20  Am.  &.  Eng.  R. 
Cas.  96;  Bird  v.  Railway  Co.,  30  Mo.  App.  379.  The  ditch 
dug  by  defendant  left  between  it  and  the  sidewalk  in  front  of 
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plaintiff's  projwrty  19  feet,  the  sidewalk  itself  being  11  feet 
wide.  The  railroad  track  was  22  feet  from  said  sidewalk. 
The  special  inconvenience  and  injury  claimed  by  the  plaintiff 
to  his  property,  in  consequence  of  the  proximity  of  the  ditch, 
is  that  it  prevented  him  from  the  free  and  rightful  use  of  his 
warehouse ;  that  he  could  not  drive  a  wagon  up  to  this  ware- 
house  and  back  it-to  the  platform,  and  unload  goods  and  prod- 
uce therefrom,  as  theretofore  ;  that,  owing  to  the  narrowness 
of  the  street,  a  wagon  could  not  turn  around  therein  in  front 
of  his  store,  etc.     This  inconvenience  becomes  the  more  ap- 

{)arent  when  it  is  considered  that  there  was  no  practicable  out- 
et  for  wagons  turning  to  the  north  or  to  the  south  across  the 
railroad  tracks  to  the  west  of  this  wareroom. 

It  is  difficult  to  escape  the  conclusion,  from  the  evidence, 
that  the  proximity  of  this  ditch  did  interfere  with  plaintiff's 
privilege  in  this  respect.  The  more  difficult  question  which 
1  have  found  to  solve,  in  view  of  the  evidence,  is  how  to  as- 
certain the  measure  of  plaintiS's  damage  resulting  from  this 
obstruction ;  for  the  reason  that  plaintiff,  b}'  his  evidence,  has 
furnished  the  court  little  datti  by  which  to  proceed  in  this  es- 
timation. The  case  was  tried  by  plaintiff  on  the  theory  that 
the  damages  were  to  the  freehol(£  tending  to  its  permanent 
depreciation.  This,  however,  is  not  the  law  as  applied  to  the 
facts  of  this  case.  As  the  defendant  had  constructed  this  ditch 
without  authority  of  law  or  any  grant  from  the  town,  it  was 
in  the  nature  of  a  nuisance,  which  the  town  at  any  time  could 
abate.  It  is  therefore  but  permissive  and  temporary  in  its 
character,  and  as  such  it  comes  within  the  rule  laid  down  by 
the  supreme  court  of  this  state  in  Smith  v.  Kansas  City,  St. 
J.  &  C.  B.  R.  Co.,  98  Mo,  20,  where  it  is  held  that  the  party 
injured  can  recover  only  for  the  diminution  of  the  rental  value 
of  the  property  to  the  time  of  beginning  his  action.  I  con- 
clude from  the  evidence  before  me  that  the  market  value  of 
thisproperty,  independent  of  the  existence  of  this  railroad  and 
track  in  said  town,  was  not  over  $2,500  or  $3,000.  It  was  al- 
most impossible  for  the  witnesses  to  place  anything  like  re- 
liable market  value  thereon,  for  the  reason  that  there  did  not 
seem  to  be  any  sale  for  such  property  in  the  town.  Giving 
the  plaintiff  the  largest  margin  possible  under  the  evidence, 
the  value  of  the  fee  to  this  property  may  be  placed  at  $3,000. 
It  would  be  a  liberal  estimate  to  place  its  rental  at  lOper  cent, 
of  its  valuation,  which  would  be  $300  per  year.  The  more 
troublesome  question,  then,  arises,  by  what  safe  and  reliable 
ifafa,  to  avoid  conjecture,  is  the  court,  under  the  evidence  be- 
fore it,  to  arrive  at  the  diminution  of  this  annual  rental  conse- 
quent upon  the  presence  of  this  ditch  ?  As  this  estimation  is  to 
be  based  solely  upon  the  inconvenience  of  getting  the  goods 
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and  produce  from  a  waeon  into  the  warehouse  or  storeroom,  I 
think  15  per  cent,  on  the  rental  value  would  be  a  liberal  al- 
lowance, on  the  evidence  before  the  court;  which  up  to  the 
time  of  the  institution  of  suit  would  amount  to  $75,  for  which 
sura  judgment  will  go  for  plaintiff. 

Conctruction  of  HjUlro&d>  in  8tr«»t( — Compantation  for  Lou  of  Builnou. — 
See  Todd  v.  Minneapolis  &  St.  L.  R.  Co.  (Minn.),  36  Am.  &  Eng.  R.  Cas. 
191,  note  194. 


Ohio  &  Mississippi  R.  Co.  et  at. 
(Indiana  Supreme   Court,  February  28,  iSgo^ 

Conctruetton  of  Railroad  in  Strset — Nul»nc« — Auant  of  Abutting  Own«r. — 
An  abntting  owner  who  expressly  assents  to  the  occupancy  of  a  street,  can* 
not  maintain  an  action  for  the  abatement  of  a  nuisance  by  the  removal  of 
the  railroad  track. 

Same — Coniant  of  City — Liability  for  Damagot* — Where  a  city  grants  to 
a  railroad  the  privilege  of  laying  its  tracks  in  a  street,  the  railroad  com- 
pany, and  not  the  city,  is  liable  to  the  abutting  proprietors  for  damages 
caused  thereby. 

Sam* — Chang*  of  Qrada — Right  of  Action — Damagei, — The  right  to  re- 
cover dam^es  for  the  construction  of  a  railroad  in  a  street,  whidi  involves 
a  change  ofgrade,  bein^  purely  statutory,  a  cause  oE  action  exists  only  for 
actual,  and  not  for  nominal,  damages  to  the  abutting  property. 

Appeal  from  Circuit  Court,  Dearborn  County. 

Action  against  the  Ohio  &  Mississippi  R.  Co.  and  the  city 
of  Lawrenceburgh  for  damages  to  plaintiff's  property  caused 
by  the  construction  of  a  railroad  in  the  street  in  front  thereof 
and  by  a  change  of  grade.  The  plaintiff  appeals  from  a  judg- 
ment for  the  defendants. 

John  K.  Thompson,  for  appellant. 

Warren  N.  Hauck,  Geo.  M.  Roberts  and  Chas.  W.  Stapp,  for 
appellees. 

Elliott,  J. — The  appellant  seeks  by  his  complaint  the 
abatement  of  a  nuisance  by  the  removal  of  a  railroad  track 
from  William  street,  in  the  city  of  Lawrenceburgh, 
and   also  to  obtain  an  injunction,  and  to  recover  i»J»»'ti"- 
damages.    The  trial  court  admitted  evidence  tend-  *™'t**^^'" 
ing  to  prove  that  the  appellant  consented   to  the   niinnd. 
occupancy  of  the  street,  and  assisted  in  making 
the  fill  upon  which  the  track  was  laid.     This  evidence  was 
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clearly  competent.  An  abutting  owner  who  expressly  as- 
sents to  the  occupancy  of  a  street  cannot  afterwards  ask  a 
court  to  enjoin  the  use  of  the  street,  or  award  him  damages. 
Wolfe  V.  Covington  &  L.  R.  Co.,  15  B.  Mon.  (Ky.)  404:  Mar- 
ble V.  Whitney,  28  N.  Y.  297;  Murdock  v.  Prospect  Park  & 
C.  I.  R.  Co.,  10  Hun  (N.  V.).  598.  In  Marble  v.  Whitney,  su- 
pra, the  court,  in  speaking  of  the  consent  of  the  plaintiff  to 
a  change  in  a  highway,  said:  "The  plaintiff's  consent  was 
not  a  license  that  he  could  revoke  after  the  alteration  was 
made.  Commissioners  of  highways  may  act  upon  the  parol 
consent  of  the  owner  in  laying  out  or  altering  a  highway 
across  his  lands,  and  although  such  consent  may  be  revoked, 
it  must  be  done  before  the  road  is  laid  out  or  the  allenition 
made.  If  the  commissioners  act  immediately  on  the  faith  of 
the  virtual  consent,  by  laying  out  the  road  or  making  the  al- 
terations, he  will  be  estopped  from  denying  the  legality  o( 
the  act.  In  People  v.  Goodwin,  5  N.  Y.  568,  it  was  held'that 
a  parol  consent  was  sufficient,  and,  it  not  revoked  before  the 
commissioners  acted  on  the  faith  of  it,  was  irrevocable." 

The  liability  of  the  appellee,  the  city  of  Lawrenceburgh, 
depends  upon  different  rules  from  those  upon  which  the  Tia- 
oility  of  the  railroad  company  depends,  and  we 
B»iinMaco»  shall  first  dispose  of  the  branch  of  the  case  involv- 
iAij»«not  ing  the  liability  of  the  city.  We  have  no  doubt 
forrompeBM-  *"^'-  ^^  abutting  Owner  has  a  proprietary  right  in 
tiai.  the  street,  of  which  he  cannot  be  deprived   with- 

out  compensation.  State  v.  Berdetta,  73  Ind.  i8;. 
and  cases  cited ;  Ross  v.  Thompson,  78  Ind.  90 ;  City  of  In- 
dianapolis  v.  Kingsbury,  101  Ind,  200,;  Town  of  Rensselaer 
v.  Leopold,  106  Ind.  29.  But  it  by  no  means  follows  from 
this  that  a  city,  in  granting  a  right  to  a  railroad  company  to 
use  a  street,  deprives  the  abutter  of  his  property.  The 
grant  by  the  municipal  corporation  transfers  no  proprietary 
rights  of  the  abutter;  it  simply  grants  the  privilege  the 
city  has  power  to  grant.  In  granting  such  a  privilege,  a 
city  exercises  a  power  delegated  to  it  by  the  sovereign,  and 
it  IS  not  liable  for  exercising  such  a  power.  Port  of  Mobile 
V.  Louisville  &  N.  R.  Co.,  84  Ala.  115,  36  Am.  &  Eng.  R. 
Cas.  171.  Notwithstanding  the  grant  by  the  municipalitj', 
the  abutting  owner  has  a  right  to  recover  such  damages  as 
he  may  have  sustained  by  the  additional  burden  imposed  upon 
his  land.  White  v.  Chicago,  St.  L.  &  P.  R.  Co.,  post,  156, 
{this  term.)  But  the  right  of  the  abbutter  to  compensation 
is  against  the  railroad  company,  and  not  against  the  city. 

It  is  true,  that,  where  the  grade  of  a  street  is  changed,  the 
abutter  is  entitled  to  such  damages  as  he  sustains.  City  of 
Lafayette  v.  Wortman,  107  Ind.  404,  15  Am.  &  Eng.  Corp.  Cas. 
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88.  But  while  this  is  true,  it  is  also  true  that  where  there 
are  no  damages  there  can  be  no  recovery.  There 
can  be  no  recovery  where  there  are  no  substan-  *•»•'  ■"■■' 
tial  damages  shown,  for  the  right  to  recover  dam-  ^^i^*"* 
ages  IS  purely  statutory,  since  at  common  law  there  Mtioa. 
was  no  such  right,  and  it  is  clear  that  it  is  only 
where  actual  damages  are  sustained  that  an  action  will  lie. 
City  of  Kokomo  v.  Mahan,  100  Ind.  242  ;  City  of  Anderson 
V.  Bain,  120  Ind.  254,  28  Am,  &  Eng.  Corp,  Cas.  223.  Where 
there  are  no  damages  there  can,  it  is  quite  clear,  be  no  recov- 
ery  under  the  statute,  and  the  right  is  exclusively  statutory. 
It  is  found  by  the  jury,  in  answer  to  the  interrogatories 
submitted  to  them,  that  the  property  of  the  plaintiff  was  not 
injured  ;  and  their  answers,  we  must  infer,  were  adopted  and 
acted  upon  by  the  court,  so  that  there  is.  clearly  enough,  no 
case  made  against  the  city-  It  is  incumbent  upon  a  property 
owner  who  seeks  to  recover  damages  for  the  construction  of 
a  railroad  track  in  a  street  to  show  that  the  additional  bur- 
den caused  injury  to  his  property.  Indiana,  B.  &  W.  R.  Co. 
V.  Eberle,  no  Ind.  542,  32  Am.  &  Eng.  R.  Cas.  220.  Where 
the  use  of  the  street,  and  the  changes  made  in  it  by  the 
railroad  company,  actually  benefit  the  abutting  property, 
the  owner  certamly  sustams  no  loss,  and,  if  he  sustains  no 
loss,  no  property  "is  taken  from  him.  In  this  case  the 
jury  find  that  the  construction  of  the  railroad  did  not  cause 
any  damage  to  the  complainant,  and  he  cannot  therefore, 
maintain  an  action.  There  is  a  distinction  between  an  ac- 
tion for  taking  a  street  for  the  use  of  a  railroad,  and  an  action 
to  recover  damages  for  the  negligent  and  wrongful  oper- 
ation of  the  road,  but,  until  there  has  been  negligence  or 
wrong  in  operating  the  road,  no  action  to  recover  such  dam- 
ages will  lie. 

In  one  of  the  interrogatories  submitted  to  the  jury  they 
were  asked  whether  the  plaintiff  knew  that  the  grade  was 
bein^  raised  in  front  of  his  property,  and  whether  he  advised 
that  It  be  done,  and  whether  he  assisted  in  making  the  fill, 
and  the  jury  answered,  "  Yes;  he  did."  It  is  evident,  from 
what  has  already  been  said,  that  the  fact  thus  found  effectu- 
ally defeats  a  recovery. 

We  have  examined  the  evidence,  and  think  it  well  sustains 
the  finding  and  judgment.  We  have  done  this,  notwith- 
standing the  fact  that  we  are  strongly  inclined  to  the  opinion 
that  the  appellees  are  correct  in  asserting  that  the  bill  of  ex< 
ceptions  is  not  properly  in  the  record. 

Judgment  arormed. 
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Chicago,  St.  Louis  &  Pittsburgh  R.  Co. 

(Indiana  Supreme  Court,  February  6,  iSpo^ 

StrettU — Judgmsnt  in  Condamnation  Proceadingi— Future  U*m.— When 
proceeding  to  appropriate  a  right  of  way  and  for  the  assessment  of  dam- 
ages sustained  by  property  owners  along  the  right  of  way  or  abutting  upon 
a  street  upon  which  the  proposed  road  is  to  be  located  are  resorted  to, 
future  necessity  as  well  as  the  present  needs  of  the  company  are  conclu- 
sively presumed  to  be  taken  into  consideration,  and  when  damages  are 
assessed,  the  judgment  includes  all  damages  resulting  from  the  construc- 
tion, and  from  necessary  and  proper  use  of  the  right  of  way,  street,  or 
highway  by  the  railroatl  company  for  railroad  purposes. 

Sama — Judgment — ^Compensation  for  Conttruction  of  Side  Traelti.— A 
judgment  for  damages  for  injuries  to  property  abutting  upon  a  street  aris- 
ing from  the  construction  of  a  railroad  therein,  includes  all  damages  re- 
sulting to  property  owners  from  the  legitimate  and  necessary  use  of  the 
same  Tor  railroad  purposes,  including  the  right  to  lay,  at  a  future  date, 
necessary  additional  tracks  or  side  tracks. 

Appeal  from  Circuit  Court,  Cass  County. 

Fausler  &  Skaffrey  and  Nelson  &  Myers,  for  appellant. 

iV.  0.  Ross  and  Geo.  E.  Ross,  for  appellee. 

Olds,  J. — The  appellee  is  the  owner  of  a  railroad  running 
on  and  over  Canal  street,  in  the  City  of  Logansport.  Said 
CiwtiMcd  street  is  60  feet  wide,  and  the  main  track  of  said 
railroad,  as  originally  built  and  ever  since  main- 
tained, is  located  along  the  center  of  said  street.  Appellant 
is  the  owner  of  a  lot  abutting;  and  fronting  on  the  south  side 
of  said  street,  upon  which  is  situated  a  dwelling  house  in 
which  she  resides,  and  her  only  means  of  ingress  and  egress 
to  and  from  said  lot  is  from  said  street.  After  the  construc- 
tion of  the  main  track  of  said  railroad,  the  defendant  com- 
pany without  any  permission  of  the  owner  of  said  lot,  and 
without  any  proceedings  to  condemn  the  street  for  the  use 
of  said  company,  except  the  original  proceedings,  when  the 
road  was  constructed,  built  a  second  track,  or  side  track,  along 
said  street,  along  and  upon  the  south  half  of  said  street,  south 
of  the  main  track  in  front  of  the  said  plaintilT's  lot  and  resi- 
dence, and  has  for  several  years  maintained  and  used  the 
same.  The  appellant  brings  this  action  for  damages  sus- 
tained by  reason  of  the  building  and  using  of  said  extra  or 
side  track  upon  the  south  half  of  said  street  in  front  of  her 
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lot.  SKe  alleges  the  fact  in  her  complaint,  and  asks  for  dam- 
ages sustained.  Issues  were  joined,  and,  a  trial  bv  the  court, 
without  the  intervention  of  a  jury,  resulting  in  finding  and 
judgment  in  favor  of  the  defendant  below,  the  appellee.  Upon 
proper  request,  the  court  found  the  facts  specially,  and  stated 
its  conclusions  of  law.  The  appellant  excepts  to  tne  con- 
clusions of  law  as  stated  by  the  court,  also  moves  for  judg- 
meot  in  her  favor  on  the  facts  found  ;  which  motion  is  over- 
ruled, and  the  ruling  assigned  as  error.  The  findings  of  fact 
and  conclusions  of  law,  as  stated  by  the  court,  are  as  follows: 
"  Findings  of  facts.  The  court,  having  been  requested  by 
the  parties  to  find  the  facts,  with  the  conclusions  of^  law  there- 
on, with  the  view  of  excepting  to  the  decisions  of  - 
the  court  upon  the  questionsof  law  involved  in  the  ttei*'"'^ 
trial,  finds  the  following  facts,  to-wit:  Firs/.  The 
court  finds  that  the  plaintiff  is  the  owner  in  fee  simple  of  lot 
four,  of  James  A,  Taylor's  addition  to  the  city  of  Logansport, 
Cass  county,  Ind.;  that  she  acquired  title  thereto  on  the  4th 
day  of  January,  1870,  remotelj  through  said  Taylor,  and  has 
had  possession  thereof  ever  since,  arid  up  to  the  present  time, 
and  that  said  lot  is  a  part  of  two  lots  on  the  south  side  of 
Canal  street,  and  opposite  eighteen  and  nineteen,  and  was 
owned  bv  said  Taylor,  in  fee  simple,  during  the  months  of 
June  ana  July,  1859,  and  until  after  January,  1863,  Second. 
That  on  the  9th  day  of  June,  1859,  the  Toledo,  Logansport 
Sl  Burlington  Railroad  Company  filed  in  the  office  of  the 
clerk  of  the  Cass  circuit  court  the  instrument  of  appropria- 
tion, to-wit:  'To  All  Whom  it  May  Concern — Take  Notice: 
The  Toledo,  Logansport  &  Burlington  Railroad  Company,  a 
corporation  duly  organized  in  pursuance  of  the  general  rail- 
road law  of  the  state  of  Indiana,  approved  May  nth,  1852,  for 
the  purpose  of  constructing,  maintaining  and  operating  a  rail- 
roaa  within  the  state  of  Indiana,  agreeable  to  tneir  articles  of 
association,  has  located  the  line  and  route  of  their  said  rail- 
road over  and  across  the  lands  and  premises  hereinafter 
mentioned  and  described,  and  that  said  company  intends  to, 
and  does  hereby,  under  and  pursuant  to  the  provisions  of 
law,  appropriate  the  rights,  interests,  lands,  and  premises 
hereinafter  described  for  the  purpose  of  constructing,  operat- 
ing and  maintaining  their  said  railroad.  Said  company,  not 
having  agreed  with  the  owjiers  of  the  lands  touching  the 
damages  which  may  be  sustained  by  them  by  reason  of  the 
construction  of  the  same,  or  for  the  lands,  interests,  and  real 
estate  thereby  appropriated  as  aforesaid,  to  the  end  that  ap- 

&  raisers  may  be  appointed  to  assess  said  damages,  if  any  may 
e  by  them  sustained,  doeshereby  file  these  articles  of  appro- 
priation, describing  the  interests  and  rights  to  be  appropri- 


D.gnzcdbyGoOgIc 


1 S8  WHITE  V.  CHICAGO,  ST.  LOUIS  &  P.  R.  CO.        [VOL.  43 

ated,  to-wit,  (describing  certain  lands.)  Also,  in  and  through 
Canal  street,  in  the  city  of  Logansport,  Cass  county,  Indiana, 
so  far  as  said  company  may  be  legally  liable  for  damages  to 
the  owners  of  lots,  and  parts  of  lots,  on  either  side  of  said 
street,  who  are  as  follows,  to-wit :  James  A.  Taylor,  as  the 
owner  of  two  lots  on  the  south  side  of  Canal  street,  opposite 
lots  eighteen  and  nineteen,  such  appropriation  to  include  the 
right  of  said  company  to  take  materials  for  the  construction 
and  repair  of  said  railroad  at  any  point  within  fifty  feet  of 
the  center  of  said  railroad,  except  along  said  street,  with  the 
right  of  way  over  said  tracts  of  land  sufficient  to  enable  said 
company  to  construct  and  repair  said  road,  and  the  right  to 
conduct  water  by  aqueducts,  and  the  right  to  make  drains, 
and  to  have  and  to  hold  said  rights,  interests  and  privileges 
to  the  use  of  said  company,  so  long  as  the  same  shall  be  re- 
quired for  the  uses  and  purposes  of  said  road,  in  as  full  and 
ample  and  perfect  a  manner  as  may  be  required  for  that 
purpose;  reference  being  had  to  the  map  and  surveys  of  the 
engineers  of  said  company  showing  the  line,  route,  and  loca- 
tion of  said  railroad,  and  to  the  certificate  of  location  attached 
thereto,  and  being  part  thereof,  filed  in  the  office  of  the  clerk 
of  the  Cass  circuit  court,  for  a  more  particular  description 
of  the  said  tracts  and  parcels  of  land  so  taken  and  rights  and 
interests  so  appropriated,  by  said  company  for  the  purposes 
aforesaid.  In  witness  whereof  the  said  company  hcjs  caused 
these  presents  to  be  signed  by  their  president  this  2ist  day 
of  June,  1859.  D.  M.  Dunn,  President.'  A  copy  of  the  map 
and  survey  o(  the  line  and  route  of  the  location  of  said  rail- 
road is  attached  hereto  as  a  part  of  said  instrument  of  appro- 
priation, and  marked  'A.'  That  on  the  29th  day  of  June, 
1S69,  the  foregoing  instrument  of  appropriation  was  served 
on  James  A.  Taylor,  by  the  delivery  to  him  of  a  copy  there- 
of ;  and  on  the  first  day  of  July,  1859,  '■^^  judge  of  the  court 
of  common  pleas,  in  vacation,  appointed  three  disinterested 
freeholders  of  said  county  appraisers  to  assess  the  damages 
that  said  Taylor  might  sustain  by  reason  of  said  appropria- 
tion. That  afterwards,  on  the  4th  day  of  July,  1859,  said  ap- 
praisers  made  their  appraisement,  aiid  filed  it  in  the  office  of 
the  clerk  of  said  county,  in  which  they  gave  and  assessed  in 
favor  of  said  Taylor,  as  the  damage  he  would  sustain,  as  the 
owner  of  said  lots,  by  such  appropriation,  the  sum  of  one 
hundred  dollars,  which  sum  was  afterwards  on  the  loth  day 
of  October,  1859,  paid  to  and  accepted  by  him  as  and  for  his 
said  damage.  Third.  That  during  the  years  1859  and  i860 
said  Toledo,  Logansport  &  Burlington  Railroad  Company" 
completed  said  railroad,  by  building  a  single  track  along 
Canal  street,  near  the  center  of  the  street,  so  that  cars  could 


D.gnzcdbyGoOgIc 


VOL.43]       COMPENSATION — EFFECT  OF  JUDGMENT.  159 

run  over  the  same,  and  that  it  has  been  used  and  operated  as 
a  railroad  ever  since,  and  is  now  so  used,  and  that  the  de- 
fendant i^,  and  has  been  since  April  2,  1883,  the  owner  of  and 
operating  the  same,  as  the  remote  vendee  of  said  Toledo, 
Logansport  &  Burlington  Railroad  Company.  Fourth.  That 
the  plat  hereto  attached,  marked  '  B,'  is  a  correct  representa- 
tion  of  said  railroad  tracks  of  the  defendant  as  used  and 
operated  on  the  2d  day  of  April,  1883,  when  it  first  commenced 
operating  said  road,  and  as  it  has  remained  ever  since,  through 
<Zz,n2\  street,  in  front  of  the  plaintiS's  property ;  that  the  lot 
marked  '4,'  (in  the  south  side  of  Canal  street,  represents  the 

F>laintif!'s  lot,  and  so  much  of  it  as  is  marked  with  diagonal 
ines  represents  her  dwelling  thereon ;  that  the  north  red 
line  represents  the  original  main  track  of  said  railroad,  the 
south  rail  of  which  is  twenty-nine  feet  north  of  the  north  line 
of  the  plaintiff's  lot,  and  said  Canal  street  is  sixty-six  feet 
wide ;  that  the  south  red  line  represents  a  side  track  that 
was  put  in  and  constructed  where  it  now  is  in  the  year  1871, 
by  the  remote  grantors  of  the  defendants,  without  other  or 
further  condemnation  or  appropriation  proceedings  than 
hereinbefore  mentioned,  and  without  the  consent  of  the 
plaintiff,  and  she  at  the  time  made  objections  to  the  men 
engaged  in  the  work,  and  it  was  extended  from  Third  street 
to  a  point  nearly  opposite  the  east  line  of  lot  number  twenty- 
one,  as  marked  on  said  plat,  the  east  end  being  designated  by 
a  small  black  mark  or  line  at  right  angles  with  the  red 
line;  that  in  the  year  1882,  and  before  this  defendant  owned 
or  had  possession  of  said  road,  said  south  track  was  extended 
to  the  snops  connected  with  said  road,  a  distance  of  about 
one  mile,  and  since  that  time  has  been  used  as  a  track  for 
trains  going  east;  and  the  north  track  for  trains  going  west ; 
that  the  end  of  the  ties  are  fourteen  feet,  and  the  south  rail 
ol  the  south  track  fifteen  feet  and  two  inches,  north  of  the 
north  line  of  the  plaintiS's  lot,  and  that  the  distance  between 
the  center  lines  of  the  north  and  south  tracks,  above  men- 
tioned, is  twelve  feet  and  two  inches.  Fifth.  That  at  the 
time  said  side  track  was  constructed,  in  the  year  1871,  the 
Columbus,  Chicaeo  &  Indiana  Central  Railroad  Company 
was  the  owner  of  said  railroad;  that,  under  an  order  and 
decree  of  foreclosure  of  the  circuit  court  of  the  United  States 
for  the  district  of  Indiana,  said  railroad,  with  all  things  there- 
to appertaining,  was  sold,  and  on  the  21st  day  of  February, 
1883,  was  conveyed  to  William  L.  Scott,  Charles  J.  Osborn, 
and  John  S.  Kennedy,  who,  on  the  17th  day  of  March  of  the 
same  year,  conveyed  the  same  to  the  defendant,  and  that  on 
the  2d  day  of  April,  1883,  the  defendant  took  possession  of 
said  railroad,  and  has  operated  it  ever  since,  and  has  main- 
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tained,  kept  up,  and  used  said  side  track  ever  since.  Sixth. 
That  the  rails  and  ties  of  said  side  track  are,  and  have  been 
ever  since  the  2d  day  of  April,  1883,  from  six  to  seven  inches^ 
above  the  grade  and  surface  of  said  Canal  street,  in  front  of 
plaintiff's  property,  and  that  by  reason  of  the  construction  and 
maintenance  of  said  side  track  the  plaintiff  has  been  inter- 
rupted in  the  use  of  said  street,  and  access  to  her  property 
through  and  across  said  street,  with  any  kind  of  wheeled 
vehicles,  has  been  made  much  more  difficult  and  dangerous  : 
that  ever  since  the  construction  of  said  railroad,  or  soon 
thereafter,  telegraph  poles  were  placed  by  the  Western  Union 
Telegraph  Company,  and  maintained,  along  the  outer  edge 
of  the  sidewalk  that  passes  in  front  of  and  adjoining  the 
plaintiff's  property,  and  south  of  said  second  track  on  that 
side  of  the  street,  but  none  of  the  poles  were  placed  in  front 
of  the  plaintiff's  premises  on  which  the  wires  were  held  that 
were  used  in  the  operation  of  said  railroad  by  the  several 
companies  operating  said  road  ever  since  its  completion,  in- 
the  year  i860.  Seventh.  That  the  rental  value  of  plaintiff's- 
property,  by  reason  of  the  foregoing  facts,  has  been  reduced 
in  value  since  the  2d  day  of  April,  1883,  up  to  the  17th  day 
of  August,  1887,  in  the  sum  of  three  hundred  and  fifteen  dol- 
lars, and  she  has  sustained  damages  in  the  said  sum  of  three 
hundred  and  fifteen  dollars. 

"The  court,  being  sufficiently  advised,  does  now  conclude, 
the  law  to  be,  on  the  facts  found  in  this  cause,  as  follows: 
First.  The  plaintiff  is  not  entitled  to  maintain  an 
•ruw.  *"  action  for  damages  for  a  trespass.  Her  remedy, 
if  any  she  has,  is  in  an  action  for  compensation,  by 
way  of  damages,  for  the  real  estate  occupied  and  used  by  the 
defendant  for  railroad  purposes,  or  by  having  the  damages 
assessed  under  the  statutes  relating  to  the  assessment  of  dam- 
ages for  property  taken  under  the  right  of  eminent  domain. 
She  cannot  maintain  an  action  either  lor  trespass,  or  in  eject- 
ment, or  for  an  injunction.  Second,  I  find,  for  the  defendant, 
that  it  is  entitled  to  recover  its  costs." 

The  map  referred  to  as  "  Exhibit  A"  in  the  finding  is  a  map^ 
of  the  road  as  it  was  located  for  a  distance  beyond  the  city 
limits  on  either  side,  having  a  line  designating  the  center  of 
the  right  of  way  or  road  which  ran  along  Canal  street  on  the 
outside  of  the  platted  in-Iots  of  the  city;  two  lines,  one  on 
each  side  of  the  center,  showing  the  width  of  said  right  of 
way,  also  showing  the  grades  at  various  points.  The  map 
contains  no  statement  of  fact  as  to  whether  there  was  to  be 
one  track  or  a  number  of  tracks,  except  that  there  was  but 
the  one  track  platted.  The  map  marted  "  B"  indicates  the 
location  of  the  lot,  the  railroad,  and  shows  the  main  track  and 
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side  track,  and  their  relation  and  proximity  to  the  lot  owned 
by  the  appellant.  The  findings  of  fact  show  that  there  were 
proceedings  instituted  to  condemn  the  land  to  be  used  for  the 
construction  and  building  of  the  railroad,  and  that  damages 
were  assessed  for  the  injury  to  the  lot  in  question,  then  owned 
by  one  Taylor,  and  afterwards  purchased,  and  now  owned 
by  the  appellant.  The  primary  and  material  question  to  be 
determined  is  as  to  whether  the  appellant  has  any  right  of 
action  for  damages  accruing  to  her  on  account  of  the  location 
and  maintenance  of  the  extra  track  or  switch. 

The  statute  in  regard  to  acquiring  the  right  of  way  for  the 
construction  of  railroads  was  in  force,  as  it  now  is,  at  the  time 
the  railroad  operated  by  the  appellee  was  con- 
structed. Wequoteapartofsection  3903, defining  8t»t.t«  ni». 
the  powers,  rights,  and  privileees  of  railroad  com-  !,"^,!fV, 
panics.  It  provides:  "hvery  such  corporation  niinMdL 
shall  possess  the  general  powers,  and  be  subject  to 
the  liabilities.and  restrictions,  expressed  in  the  special  powers 
following,"  The  third  specification  grants  tne  rignt  "to 
purchase,  and  by  voluntary  grants  and  donations,  receive  and 
take,  and  by  its  officers,  engineers,  surveyors,  and  agents  en- 
ter upon,  take  possession  of,  hold,  and  use  all  such  lands,  and 
real  estate,  ana  other  property  as  may  be  necessary  for  the 
construction  and  maintenance  of  its  railroad  stations,  depots, 
and  other  accommodations  necessary  to  accomplish  the  ob- 
jects for  which  the  corporation  is  created,  but  not  until  the 
compensation  to  be  made  therefor,"  etc.  The  fourth  specifica- 
tion  grants  the  right  "to  lay  out  its  road,  not  exceeding  six 
rods  wide,  and  to  construct  the  same;  and,  for  the  purpose 
of  Cuttings,  embankments,  and  procuring  stone  and  gravel,  it 
may  take  as  much  more  land,  within  the  limits  of  its  charter, 
in  the  manner  provided  hereinafter,  as  may  be  necessary  for 
the  proper  construction  and  security  of  the  road.  Fifth,  to 
construct  its  road  upon  or  across  any  stream  of  water,  water- 
course,  road,  highway,  railroad,  or  Canal,  so  as  not  to  interfere 
with  the  free  use  of  the  same,  which  the  route  of  its  road 
shall  intersect,  in  such  manner  as  to  afford  security  for  life 
and  property ;  but  the  corporation  shall  restore  the  stream  or 
water  course,  road,  or  highway  thus  intersected  to  its  former 
state,  or  in  a  sufficient  manner  not  to  unnecessarily  impair 
the  usefulness,  or  injure  its  franchise.  Section  3907  provides 
for  the  appropriation  of  land  for  the  use  of  the  company. 

It  is  well  settled  that  a  street  is  a  highway,  and  that  the 
fee  of  the  street  is  in  the  adjacent  land  owner,  subject  to  an 
easement  in  the  public,  (Cox  v.  Louisville,  N.  A.  &  C.  R.  Co., 
48  Ind.  178 ;  Indianapolis  v.  Croas,  7  Ind.  9,  and  that  damages 
may  be  properly  assessed  in  favor  of  the  lot  owner  for  the 
43  A.  &  E.  R.  Cu.-ii 
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use  of  a  street  by  a  railroad  company ;  and  there  can  be  no 

doubt  but  that  the  company  may,  by  proper  pro- 
■ig«t)U  ceedings,  have  the  damages  assessed  to  an  adjacent 
**iIh^V"  ^°*  owner,  when  the  street  is  appropriated  for  the 
pnvrutio^  purpose  of  constructing  a  railroad  along  and  over 
•rikidk        the  street  adjacent  to  the  lot.  'The  lot  owner  has 

an  interest  in  land  to  be  appropriated  or  used,  and 
the  company  may  have  the  damages  assessed  the  same  as  if 
the  appropriation  was  of  a  portion  of  the  lot ;  and  this  proposi- 
tion is  not  controverted  by  counsel  in  this  case.  The  finding 
of  facts  shows  that  an  application  was  made,  in  pursuance 
with  the  statute,  to  appropriate  the  property,  and  due  notice 
given,  and  the  damages  to  the  lot  in  question  assessed  and 
paid  by  the  company,  and  accepted  by  the  owner.  The  ques- 
tion is  presented  as  to  what  rights  the  railroad  company  mak- 
ing such  appropriation  acquired  in  the  street.  T^e  statute 
authorizes  tne  location  of  a  railroad  upon  a  street.  It  like- 
wise authorizes  the  appropriation  of  a  ri^ht  of  way  for  the 
construction  of  a  railroad  six  rods  in  width,  and  as  much 
land  in  addition  thereto  as  may  be  necessary  for  the  construc- 
tion, and  proper  use  and  operation,  of  the  railroad.  The  ap- 
plication for  appropriation  in  this  case  states  that:  "Such 
appropriation  to  include  the  right  of  said  company  to  take 
matenals  for  such  construction  and  repair  of  said  railroad  at 
any  point  within  fifty  feet  of  the  center  of  said  railroad,  ex- 
cept along  said  street,  with  the  right  of  way  over  said  tracts 
of  land  sufficient  to  enable  said  company  to  construct  and  re- 
pair said  road,  and  the  right  to  conauct  water  by  aqueducts, 
and  the  right  to  make  drains,  and  to  have  and  to  hold  said 
rights,  interests,  and  privileges  tq  the  use  of  said  company, 
so  long  as  the  same  shall  be  required  for  the  use  and  purposes 
of  saia  road,  in  as  full  and  ample  and  perfect  a  manner  as 
may  be  required  for  that  purpose,"— ancf  under  this  applica- 
tion damages  resulting  therefrom  to  the  lot  in  question  were 
assessed  in  favor  of  the  owner,  and  were  by  him  accepted. 
By  this  appropriation  the  railroad  company  obtained  the 
right  to  lay  their  track  upon  and  use  the  street  in  question 
for  the  purpose  of  constructing  and  operating  their  railroad 
in  as  full  and  perfect  a  manner  as  might  be  required  for  the 
purpose  of  operating  the  road. 

In  treating  of  the  assessment  of  damages,  in  2  Wood,  Ry,. 

Law,  pp.  897,  898,  §  256,  it  is  said:  "  The  presump- 

lajDrtHpre-     (ion  is  that  every  injury  which,  in  judgment  of  law, 

■  im"^^°ia*     would   result   to  the  other  adjacent   property  of 

award.  the  Owner  from  taking  a  part  of  his  land  for  the 

construction  of  the  road,  and  from  the  use  of  it, 
in  a  proper  manner,  when  constructed,  was  foreseen  by  the 
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appraisers,  and  included  iu  their  first  estimate.  The  award 
made  by  the  statutory  trRiunal  is  exhaustive ;  and  the  land 
■owner  cannot  maintain  an  action  for  damages  which  should 
have  been,  but  were  not,  assessed  and  allowed  in  that  pro- 
ceeding, even  though  he  claimed  them  then,  and  they  were 
■erroneously  disallowed.  His  remedy  for  such  error  is  by 
steps  to  review  the  award.  Where  the  appraisal  of  land 
damages  was  reduced  below  what  it  otherwise  would  have 
been  by  the  representations  of  the  agents  of  the  company 
that  the  road  would  be  constructed  in  a  particular  manner, 
made  at  the  time  of  the  appraisal  to  the  commissioners,  and 
such  representations  were  not  fulfilled  in  the  actual  construc- 
tion of  the  road,  whereby  the  plaintiff  sustained  serious  loss 
and  injury,  it  was  held  tnat  the  adjudication  of  the  commis- 
sioners was  a  merger  of  all  previous  negotiations  upon  the 
subject,  and  that  no  action  could  be  maintained  for  construct- 
ing the  railway  contrary  to  such  representations,  provided  it 
■was  done  in  a  prudent  and  proper  manner,"  In  the  case  of 
■Chicago,  R.  I.  &  P.  R.  Co.  v.  Smith,  in  111.  363,  29  Am.  & 
Eng.  R.  Cas.  558,  it  was  held  that  "  where  a  person  conveys 
a  right  of  way  over  bis  land  it  will  be  conclusively  presumed 
that  all  the  damages  to  the  balance  of  the  land,  past,  present, 
and  future,  were  included  in  the  consideration  paid  him  for 
his  conveyance,  the  same  as  an  assessment  of  damages  on  a 
consideration  would  be  presumed  to  embrace,"  and  that  a 
grant  of  a  right  of  way  "  for  all  uses  and  purposes  [of  the 
company],  or  in  any  way  Connected  with  the  construction, 

E reservation,  occupation,  and  enjoyment  of  said  railroad,"  is 
road  enough  to  embrace  all  uses  for  railroad  purposes,  how- 
ever much  increased,  and  by  any  other  companies  authorized 
by  law.  It  is  further  held  that,  when  a  right  of  way  is  con- 
demned for  public  use  over  a  tract  of  land,  the  owner  will  be 
entitled  to  compensation  not  only  for  the  value  of  the  land 
taken,  but  also  for  all  damages  to  the  residue  of  the  tract, 
past,  present,  and  future,  which  the  public  use  may  thereaf- 
ter reasonably  produce.  In  BabcocK  v.  Western  R.  Corp.,  9 
Mete.  (Mass.),  553,  it  is  held  that  a  grant  of  power  to  ac- 
complish  any  particular  enterprise,  especially  one  of  a  public 
nature,  carries  with  it  authonty  to  do  ail  that  is  necessary 
to  affect  the  principal  object.  In  Pierce,  R.  R.  177,  it  is  said: 
"  The  final  award  is  a  bar  to  an  action  for  any  injury  which 
the  appraisers  could  have  legally  estimated,  irrespective  of 
their  action  upon  the  claims  for  injury,  or  even  their  knowl- 
edge or  ignorance  of  its  existence.  They  are  conclusively 
presumed  to  have  performed  their  duty,  except  in  a  direct 
proceeding  to  set  aside  the  award  or  on  appeal."  The  doc- 
trine is  well  settled  by  the  decisions  of  our  own  court  that  a 
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claim  for  damages  cannot  be  reviewed,  and  when  damages 
are  assessed  for  an  injury  to  property  resulting  from  a  per- 
manent improvement,  or  taken  for  public  use,  it  bars  all  ac- 
tions for  future  damages.  See  City  of  Lafayette  v.  Nagle, 
113  Ind.  425,  22  Am.  &  Eng.  Corp.  Cas.  411,  and  authorities 
cited  in  that  case. 

In  appropriation  of  a  right  of  way,  or  the  location  of  a  rail, 
road  along,  upon,  and  over  a  street  or  highway,  the  location 

and  appropriation  is  made  with  a  view  of  future 
^^''^ftT"  "^  ^  occupancy  by  the  railroad  company  to  the 
■tnciisi  of  ^^  extent  and  purpose  as  the  future  operation  and 
■iriteh.  business  of  the  company  may  demand.     It  gives  to 

the  company,  as  against  the  property  owners  af- 
fected thereby,  the  right  to  use  such  right  of  way,  or  street 
or  highway,  upon  which  the  road  is  located,  a  full  and  com- 
plete right  to  use  the  same,  for  railroad  purposes,  in  as  full 
and  ample  a  manner  as  the  necessity  of  the  company  may  de- 
mand. It  is  manifest,  when  the  road  is  located,  that  it  can- 
not be  successfully  operated  with  but  one  line  of  track,  with- 
out any  turnouts  or  switches.  It  is  likewise  evident  that, 
with  the  future  development  and  improvement  of  the  coun- 
try along  the  line  of  the  road,  the  business  of  the  road  will 
increase,  and  with  such  increase  of  business  a  necessity  will 
arise  for  additional  tracks  and  switches.  When  proceedings 
to  appropriate  a  right  of  way  and  for  the  assessment  of  dam- 
ages sustained  by  property  owners  along  the  right  of  way, 
or  abutting  upon  a  street  upon  which  the  proposed  road  is 
to  be  located,  are  resorted  to,  future  necessity,  as  well  as  the 

E resent  needs  of  the  company,  are  conclusively  presumed  to 
e  taken  into  consideration,  and  that  when  damages  are  as- 
sessed it  includes  all  damages  resulting  from  the  construction, 
and  from  all  necessary  and  proper  use  of  the  right  of  way, 
road,  street,  or  highway  by  the  railroad  company  for  railroad 
purposes.  This  would  not  include  damages  resulting  from 
the  negligent  use  of  a  street  or  highway  by  the  company,  or 
for  an  unnecessary  change  of  an  established  grade  of  a  street, 
or  negligent  or  unnecessary  obstruction  of  the  same  ;  but  it 
does  include  all  damages  resulting  to  the  property  owner 
from  the  legitimate  and  necessary  use  of  the  same  for  rail- 
road purposes,  including  the  right  to  lay  necessary  additional 
tracks  or  side  tracks.  That  this  is  the  true  rule  to  apply  in 
such  cases,  we  think  there  can  be  no  doubt ;  and  such  rule  is, 
as  we  believe,  supported  by  the  weight  of  authority.  It  was 
certainly  not  contemplated  that,  after  a  company  had  con- 
demned a  right  of  way  for  railroad  purposes,  m  no  way  lim- 
iting the  use  to  which  the  same  should  be  put  in  the  future, 
but  stipulating  in  the  instrument  of  appropriation  that  it  was 
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to  be  in  as  full  and  ample  and  perfect  a  manner  as  may  be  re- 
quired for  railroad  purposes,  it  is  necessary,  as  often  as  the 
future  business  and  necessity  of  the  company  demands  an  ad- 
ditional switch,  or  even  an  additional  track  from  one  station 
to  another,  for  the  company  to  file  an  additional  instrument 
of  apf)ropriation,  and  have  the  additional  damages  assessed 
resulting  to  the  property  abutting  the  right  of  way  or  street 
along  where  sucn  additional  track  or  switch  is  to  be  located 
by  reason  of  its  construction  ;  and  we  think  there  can  be  no 
difference  between  the  rights  of  a  land-owner  abutting  on  the 
right  of  way,  and  abutting  on  the  street,  in  cases  where  dam- 
ages have  been  assessed.  In  such  case  damages  have  been 
assessed  for  the  necessary  use  of  the  same  for  railroad  pur- 
poses. 

We  have  not  set  out  the  complaint  in  full  in  this  case.  We 
do  not  deem  it  necessary.  The  complaint  is  upon  the  theory 
that  the  appellant  is  entitled  to  damages  by  reason  of  the  lo- 
cation of  the  side  track  or  switch  along  and  upon  said  street, 
on  the  ground  that  it  is  an  additional  burden,  not  included  in 
the  original  appropriation;  and,  taking  the  theory  we  do  of 
the  law,  there  can  be  no  recovery  on  such  ground.  The  facts 
found  show  the  location  of  the  road,  instruments  of  appropri- 
ation filed,  and  damages  assessed  for  the  injury  to  the  lot  in 
question,  and  paid,  and  accepted  by  the  then  owner;  that 
the  appellee  has  succeeded  to  all  the  rights  of  the  original 
owners  of  the  road.  The  court  rendered  a  proper  judgment 
on  the  facts  found ;  and  a  judgment  will  not  be  reversed  for 
error  in  a  conclusion  of  law  stated,  if  a  proper  judgment  is 
rendered  on  the  facts  found,  as  such  error  is  harmless. 

Counsel  have  discussed  at  length  the  remedy  in  case  the 
side  track  constituted  an  additional  burden,  for  which  the 
owner  ought  to  recover  damage ;  but,  as  we  hold  it  consti- 
tutes no  additional  burden  for  which  damages  may  be  recov- 
ered, we  are  not  called  upon  to  decide  as  to  what  is  the  proper 
remedy.  There  being  no  wrong  there  is  no  remedy.  If  the 
complaint  alleged  the  unlawful  construction  and  mamtenance 
of  the  side  track  in  an  improper  manner,  unnecessarily  ob- 
structing the  street,  it  would  present  a  different  question. 
The  court  having  rendered  a  proper  judgment  on  the  facts 
found,  there  is  no  error  for  which  the  judgment  should  be 
reversed.     Judgment  affirmed  with  costs, 

ON   PETITION   FOR   REHEARING. 

Olds,  J. — Counsel  for  appellant  insist  the  court  miscon- 
strued the  theory  of  the  complaint.  In  this  we  think  they 
are  mistaken.  The  complaint  charges  that  "  upon  the  2d  day 
of  April,  1883,  and  ever  since,  the  defendant  has  wrongfully, 
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unlawfully,  and  without  right,  kept  up  and  maintained  a 
second  additional  track  m  the  center  of  the  south 
5*ciis«t  half  of  said  Canal  street,"  etc.  Then  it  alleges 
^I^JJJJJ^"  that  a  portion  of  the  ties,  and  all  of  the  rails,  arc 
above  ground,  which  second  railroad  track  has  been 
so  kept  up  and  maintained,  etc.  Then  it  alleges  the  use  of 
the  track  for  running  trains  of  cars,  and  standing  engines, 
upon  it,  obstructing  the  street,  making  it  impossible  to  cross 
the  street  for  many  hours  without  crawline  under  the  cars 
so  wrongfully  kept  upon  the  track;  that  by  reason  of  the 
running  of  engines  and  .trains  of  cars  wrongfully,  as  aforesaid, 
upon  said  second  track,  so  wrongfully  maintained,  as  afore- 
said, by  the  defendant,  the  plaintiff's  said  house  is  rendered 
grimy  and  dirty  by  reason  of  the  dust  raised  by  the  defend- 
ant's engines  and  cars,  and  the  smoke  which  exhales  from 
said  engines  penetrates  into  her  said  house,  to  her  great  dam- 
age,  etc.  There  is  no"  allegations  in  the  complaint  that  the 
running  of  engines  and  cars  upon  said  second  track,  and  al- 
lowing them  to  stand  upon  the  same,  are  not  within  the  ordi- 
nary and  necessary  use  of  the  road.  There  is  no  allegation 
that  the  second  track  was  improperly  constructed.  Taking 
the  complaint  as  a  whole,  there  is  but  one  construction  which 
can  reasonably  be  placed  upon  it,  and  that  is  the  one  we  placed 
upon  it  in  the  original  opinion ;  that  it  proceeds  upon  the 
theory  that  the  plamtiff  is  entitled  to  damages  by  reason  of 
the  location  of  the  second  track  along  and  upon  said  street, 
on  the  grounds  that  it  is  an  additional  burden,  not  included 
within  the  original  appropriation,  and  that  the  second  track 
is  unlawfully  placed  upon  the  street ;  and  it  does  not  proceed 
upon  the  theory  that  tne  second  track  is  lawfully  upon  the 
street,  but  improperly  constructed,  and  an  unlawful  use  made 
of  the  track. 

Besides,  the  case  was  argued  upon  the  same  theory  on 
which  it  was  decided.  Counsel  for  appellant,  in  their  orig- 
inal brief,  stating  the  theory  of  the  case,  say  :  "  That  the  ap- 
pellee had  for  a  number  of  years  rightfully  maintained  a  sin- 
gle track  of  its  road  through  the  center  of  said  street ;  that 
ever  since  the  year  1883  the  appellee  has  unlawfully,  and 
without  right,  kept  and  maintained  an  additional  track  in  the 
center  of  the  south  half  of  said  street,  in  front  of  and  adja- 
cent to  the  plaintiff's  lot  and  dwelling  house."  It  is  further 
stated  in  the  brief  that  the  first  question  presented  is,  "Can 
the  plaintiff  maintain  this  action  fur  damages,  caused  by  the 
defendant  in  using  the  entire  south  side  ofthe  street  in  front 
of  plaintiff's  lot,  with  a  second  or  additional  railroad  track, 
without  further  proceedings  to  have  her  damages  assessed  ?" 
"  Does  the  fact  that  the  appellee  or  its  grantors  caused  dam- 
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ages  to  be  assessed  for  the  right  to  lay  and  maintain  a  single 
track  along  the  center  of  the  street  give  it  the  right  to  lay 
additional  tracks?"  These  statements  from  the  original  brief 
of  counsel  show  conclusively  that  counsel  took  the  same  the- 
ory of  the  question  presented  in  the  case  as  did  the  court  in 
rendering  its  decision ;  and  it  comes  in  bad  grace  now  for 
counsel  to  change  base,  and  insist  upon  anotner  theory  on 
petition  for  rehearing,  after  a  suggestion  in  the  decision  that 
the  complaint  might  have  been  so  formed  as  to  present  a  dif- 
ferent question.  It  is  suggested  that  we  ought  to  decide 
upon  the  question  of  limitation.  Having  decided  that  the 
plaintiff  cannot  maintain  this  action  at  all,  there  is  no  ques- 
tion of  limitation  to  be  passed  upon.  Counsel,  in  effect,  ask 
the  court  to  pass  upon  the  question  as  to  when  some  other 
form  of  an  action  would  be  barred  by  the  statute  of  limita- 
tion. This  we  cannot  do.  The  petition  for  rehearing  is  over- 
ruled, 

Cminant  Domain — What  Oamtgai  are  Praiumad  to  bo  Ineludad  In  Award. 
—See  Porterfield  v.  Bond  (C.  C),  39  Am.  &  Eng.  R.  Cas.  48 ;  Bell's  Ex'rs 
V.  Norfolk  S.  R.  Co.  {N.  Car.).  37  Jd.  370. 


Appeal  of  River  Front  R.  Co. 
[Ptntuylvania  Supreme  Court,  March  10,  iSpo) 

Stroats — Conatructlon  of  Turnout* — Effect  of  Dacraa. — An  ordinance  au- 
thorized the  construction  of  "  a  single  track  railroad  for  ordinary  railroad 
purposes  with  suitable  and  necessary  turnouts  into  and  upon  the  ware- 
houses and  wharves."  Subsequently,  certain  abutting  landowners  brought 
a  suit  against  the  railroad  company,  and  a  decree  was  entered  by  consent 
which  stipulated  that  the  railroad  company  should  lay  down  "a  single  track  ■ 
only,  without  sidings  for  standing  or  passing  trains,  "and  should  "  at  no  time 
lay  down  or  construct  any  such  switches  or  turnouts."  Huld,  thai  the  de- 
cree only  prohibited  the  construction  of  switches  or  turnouts  for  standing 
or  passing  trains,  and  did  not  forbid  the  company  from  constructing  a  turn- 
out connecting  its  track  with  a  warehouse. 

Sama — Action  to  Compel  Ramoval  of  Turnout — Pwtloa.— Where  a  turn- 
out has  been  constructed  at  the  reqnest  of  the  owners  of  a  warehouse  to 
connect  a  railroad  therewith,  the  owners  are  necessaiy  parties  to  a  suit  to 
compel  the  removal  of  the  turnout. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Bill  bv  the  city  of  Philadelphia  and  others  against  the 
River  Front  R.  Co,  A  decree  by  consent  having  been  en- 
tered, an  attachment  issued  against  the  railroad  company  for 
violatingit  by  constructing  a  turnout  in  contravention  of  its 
terms.  The  company  appeals  from  an  order  granting  the  at- 
tachment. 

David  IV.  Sellers,  for  appellant. 

Francis  E.  Brewster,  John  G.  Johnson,  and  F.  Carroll  Brews- 
ter,  for  appellees. 
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Mitchell,  J. — Though  this  case  arises  upon  a  litigation  of 
much  wider  scope,  yet  the  present  controversy  turns  on  the 

construction  of  a  single  sentence  in  the  agreement 
CautneMtm    between  the  parties,  which  was  by  consent  made 

a  decree  of  the  court  in  the  original  suit.  It  was 
thereby  stipulated  that  the  railroad  company  "  will  lay  down 
on  Delaware  avenue,  between  Vine  street  and  Walnut  street, 
a  single  track  only,  without  sidines  for  standing  or  passing 
trains,  •  •  *  and  that  the  said  defendants  will  at  no  time 
lay  down  or  construct  any  such  switches  or  turnouts  between 
said  points,"  etc.  The  words  "sidings,  switches,  and  turn- 
outs," in  relation  to  railroads,  are,  of  course,  of  modern 
growth,  and,  not  only  in  popular  use,  but  in  the  dictionaries, 
are  treated  as  to  some  extent  interchangeable.  Thus,  the 
only  definition  that  Webster  gives  of  siding  is  "  the  turnout 
of  a  railroad"  (noted  as  English),  and  turnout  is  defined  as  "a 
short  side  track  on  a  railroad  which  may  be  occupied  by  one 
train  while  another  is  passing  on  a  main  track ;  a  siding." 
But,  even  without  the  authority  of  the  dictionaries  to  sustain 
them,  we  think  it  quite  clear  that  the  parties  to  this  agreement 
meant  to  use  the  words  as  equivalents.  The  appellants  are 
to  lay  down  "  a  single  track  only,  without  sidings  for  stand- 
ing or  passing  trains,"  and  they  are  at  no  time  to  construct 
"  any  such  switches  or  turnouts."  "  Such  "  grammatically 
refers  to  an  antecdent,  and,  if  "switches  or  turnouts"  do  not 
here  refer  to  the  "sidings"  before  mentioned,  then  there  is 
no  antecedent,  and  we  must  treat  the  word  "  such  "  as  used 
ungrammatically,  or  throw  it  out  altogether,  as  surplusage. 
To  this  last  resort,  in  fact,  the  appellee  s  argument  is  driven. 
But  a  word  not  plainly  inserted  by  accident  or  mistake  is 
never  to  be  thrown  out  entirely  while  there  is  a  plain  and 
natural  construction  which  can  be  given  to  it,  not  manifestly 
destructive  of  the  general  intent  01  the  sentence.  The  gen- 
eral intent  of  this  agreement  is  not  at  all  doubtful.  It  is  to 
limit  the  railroad  company  to  a  single  track,  and  the  provi- 
sion that  it  shall  be  without  sidings  for  standing  or  passing 
trains  is  intended  to  enforce  that  limitation,  and  to  secure  the 
street  from  such  occupation  as  might  amount  practically  to 
a  double  track.  This  done,  the  present  action  of  the  railroad 
is  conformed  to  the  intent  of  the  parties,  and  there  the  stipu- 
lation  on  the  subject  might  have  ended ;  but,  to  secure  the 
future,  the  agreement  goes  on  to  say:  And  the  defendants 
"  will  at  no  time  lay  down  or  construct" — what?  "  Any  such 
switches  or  turnouts."  That  is,  the  company  will  not  in  the 
future  lay  down  any  such  additions  to  their  single  track  as 
they  have  agreed  not  to  do  now,  to-wit,  sidings  for  standing 
or  passing  trains,  which  shall,  in  effect,  double  their  single 
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track.  This,  we  think,  is  the  plain  general  intent  of  the  agree- 
ment, and  the  natural  meaning  of  the  language  used  to  ex- 
press it.  It  does  not  therefore  seem  to  require  further  dis- 
cussion. But,  if  we  look  at  the  other  writings  in  the  case, 
and  particularly  at  the  ordinance  under  which  the  railroad 
-was  constructed,  not  for  the  purpose  o(  entering  into  the  con- 
sideration of  any  of  the  questions  raised  by  the  original  iiti- 
gation,  and  settled  by  the  agreement,  but  merely  as  illustra- 
tive of  the  situation  of  the  parties,  and  the  subject  matter 
before  them,  we  find  our  view  strongly  confirmed.  The  ordi- 
nance by  which  the  city  of  Philadelphia  gave  its  consent  to 
the  building  of  the  railroad  authorizes  the  construction  of  "  a 
single  track  railroad  for  ordinary  railroad  purposes  and  uses, 
with  suitable  and  necessary  turnouts  into  and  upon  the  ware- 
houses and  wharves."  Part  0/  the  consideration  to  the  city 
for  permitting  the  occupation  of  its  streets  is  thus  shown  to 
be  the  facilitation  of  business  by  such  railroad  connections 
with  the  warehouses  and  wharves;  and  this  purpose  is  ex- 
pressed  still  more  explicitly  in  the  second  section,  relating  to 
the  railroad  on  Delaware  avenue  north  of  Callowhill  street, 
etc.,  in  which  it  is  stipulated  that  all  sidings  and  turnouts 
shall  be  free  to  both  the  River  Front  and  the  Reading  Rail- 
roads," so  that  all  manufacturers' and  business  interests  along 
the  said  line  shall  have  the  full  benefit  of  receiving  from  and 
delivering  property  to  said  roads."  Whether  the  appellant 
could  enter  into  any  agreement  which  would  deprive  the 
business  on  Delaware  avenue  of  this  convenience,  which  was 
part  of  the  consideration  tor  which  the  city  granted  the  per- 
mission to  build  the  railroad  at  all,  we  are  not  required  to 
consider;  but  the  fact  that  the  appellant  was  under  obliga- 
tion to  the  city  to  preserve  such  business  rights  is  an  addi- 
tional  reason  for  not  straining  the  language  of  the  agreement 
into  an  abandonment  of  them,  when  the  natural  meaning  does 
not  call  for  such  construction.  We  are  of  opinion,  therefore, 
that  the  making  of  the  turnout  in  controversy  was  not  a  vio- 
lation of  the  agreement,  or  the  decree  founded  thereon. 

The  view  we  have  taken  renders  it  unnecessarj'  to  consider 
the  other  questions  involved,  but  we  may  say  that,  as  the 
case  is  now  presented,  it  was  an  error  to  order  the 
removal  of  tne  turnout  without  making  the  owners  f*'""  *» 
of  the  premises  party  to  the  proceeding.  The 
answer  avers  that  the  owners,  Messrs.  Crowell  and  Class,  re- 
quested a  turnout  in  accordance  with  the  ordinance  aforesaid, 
and  obtained  a  permit  from  the  department  of  highways  to 
remove  the  street  pavement,  and  lay  a  track  into  their  ware- 
house from  the  track  of  respondent,  and  that  this  is  the  turn- 
out in  question.     It  is,  perhaps,  not  entirely  clear  from  this 
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answer  whether  the  turnout  was  actually  constructed  by,  and 
was  the  property  of,  Crowell  &  Co.  or  the  railroad  ;  but,  in 
either  aspect,  Crowell  &  Co.  had  an  interest  in  its  mainte- 
nance, if  not  a  property  in  the  thing  itself,  and  could  not  be 
deprived  of  either  without  notice  and  a  hearing.  Orders  re- 
versed, and  record  remitted  lor  dismissal  of  the  petition, 
with  costs. 


Chicago,  Burlington  &  Northern  R.  Co. 


{Minnesota  Supreme  Court,  June  3J,  iSffO.) 

Hde  Traeki— Concent  et  Ctt|r— Ordln&ncs. — An  ordinance  authorized  a 
railroad  company  to  constnia  its  main  line  through  a  city,  and  upon  and 
across  certain  streets  "  and  also  from  time  to  time  to  construct,  operate 
and  maintain  from  its  main  track  to  commercial  and  manufacturing  estab- 
lishments and  yards  *  *  *  such  side  tracks  and  switch  tracks  as  such 
commercial  and  industrial  interests  may  require."  H^lii,x.hat  the  ordinance 
was  a  sufficient  consent  on  the  part  of  the  city  to  the  laying  of  a  certain 
railroad  switch  track,  partly  upon  a  public  alley  and  partly  upon  private 
property. 

Same— Public  Use— Right  of  Eminent  Domain,— Whether  the  use  for  which 
lands  for  the  construction  of  a  railroad  track  are  to  be  taken  is  a  public 
or  private  use,  does  not  depend  on  the  number  of  persons  who  may  have 
occasion  to  use  it;  if  all  persons  have  a  riglit  to  its  use  it  is  a  public  use, 
though  the  number  who  require  the  use  may  be  small. 

Same — Track  Leading  to  Manufacturing  Establithment. — A  switch  track 
leading  to  and  terminating  at  certain  manufacturing  establishments,  is  not 
devoted  to  a  private  use  when  it  forms  part  of  a  system  of  track  belonging 
to  a  general  enterprise  of  maintaining  and  operating  a  railroad  for  public 
use,  and  all  persons  upon  such  switch  track  are  entitled  to  use  it  for  the 
shipment  of  freight. 

Eminent  Domain— E*idenoe  of  Incorporation.— Upon  the  hearing  under  $ 
17,  chap.  34,  Minn,  Gen.  St,  1878,  as  amended  by  §  i,  chap.  35,  Laws  1879, 
of  a  petition  for  the  appointment  of  commissioners  to  determine  thC'Com- 
pensation  for  taking  lands  for  railroad  purposes,  it  is  for  the  petitioner  to 
prove  its  incorporation. 

Appeal  from  District  Court,  Winona  County. 
Wilson  &•  Bowers,  for  appellant. 
Gale  &  Brown,  for  respondent. 

Gilfillan,  C.  J. — This  is  an  appeal  from  an  order  made  on 

the  application  of  the  plaintiff,  appointing  commissioners  to 

appraise  the  damages  to  be  paid  by  it  for  taking 

pnvate  property  for  public  use,  for  the  purpose  of 

constructing  a  switch  track  in  the  city  of  Winona,  from  its 
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main  track,  along  a  line  described  in  its  petition  to  the  manu- 
facturing establishments  of  the  Laird-Norton  Companv.  The 
proposed  switch  line  runs  partly  upon  a  public  alley  and  partly 
npon  private  property,  and  crosses  at  least  one  public  street. 
The  defendants,  owners  of  land  proposed  to  be  taken,  appeared 
before  the  district  court  to  which  the  application  was  made, 
and  opposed  it,  and,  after  a  hearing,  the  court  granted  the 
application,  and  defendants  appeal.  The  assignments  of  error 
make  three  points,  all  of  which  we  will  consider,  though  not 
in  the  order  in  which  they  are  stated  in  the  assignments :  First. 
The  city  of  Winona  did  not  authorize  the  petitioner  to  con- 
struct, operate,  or  maintain  such  line.  Second.  The  proposed 
condemnation  is  not  for  a  public  use,  but  for  a  private  use, 
and  no  public  necessity  is  shown  for  it.  Third.  Trie  evidence 
does  not  show  that  the  petitioner  is  a  corporation,  or  that  it 
is  authorized  by  law  to  construct,  maintain,  or  operate  any 
railroad  in  this  state. 

The  charter  of  the  city  of  Winona  (chap,  20,  Sp.  Laws  1867) 
gives  the  common  council  (§  2,  subc.  4)  authority,  "  by  ordi- 
nances, resolutions,  or  by-laws,"  among  other  things,  , 
"to  direct  and  control  the  location  of  railroad  Co'wnt  of 
tracks."  Subdivision  24.  August  2, 1886,  the  com-  ^w" 
mon  council  passed  an  ordinance  granting  to  the 
Chicago,  Burhngton  &  Northern  Railroad  Company  authority 
to  construct  its  main  line  through  the  city,  and  upon  and  across 
certain  streets,  describing  the  line,  "and  also,  frj)m  time  to 
time,  to  construct,  operate,  and  maintain,  from  its  main  track 
to  commercial  and  manufacturing  establishments  and  yards 
northward  from  said  main  track,  situate  within  seven  hundred 
feet  of  its  main  line,  such  side  tracks  and  switch  tracks  as  such 
commercial  and  industrial  interests  may  require."  Sec.  3  of 
the  ordinance  prescribes  regulations  as  to  width  of  tracks, 
and  how  to  be  laid  with  reference  to  the  grade  or  surface, 
when  laid  in  a  street  or  alley,  and  as  to  the  crossings  at  streets 
or  alleys.  The  switch  track  here  in  question  comes  within 
the  limits  of  that  part  of  the  ordinance  quoted,  and,  so  far  as 
the  right  to  lay  it  on  the  line  proposed  depended  upon  the 
consent  of  the  council,  the  plaintiff  had  the  right.  But  the 
ordinance  could  not  have  the  effect  of  giving  authority  to  con- 
struct a  railroad  or  any  part  of  a  railroad,  and  for  that  purpose 
to  take  private  property.  That  authority  must  be  derived 
from  the  legislature.  The  power  conferred  by  the  charter  on 
the  council,  "to  direct  and  control  the  location  of  railroad 
tracks,"  does  not  include  the  power  to  authorize  the  construct- 
ing of  railroads,  and  the  exercise  of  the  right  of  eminent  do- 
main. It  merely  vests  in  the  council  as  part  of  its  police 
power,  to  be  exercised  in  providing  for  the  public  safety  and 
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convenience,  in  the  use  of  streets  and  alleys,  a  supervision 
over  the  location  of  railroad  tracks,  where  the  autnority  to 
construct  the  railroad  already  exists,  including  the  power  to 
designate  what  streets  and  alleys  may  be  laid  upon.  If  the 
plaintiff  had  legislative  authority  to  construct,  maintain,  and 
operate  a  railroad  with  side  and  switch  tracks,  and  to  take 
private  property  for  the  purpose,  it  need  look  to  the  council 
for  nothing  more  than  consent  to  its  locating  its  tracks  upon 
particular  streets  and  alleys,  which,  as  we  have  seen,  was 
granted. 

The  assignment  of  error  that  the  condemnation  is  sought 
for  a  private,  and  not  a  public,  use.  is  based  on  the  fact  tnat 

the  switch  track  is  to  terminate  at  the  Laird-Norton 
-'pobiicM.*  iTi any factu ring  establishments,  and  on  defendant's 

claim  that  it  is  intended  for  the  sole  accommodation 
of  the  business  of  those  establishments.  Though  it  seems 
from  the  evidence  that,  at  present  at  least,  those  establishments 
may  be  benefited  by  the  switch  track,  more  than  any  one  else 
of  the  public,  because  they  have  more  freights  to  ship  upon 
it,  the  claim  that  it  is  intended  for  their  sole  accommodation 
is  hardly  sustained  by  the  evidence.  At  any  rate,  so  far  as 
the  question  of  public  or  private  use  depends  on  facts  to  be 
found  from  the  evidence,  tne  court  below  found  them  against 
the  defendants,  and  that  finding,  as  also  the  findings  included 
in  the  order  made,  that  the  public  interests  require  the  con- 
struction of  the  switch  track,  and  that  the  lands  proposed  to 
be  taken  are  required  and  necessary  for  the  purpose,  are  con- 
clusive, if  fairly  sustained  by  the  evidence.  The  switch  track, 
as  the  evidence  shows,  is  to  be  part  of  a  system  of  track,  all 
belonging  to  the  general  enterprise  of  maintaining  and  ope- 
rating a  railroad  for  public  use.  The  character  of  the  use,  in 
the  case  of  a  railroad  or  railroad  track,  does  not  depend  on 
the  amount  of  business,  or  the  number  of  persons  who  may 
have  occasion  to  use  it,  but  on  the  right  of  the  public  to  the 
benefit  of  it.  If  all  the  people  have  a  right  to  the  use  of  it,  it 
is  a  public  use  or  interest,  though  the  number  who  require 
its  use  may  be  small.  Kettle  River  R.  Co.  t'.  Eastern  R.  Co., 
41  Minn.  461,  40  Am,  &  Eng.  R.  Cas.  449,  There  is  nothing 
in  the  evidence  to  indicate  that  the  Laird-Norton  Company 
is  to  have  any  control  over  or  management  of  the  track  in 
question,  or  to  have  any  right  in  it,  other  than  that  of  any  per- 
son or  corporation  having  business  establishments  alongfor 
near  it,  to-wit,  the  right  to  ship  and  receive  freight  upon  it 
carried  or  to  be  carried  over  plaintiff's  lines.  It  does  not  ap- 
pear that  there  is  to  be  anything  exclusive  in  its  contemplated 
use.  The  assignment  of  error  is  not  well  founded. 
As  to  the  third  assignment  of  error,  as  herein  numbered. 
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It  is  elementary  that  no  one  but  the  state  can  exercise  the 
right  of  eminent  domain,  without  showing  a  grant  from  the 
state  of  authority  to  exercise  it.  The  statute  has  not  granted 
authority  to  exercise  it  for  railroad  purposes,  except  to  cor- 
porations created  or  organized  for  the  purpose  of  construct- 
ing and  operating  railroads.  Where  an  attempt  is  made  to 
take  private  property  for  a  railroad,  due  incorporation  as  a 
railroad  company  of  the  party  seeking  to  take  it  must  appear, 
either  by  proof  or  by  presumption.  The  mode  of  taking  is 
prescribed  by  chap.  34,  Gen.  St.  1878,  comraencing  with  §  13. 
The  hearing  upon  the  application  is  regulated  by  §  17,  as  finally 
amended  by  §  i,  chap.  35,  Laws  1879.  No  pleading,  unless  the 
petition  may  be  regarded  as  one,  is  required.  The  rule  in  | 
112,  chap,  66,  Gen.  St.  1878,  prescribing  how  a  defendant  shall 
put  in  issue  the  fact  of  plamtiff's  incorporation,  relates  only 
to  civil  actions,  and  has  no  application  to  proceedings  under 
§  17,  chap.  34.  Undoubtedly,  any  one  opposing  the  proceed- 
ing may  state  his  objections  in  writing,  and,  should  he  do  so, 
would  probably  be  limited  to  the  objections  thus  stated,  and 
be  held  to  concede  anything  not  embraced  in  the  objections. 
In  this  case  the  written  objections  seem  to  cover  everything 
necessary  to  appear  in  order  to  justify  the  taking. 

The  question  is,  upon  whom  was  the  <?nus  of  proof  upon  the 
fact  of  incorporation  ?  Was  it  for  the  petitioner  to  prove  that 
it  was  incorporated,  or  for  those  opposing  the  ap- 
plication to  prove  the  contrary  ?  We  see  nothing  ■>■" "'  p"" 
in  the  terms  of  the  section  to  indicate  an  intention  Ii'b''""^""* 
that  the  petitioner  shall  come  before  the  court  with 
any  presumption  in  favor  of  its  right  to  the  relief  it  seeks, 
eitner  in  respect  to  the  fact  of  its  incorporation,  or  as  to  the 
existence  of  any  other  condition  necessary  to  appear  before 
the  relief  can  be  granted.  Nor  is  there  anything  showing  an 
intention  to  change  the  natural  order  of  proofs  as  it  exists 
almost  universally  in  judicial  proceedings.  That  order  re- 
quires that  one  standing  in  the  position  of  asserting  and  rely- 
ing on  the  existence  of  a  fact  must  prove  the  f^ct.  In  cases 
like  this,  there  are  strong  reasons  for  adhering  to,  rather  than 
departing  from,  that  rule.  The  evidence  as  to  the  fact  of  in. 
corporation,  if  there  be  any, is  more  peculiarly  within  the  power 
of  the  petitioner  than  of  those  opposing  the  petition.  Cases 
from  New  York  are  cited  holding  that,  under  the  statutes  of 
thatstate,  somewhat  similar  to  §  17,  the  onusoi  proof  as  to  the 
fact  of  incorporation  is  on  the  party  opposing  the  application. 
There  is,  however,  enough  difference  in  the  language  of  the 
two  statutes  to  deprive  those  decisions  of  any  weight  as  au- 
thority upon  the  interpretation  of  our  statute.  From  the 
meraoranaum  filed  by  the  court  below,  we  infer  that  its  at- 
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tention  was  not  particularly  called  to  the  absence  of  evidence 
of  the  fact  of  incorporation.  Because  there  was  no  such  evi- 
dence, the  order  must  be  reversed,  and  a  rehearing  had  on  the 
issue  of  the  corporate  character  of  the  petitioner  as  a  railroad 
company,  and  if,  upon  such  rehearing,  the  court  below  find 
such  issue  in  favor  of  the  petitioner,  the  order  appointing  com- 
missioners to  stand,  otherwise  to  go  for  naught ;  the  court 
below  not  being  required  to  retry  the  other  issues,  but  the 
order  repealed  from  to  stand  unreversed  so  far  as  concerns 
the  court's  findings  on  those  issues. 

Sid*  TrBcki  to  Prlvit*  Ettibliihrnanta— Public  Um.— See  I3  Am.  &  Eng. 
Ency.  Law  943, 


Covington  &  Macon  R.  Co. 


Mayor,  etc.,  of  Athens. 

{Georgia  Supreme  Court,  April  2$,  /jt^W.) 

Contract  for  Right  of  Way — Powor  of  City. — A  city  charter  which  author- 
izes the  mayor  and  council  to  pass  ordinances  respecting  streets,  to  layout 
the  same,  or  to  pass  any  other  regulation  or  ordinance  that  should  appear 
to  them  necessary  and  proper  for  the  security,  welfare  and  interest  of  the 
city,  does  not  authorize  the  mayor  and  council  to  enter  into  a  contract  to 
secure  for  a  railroad  company  the  right  of  way  through  the  city  t(^;ether 
with  certain  lots  and  lands  therein. 

Samo — Municipal  Aid — Conttitutlonal  Prohlbltion< — A  contract  byacitv 
to  secure  to  a  railroad  company  a  right  of  way  through  it,  tc^ether  with 
certain  lots  and  lands  therein,  is  void  as  against  the  public  policy  declared 
by  a  constitutional  provision,  which  prohibits  the  general  assembly  from 
authorizing  any  municipal  corporation  to  become  a  stockholder  in'any  cor- 
poration, or  to  appropriate  money,  or  loan  its  credit  thereto. 

Appeal  from  Superior  Court,  Clarke  County, 
Barrow  &  Tkomas,  Thomas  &  Strickland,  and  N.  E.  Harris, 
for  plaintiff  in  error, 
A./.  Cobb,  for  defendant  in  error. 

Blandford,  J, — This  was  an  action  brought  by  the  plaint- 
iff in  error  to  recover  of  the  defendants  in  error  some  $19,- 
Cueitatci.  °*'°'  ^'^'ch  the  plaintiff  alleged  that  the  defendants 
were  indebted  to  it  by  reason  of  a  certain  contract 
entered  into  between  the  parties  in  which  the  defendants 
promised  to  secure  for  the  plaintiff  a  right  of  way  through 
the  city  of  Athens,  together  with  certain  lots  of  land  therem, 
in  order  that  the  plaintiff  might  lay  down  its  railroad  through 
said   city,  and  connect  with  the  Northeastern    Railroad. 
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Plaintiff  alleged  that,  at  the  special  instance  and  request  of 
defendants,  it  purchased  said  lots  and  the  right  of  way,  and 
built  its  railroad  through  said  city,  at  a  cost  of  over  $19,000. 
It  is  insisted  that  the  city  of  Attiens  had  authority  to  make 
this  contract  by  virtueof  its  charter  (under  section  15  thereof}, 
which  gave  to  the  mayor  and  council  of  the  city  of 
Athens  authority  to  pass  all  ordinances  respecting       4»t»Briij 
the  streets  of  said  city,  to  lay  out  the  same,  or  to        Irt*^" 
pass  any  other  regulation  or  ordinance  that  should        inwt. 
appear  to  them  necessary  and  proper  for  the  secur- 
ity, welfare,  and  interest  of  said  city.     We  see  no  authority 
granted  to  the  city  under  this  section  of  the  charter  whicri 
would  authorize  the  city  to  make  the  contract  set  out  in  the 

Elaintiff's  declaration.  See  Acts  1872,0. 131.  The  city  would 
ave  no  authority,  without  an  act  of  the  legislature  at  the 
■time  the  city  was  chartered,  to  make  any  subscription  to  the 
capital  stock  of  a  railroad  company,  to  make  any  donation  to 
the  company,  or  to  pay  for  the  right  of  way  to  be  used  by 
said  railroad.  The  authority  granted  in  the  charter  to  pass 
ordinances  in  relation  to  the  streets  of  said  city,  or  to  open 
and  lay  out  streets  in  the  city,  has  no  reference  whatever  to 
the  roadbed  of  a  railroad  company  ;  and,  since  the  adoption 
of  the  constitution  of  1877,  the  legislature  can  grant  no  such 
authority  to  this  city,  or  to  any  other  city  or  town  in  this 
state.  Article  7,  §6, par.  1, Const.  Ga.{Coae,  §  5189),  prohib- 
its the  general  assembly  from  authorizing  any 
county,  municipal  corporation,  or  political  division  "A'*^**!, 
of  this  state,  to  become  a  stockholder  in  any  com-  ^ii7,.'* 
pany,  corporation,  or  association,  or  to  appropriate 
money  or  to  loan  i£s  credit  to  any  such  company,  corporation, 
association,  institution,  or  individual,  except  for  purely  char- 
itable purposes.  It  cannot  be  said  that  the  money  which  the 
railroad  company  claims  to  be  due  to  it  from  said  city  is 
money  due  for  a  purely  charitable  purpose,  but  the  same  is 
claimed  to  be  due  for  the  interest  and  purposes  of  the  rail- 
road company  itself.  We  do  not  think  the  declaration  sets 
forth  such  a  cause  of  action  as  would  entitle  the  plaintiff  to 
recover,  and  the  demurrer  thereto  was  rightly  sustained  by 
the  court.  This  is  not  a  case  in  which  there  is  anything  in 
the  hands  of  the  defendant  which  it  has  received  or  made  by 
virtue  of  this  illegal  contract,  so  as  to  come  within  the  rule 
claimed  by  the  plaintiff  in  error,  that,  inasmuch  as  the  rail- 
road company  had  to  perform  its  part  of  the  contract,  the 
city  cannot  be  allowed  to  retain  any  benefit  which  it  received 
by  virtue  of  said  contract.  But,  inasmuch  as  it  does  not  ap- 
pear, or  is  alleged  in  the  declaration,  that  the  city  has  re- 
ceived any  benefit  by  virtue  of  this  contract,  even  if  such  a 
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doctrine  could  be  applied  to  a  case  like  this,  the  contract 
which  is  sued  upon  appears  to  us  to  be  void,  as  contrary  to 
the  public  poUcy  of  this  state,  as  declared  by  the  seventn  ar- 
ticle of  the  constitution  above  set  out.    Judgment  afBrraed. 

ConitHutional  Provlaioni  Prohibiting  Qimnting  of  Municipal  Aid.— See  Nor- 
ton V.  Taxing  District  of  Brownsville  (U.  S.).  26  Am.  &  Eng.  Corp.  Cas. 
583,  note  597. 


State  (Central  R.  Co.  of  New  Jersey,  Prosecutor.) 

V. 

CiTV  OF  Bayonne. 
{New  Jersey  Supreme  Court,  June  30,  iSgo^ 

Str«ett— Opening— Auaumsnt  of  Banefitt— Suflicienoy  of  Notic*.— The- 

notice  of  an  assessment  for  benefits  in  the  city  of  Bayonne  will  satisfy  the 
requirements  of  the  charter,  and  the  general  act  of  April  13, 1876  (Revision, 
711 ;  Supp.  Revision,  543},  if  it  describes  lands  by  given  distances  along 
specified  streets  and  avenues,  and  substantially  shows  that  such  lands  are 
assessed  for  benefits. 

Same— Powar  of  Railroad  Company  to  Dadlcato  Landfc — A  railroad  corpo- 
ration may  dedicate  to  public  use  a  highway  across  lands  owned  by  it,  and 
used  for  its  raliroad  tracks. 

Sama— Dedication— Boundary  in  Convayanoe. — Conveyances  by  a  railroad 
corporation  of  lands  bounding  on  a  street  laid  out  across  its  track  will  ef- 
fect such  a  dedication. 

Sama — Receivership— Relaxation  of  Injunction. — That  such  conveyances 
were  made  while  the  railroad  was  in  the  hands  of  a  receiver,  the  corpora- 
tion Joining  in  the  grant  under  a  relaxation  of  the  injunction  in  the  re- 
ceivership proceedings,  will  not  prevent  dedication  being  inferred. 

Same — Acceptance  of  Dedication. — When  an  ordinance  was  passed  to  open 
astreet  which  had  been  laid  out  and  marked  on  the  map  of  the  map  and  grade 
of  the  commissioners  of  Bayonne  across  prosecutor's  track,  and  tnecommis- 
sionersappointed  to  assess  the  value  of  the  land  taken  and  damaees,  make  no 
award  to  the  railroad  corporation,  and  indicate  that  no  award  was  made 
because  of  a  dedication  of  the  lands  to  public  use,  and  the  report  is  con- 
firmed, the  whole  proceeding  amounts  to  an  acceptance  by  the  municipal 
corporation  of  the  dedication,  if  any  had  been  made. 

Certiorari  bringing;  up  the  proceedings  of  the  mayor 
and  council  of  the  city  of  Bayonne  for  the  opening  of 
East  Twenty-Second  street  between  the  easterly  side  of  Ave- 
nue E  and  the  westerly  side  of  Avenue  I,  and  the  assess- 
ments therefor,  and  the  ordinance  authorizing  the  same,  with 
all  maps,  reports,  resolutions,  records,  and  notices  connected 
therewith. 

Argued  before  Knapp  and  Magie,  JJ. 

Mr.  Man,  for  prosecutor. 

Mr.  Fuller,  tor  the  city. 
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Magie,  J. — Two  questions  are  raised  by  the  reasons  as- 
signed for  reversal  by  prosecutor.  The  first  question  relates 
to  the  sufficiency  of  the  notice  of  the  assessment. 
It  will  be  solved  by  determining  what  notice  was  SoBeiMcr"' 
required,  and  comparing  the  notice  given  with  that  *^'^,°^**' 
required.  By  section  58  of  the  charter  of  Bay- 
onne,  approved  March  22,  1872  (Laws  1872,  p.  686),  as  amended 
by  a  supplement  thereto  approved  Marcn  28,  1873  (Laws 
1873,  p.  465),  such  notice  is  required  to  contain  "a  general 
description  of  the  improvement  intended,  of  the  land  to  be 
taken,  and  of  the  land  to  be  assessed  therefor,  which  descrip- 
tion may  be  by  reference  to  any  map  to  which  the  said  owner 
may  be  allowed  access."  By  the  "  Act  relating  to  notices  of  fil- 
ing reports  of  assessments,"  approved  April  13,  i876(Revisiont 
711  ;  Supp.  Revision,  543),  it  is  enacted  that  when  notices  of 
filing  reports  of  assessments  of  benefits,  and  of  hearing  objec- 
tions thereto,  are  required  to  be  given,"  said  notices  shall 
'clearly  state  the  character  of  the  work  and  improvement  for 
which  such  assessments  have  been  made,  and  a  description  of 
the  streets  or  avenues,  or  particular  sections  thereof,  which  are 
included  in  said  assessment."  The  last  named  act  was  gen- 
eral, and  was  therefore  ingrafted  on  the  charter  of  Bayonne 
so  as  to  form  part  of  the  law  governing  notices  of  assessments 
for  benefits  in  that  city.  By  these  provisions  such  a  notice 
was  required  to  contain  a  description  (i)  of  the  improvement 
for  which  assessments  were  made,  and  its  character;  (2)  of 
the  lands  taken  therefor,  which  would  be  satisfied  by  refer- 
ence to  a  map  to  which  the  owner  had  access  ;  and  (3)  of  the 
land  to  be  assessed  therefor,  by  the  streets,  avenues,  or  par- 
ticular sections  thereof  included  in  that  assessment.  The 
notice  appearing  in  this  record  contains  a  statement  and  de- 
scription of  the  improvement,  and  its  character,  in  entire 
compliance  with  the  requirements  of  these  laws.  It  also  shows 
that  fhe  lands  taken  for  the  opening  of  the  street  are  desig- 
nated on  a  map  accompanying  the  commissioners'  report, 
and  filed  in  the  office  of  the  city  clerk.  This  office  must  be 
presumed  to  be  a  public  office,  and  a  map  filed  therein  may 
therefore  be  considered  to  be  accessible  to  the  owners  inter- 
ested. In  this  respect  the  notice  complied  with  the  require- 
ments of  the  laws  applicable  thereto.  Lastly,  certain  streets, 
avenues,  and  sections  thereof,  specified  by  measurements  • 
along  their  sides  from  given  points,  are  by  the  notice  declared 
to  be  included  in  the  said  report.  The  notice  would  have 
been  more  explicit  if  it  had  used  the  language  of  the  act  of 
1876,  and  had  declared  that  the  described  streets,  avenues, 
and  sections  were  included  in  the  assessment  for  benefits. 
But  I  deem  the  language  used  to  be  a  substantial  equivalent 
43  A.  &  E.  R.  Cas.— 13  , 
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for  such  a  statement  The  description  was  obviously  not 
that  of  lands  taken,  but  of  lands  otherwise  included  in  tne  re- 
port, and  no  lands  could  be  so  included  except  those  assessed 
for  benefits.  The  description  by  the  distances  on  the  spec- 
ified streets  and  avenues  seems  to  entirely  comply  with  the 
provisions  of  the  act.  The  objection  to  the  notice  cannot, 
therefore,  avail  prosecutor. 

The  other  question  presented  by  prosecutor's  reasons  arises 
upon  the  following  facts  :  Prosecutor  acquired,  by  deeds  of 
_^  conveyance,  lands  within  the  lines  of  East  Twenty- 

Second  street,  formerly  Twenty-Seventh  street,  as 
opened  by  the  ordinance  in  question.  Part  of  prosecutor's 
lands  lies  within  the  right  of  way,  of  100  feet  in  width,  occu- 
pied and  used  by  the  railroad  of  prosecutor.  Another  part 
of  said  land  lies  within  the  grounds  connected  with  prosecu- 
tor's station  at  Centreville.  The  ordinance  enacted  that  the 
street  should  be  opened  over  these  lands,  and  other  lands, 
and  that  its  cost  should  be  assessed  and  paid  as  directed  by 
the  charter.  The  commissioners  to  whom  the  matter  was 
referred  made  no  award  to  prosecutor  either  for  lands  taken, 
or  damages  done  by  the  opening.  Their  report  declares  that 
the  lands  taken  by  the  opening  are  colorea  light  brown  on 
the  accompanying  map,  and  thereon  designated  with  the 
names  of  the  owners,  and  an  appropriate  award  to  each. 
Prosecutor's  lands  are  not  colored  light  brown,  but  yeilow, 
and  are  not  included  in  the  designation  of  lands  for  which  an 
award  is  made.  No  explanation  of  the  omission  appears  in 
the  report.  A  memorandum  on  the  map  indicates  that  lands 
colored  yellow  are  "  part  of  street  dedicated."  On  the  part 
of  the  city,  proof  was  made  that  the  street  in  question  had 
been  laid  down  and  designated  on  a  map  made  by  the  map 
and  grade  commissioners  of  said  city,  and  filed  in  the  office 
of  the  clerk.  Two  conveyances  of  lands  executed  by  prose- 
cutor were  put  in  evidence,  each  of  which  recognized  said 
map,  and  one  of  which  conveyed  lands  described  therein  as 
abutting  upon  Twenty-Seventh  street,  which  is  the  same 
street  now  called  "  East  Twenty-Seventh  street."  These  con- 
veyances were  made  by  the  receiver  of  the  company  under 
the  direction  of  the  chancellor,  and  were  joined  in  by  prose- 
cutor, under  a  relaxation  of  an  injunction  previously  issued 
*  against  it,  to  and  in  the  purposes  of  the  receivership.  Pros- 
ecutor's contention  is  that  tne  proceedings  before  us  are  de- 
fective because  no  award  was  made  to  it  for  the  value  of  its 
lands  included  in  the  street,  or  for  damages  resulting  from 
opening  the  street  over  them.  On  the  part  of  the  city,  it  is 
insisted  that  no  award  ought  to  have  been  made,  because  the 
lands  in  question  had  been  in  fact  dedicated  to  public  use  as 
a  highway. 
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If  prosecutor  attacked  the  proceedings  solely  as  owner  of 
lands  lying  within  the  line  of  the  street,  it  may  admit  of 
doubt  whether  a  certiorari  will  afford  an  appropriate  remedy 
for  the  matter  complained  of,  viz.,  the  silence  of  the  report 
respecting  such  lands,  and  the  omission  to  make  an  award 
therefor.  But  prosecutor  also  owns  lands  fronting  on  that 
part  of  the  street  which  was  designated  on  the  map  as  ded- 
icated, and  upon  the  lands  an  assessment  for  benefits  for  the 
opening  has  been  imposed.  In  making  that  assessment  the 
commissioners  must  have  adjudged  that  the  street  in  ques- 
tion had  been  there  dedicated  to  public  use,  or  otherwise  no 
benefit  could  be  deemed  to  arise  by  its  extension.  Therefore, 
this  contention  of  prosecutor  must  be  considered  and  passed 
upon.  The  insistment  of  counsel  for  prosecutor  is  (i)  that  it 
has  no  power  to  dedicate  a  way  for  public  use  across  lands 
occupied  by  its  railroad ;  and  (2)  that  the  conveyances  relied 
on  by  the  city  did  not,  under  the  circumstances,  effect  a  ded- 
ication of  any  of  its  lands  to  public  use  as  a  highway.  It  "is 
further  urged  that  the  ordinance  requires  these  lands  to  be 
condemned ;  that  lands  condemned  are,  by  the  provisions  of 
the  charter  of  Bayonne,  taken  in  fee-simple ;  and  that  if  these 
proceedings  are  affirmed  a  right  will  be  acquired  by  the  city 
absolutely  inconsistent  with  the  right  of  prosecutor  to  main- 
tain and  run  its  railroad,  and  that  without  any  compensation 
being  awarded. 

Let  us  first  consider  the  effect  of  the  proceedings  upon 
prosecutor's  lands.  Municipal  authorities  may  doubtless  ac- 
cept the  dedication  of  lands  for  use  as  public  high- 
ways, and  the  legislature  may  prescribe  how  such  ^^^^^** 
an  acceptance  may  be  made  and  evidenced.  By 
section  92  of  the  charter  of  Bayonne,  it  is  enacted  that  when- 
ever any  street  or  avenue,  or  any  part  of  any  street  or  ave- 
nue, had  been  or  shall  be  dedicated  by  the  property  owner 
to  the  public  as  a  public  highway,  to  be  used  as  such,  the 
council  may  by  a  simple  resolution,  and  without  further  or 
other  proceedings,  declare  such  street  or  avenue  or  part 
thereof,  open  to  the  public  as  such.  Under  such  authority 
a  mere  resolution  of  council  will  effect  an  acceptance  of  lands 
so  dedicated,  and  that  without  notice  to  the  land  owner  and 
alleged  dedicator.  Central  R.  Co.  v.  Elizabeth,  35  N.  J.  Law, 
359,  37  N.  J.  Law,  432.  But  such  a  provision  as  that  con- 
tained in  section  92  does  not,  in  my  judgment,  restrict  coun- 
cil, in  accepting  the  dedication  of  a  highway,  to  that  form  of 
action  ordinarily  called  a  "  resolution."  When  the  charter 
requires  action  by  ordinance,  which  is  more  formal,  and  must 
be  preceded  by  notice,  then  action  by  the  more  speedy  and 
less  formal  resolution  will  be  insufficient.    Story  v.  Bayonne, 
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35  N.  J.  Law,  335.  But  when  council,  authorized  to  act  by 
simple  resolution,  adopt  the  more  formal  mode  of  express- 
ing their  resolves  which  is  called  an  '  ordinance,'  and  thus  ac- 
cept a  dedication,  the  action  would,  in  my  judg-ment,  satisfy 
the  requirements  of  section  92.  But  the  ordinance  in  this 
case  did  not  in  terms  accept  a  dedication  determined  to  have 
been  made  by  the  land  owner.  On  the  contrary,  it  is 
couched  in  terms  such  as  are  usually  employed,  and  were 
employed  in  this  case,  to  e&ect  a  condemnation  of  lands  to 
public  use.  The  charter  of  Elizabeth  contained  a  provision 
for  acceptance  of  dedicated  highways  similar  to  that  con- 
tained in  section  92  of  the  Bayonne  charter ;  yet,  upon  a 
f)roceeding  to  open  a  street  under  an  ordinanc&  like  that  be- 
ore  us;  it  was  held  in  this  court  and  the  court  of  errors 
that  there  need  be  no  award  to  an  owner  who  had  dedicated 
his  lands  within  the  street.  Clark  ij,  Elizabeth,  37  N.  J.  Law, 
120,  40  N.  J,  Law,  172,  It  is  true  that  stress  was  laid  in  that 
case  on  the  fact  that  the  right  acquired  by  condemnation 
under  the  Elizabeth  charter  was  only  an  easement  of  way. 
Here  it  is  contended  that  the  Bayonne  charter  vests  in  tlie 
city  a  fee-simple  on  condemnation.  But  the  distinction  is  im- 
material ;  for  under  the  latter  charter  the  fee  is  only  to  be  ac- 
quired by  condemnation  followed  by  payment  of  the  value 
of  the  land,  and  damages  assessed  under  the  requirements  of 
section  61.  Where,  under  such  an  ordinance,  a  report  of 
commissioners  omits  an  award  for  certain  lands  because  they 
had  been  dedicated  to  public  use,  and  that  report  is  adopted 
and  confirmed  by  council,  the  whole  proceeding  may,  under 
the  above  mentioned  authorities,  be  considered  to  be  a  mere 
acceptance  of  the  dedication  sufficient  to  meet  the  require- 
ments of  the  Bayonne  charter.  The  city,  moreover,  will  not 
acquire  by  such  a  proceeding  anything  more  than  an  ease- 
ment;  for  its  acceptance  will  be  measured  in  its  extent  by 
the  dedication.  A  dedication  is  an  offer  of  a  public  easement 
of  way-  An  acceptance  will  establish  that  right,  and  no 
other  or  greater  right.  It  is  therefore  unnecessary  to  con- 
sider whether,  under  the  peculiar  provisions  of  its  charter, 
this  city  can  condemn  a  way  over  tne  railroad  of  prosecutors. 
Let  us  next  consider  the  contention  of  prosecutor  that  a 
railroad  company  cannot  dedicate  to  public  use  as  a  highway 
lands  already  devoted  to  a  public  use  as  a  railroad. 
powcrsfraii-  A  right  to  cross  an  existing  railroad  may  betaken 
rMdcaavur  by  Condemnation  for  the  use  of  another  railroad 
t*d«4icatg  Qj.  £qj.  ^^g  ^gg  Qf  jjjg  public  as  a  highway.  Morris 
;^t.  &  E.  R.  Co.  V.  Central  R.  Co.,  31  N.  J.  Law,   205  ; 

New  Egypt  &  F.  R.  Co.  v.  Drummond,  45   N.  J. 
Law,  511,  17  Am,  &  Eng.  R.  Cas.  149,  46  N,  J.   Law,  644  ;  In 
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re  Morris  &  E.  R.  Co.,  9  N.  J.  Law,  J.  75.  The  right  which  may 
thus  be  wrested  from  the  railroad  company  it  would  seem 
absurd  to  contend  could  not  be  granted  by  it ;  and,  if  capa- 
ble of  being  granted,  it  surely  may  arise  by  dedication,  in- 
ferred from  other  acts  of  the  company.  In  Meredith  v.  Sayre, 
32  N.  J.  Eq.  557,  Chancellor  RiiNYON  declared  that  a  deed 
for  lands  described  as  bounding  on  a  specified  street,  made 
by  one  who  held  title  for  a-  railroad  company,  would  be  a 
dedication  of  lands  held  by  them  within  the  lines  of  the  street. 
In  New  Egypt  &  F,  R.  Co.  v.  Drummond,  supra,  it  was  held  in 
this  court  that,  by  the  acceptance  by  a  railroad  company  of  a 
deed  for  lands  described  as  lying  upon  a  designated  avenue, 
the  public  right  to  have  the  avenue  opened  became  paramount 
to  the  right  of  the  company.  Trustees  holding  lands  for 
public  uses,  and  corporations  having  public  duties,  may  ded- 
icate to'public  use  for  highways  when  such  use  is  not  incon- 
sistent with  the  purposes  for  which  the  lands  were  vested  in  ■ 
trustees,  or  incompatible  with  the  duties  required.  Rex  v. 
Leake,  5  Barn.  &  Adol.  469 ;  Canal  v.  Hall,  1  Vlan,  &  G.  392. 
I  can  perceive  no  reason  why  a  railroad  company  cannot 
grant  or  dedicate  to  the  public  a  public  way  over  their  rail- 
road tracks.  The  public  use  is  not  inconsistent  with  the  rail- 
road use.  Both  may  and  do  co-exist  at  innumerable  cross- 
ings. I  have  not  been  able  to  discover  that  the  precise  ques- 
tion here  presented  has  been  dealt  with  elsewhere  except  in 
Connecticut.  There  it  is  held  that  such  corporations  have  the 
same  right  to  dedicate  their  lands  to  public  use  as  any  other 
proprietors,  unless  it  is  contrary  to  the  provisions  of  their 
charters,  or  amounts  to  a  breach  of  duty  to  their  stockhold- 
ers. Green  v.  Canaan,  29  Conn.  1 57  ;  Williams  v.  New  York 
&  N.  H.  R.  Co.,  39  Conn.  509. 

The  contention  that  the  acts  of  prosecutor  relied  on  by  the 
city  to  show  dedication  do  not  justify  such  an  inference  is 
first  put  on  the  ground  that  the  lands  which  pros- 
ecutor conveyed  had  been  acquired  and  held  by  it  i^^ien'on— 
in  excess  of  its  lawful  powers.  With  respect  to  this  J^",^^'" 
contention,  it  may  be  first  observed  that  there  is  it«c»iT>nbip. 
nothing  in  the  case  to  indicate  that  the  lands  in 
question  were  acquired  and  held  ultra  vires.  The  convey- 
ance had  the  sanction  of  a  court.  But  next,  it  does  not,  in 
my  judgment,  lie  within  the  power  of  prosecutor  to  thus  im-  ■ 
peach  tne  effect  of  its  own  conveyance.  The  contention  is 
further  put  on  the  ground  that  prosecutor  joined  in  the  deed 
of  a  receiver,  ana  that  such  an  act  does  not  justify  an  infer- 
ence of  an  intent  to  dedicate  a  way  over  other  lands  then  un- 
der the  control  of  the  receiver.  Had  the  receiver  proceeded 
to  dispose  of  all  the  property  and  franchises  of  the  prose- 
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cutor,  a  different  question  would  have  arisen.  But  prose- 
cutor still  remains  tne  possessor  and  operator  of  its  railroad, 
and  the  sole  question  is  as  to  the  effect  of  its  own  act  in  mak- 
ing  the  conveyances  before  us.  For  the  purpose  of  executing- 
those  conveyances,  the  case  shows  that  the  injunction  issued 
in  the  receivership  proceeding  was  expressly  relaxed.  The 
act  was  therefore  the  act  of  prosecutor ;  and,  although  the 
receiver  may  have  received  the  consideration,  it  must  be  as- 
sumed that  it  was  applied  for  the  benefit  of  prosecutor  in 
the  payment  of  its  debts,  and  the  eventual  discharge  of  the 
receiver.  I  see  no  reason  why  prosecutor  should  not  be 
charged  with  the  inferences  to  be  drawn  from  these  acts, 
precisely  as  if  a  receivership  did  not  then  exist.  It  must  be 
conceded  that,  under  the  current  ofauthority  in  this  state, 
such  conveyances  as  those  here  produced,  if  made  by  indi- 
viduals, would  require  the  inference  of  a  dedication  to  public 
use,  as  a  highway,  of  the  lands  of  the  grantor  within  the  lines 
of  this  street.  Clark  f.  Elizabeth,  aii  jw/ra  ;  Price  v.  Plain- 
field,  40  N.  J.  Law,  608  ;  Trustees  of  M.  E.  Church  v.  Hobo- 
.ken,  33  N,  J.  Law,  13.  Since  prosecutor  has  the  pOwer  to 
dedicate,  and  these  conveyances  were  its  own  acts,  the  in- 
ference that  it  has  thereby  dedicated  its  lands  within  the  lines 
of  the  street  in  question  must  be  drawn.  Under  such  cir- 
cumstances, no  award  fordamages,  or  the  value  of  the  land, 
was  necessary  or  proper.  The  street  was  therefore  such  as 
to  permit  the  imposition  of  an  assessment  for  benefits  for  the 
lands  condemned,  for  opening  it,  where  no  dedication  had  • 
been  made.  As  none  of  the  objections  avail  prosecutor,  the 
proceedings  should  be  affirmed,  with  costs. 


Trustees  of  First  Congregational  Church 

V. 

Milwaukee  &  Lake  Winnebago  R.  Co. 
{IViseonsin  Supreme  Court,  yune  21,  i8go.) 

Streets — Conitructlon  of  Railroad — Right  to  Compensation, — Where -a  ra.il>' 
road  is  constructed  along  a  street  more  than  10  feet  east  of  the  central  line 
thereof,  there  is  no  appropriation  of  or  interference  with  property  on  the 
west  side  which  entitles  the  owner  thereof  to  compensation. 

Same — Embankment — Placing  Qravel  at  Crossing. — The  placing  of  six 
inches  of  gravel  upon  a  street  where  an  alley  intersects  it  so  as  to  enable 
teams  and  wagons  more  conveniently  to  pass  over  the  track,  is  not  the 
construction  of  an  embankment  upon  the  street  within  the  rule  entitling 
the  owner  of  the  fee  thereof  to  comp>ensation. 

Same — Conitruetlon  of  Qatei  at  Crofilng. — The  constructing  and  main- 
taining upon  part  of  a  street,  which  is  vested  in  the  owners  of  the  abutting 
property.of  gates  and  barriers  for  the  protection  of  the  public  in  compliance 
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with  an  order  of  the  city  council,  is  not  a  taking  of  property  entitling  the 
abutting  lot  owner  to  compensation. 

Sams — Compen»tion~R«troipactlve  Eff»ct  of  Statute. — Wisconsin  Laws 
1889.  chap.  255,  which  provides  that  abutting  owners  on  streets  shall  have 
a  right  to  the  full  and  unobstructed  use  thereof  to  the  extent  ot  its  full 
width,  and  no  corporation  shall  obstruct  the  same  or  any  part  thereof,  so 
as  to  injure  or  daroage  property  abutting  thereon  on  either  side  without 
due  compensation,  does  not,  under  the  proviso  contained  in  the  statute 
that  it  shall  not  require  payment  of  damages  where  the  railroad  has  been 
constructed  prior  to  the  enactment  of  the  statute,  entitle  the  owner  to  com- 
pensation (or  the  construction  of  a  railroad  on  the  further  side  of  a  street 
where  such  railroad  was  constructed  in  1882. 

Saina— Ordinance— Statute — Conflicting  Providont— Wis.  Rev.  St.,  §  1828, 
subd.  5.  which  gives  railroad  companies  the  right  to  construct  their  roads 
across  or  along  any  street  which  its  road  should  intersect,  controls  a  city 
ordinance  authorizing  the  construction  of  a  railroad  where  the  ordinance 
and  the  statute  conflict,  and  a  railroad  track  which  is  not  laid  along  the 
center  of  a  street  as  required  by  an  ordinance,  is  not  illegal  for  that  reason. 

Appeal  from  Circuit  Court,  Winnebago  County. 
H.  B.  Jackson,  for  appellants. 
Charles  W.  Felker,  for  respondent. 

Cole,  C.  J. — Since,  upon  the  merits,  we  think  no  case  was 
made  for  the  appointment  of  commissioners  to  appraise  dam- 
ages to  the  petitioner's  property,  we  shall  not  de-  pr«tiM 
cide  the  question  of  practice,  as  to  whether  or  not 
an  answer  should  have  been  filed  to  the  petition  so  as  to  form 
an  issue  for  trial.  As  a  matter  of  fact,  the  parties  went  to  a 
hearing,  and  took  testimony  as  though  the  statements  in  the 
petition  had  been  formally  denied ;  and,  as  we  have  intimated, 
we  think  the  proof  showed  no  taking  of  the  property  tor  which 
damages  should  be  assessed. 

It  appears  from  the  petition  and  proofs  that  the  lot  in  ques- 
tion is  situated  on  the  west  side  of  Bond  street,  fronts  on  Al- 
goma  street  on  the  north,  and  is  bounded  on  the 
south  by  an  alley.  Bond  street  is  70  feet  wide,  and  Bishtta  cob- 
the  railroad  track  is  laid  in  that  street,  a  number  ?">»»"»■ 
of  feet  east  of  the  center  line  thereof.  That  is  to  7,"^"""^ 
say  at  the  southern  boundary  of  petitioner's  lot,  tn  ornrKt. 
where  the  railroad  track  intersects  the  line  drawn 
east  and  west  through  the  center  of  the  alley,  it  is  more  than 
16  feet  east  from  the  center  of  Bond  street,  and,  at  the  point 
where  the  railroad  track  intersects  the  center  line  of  Algoma 
street,  it  is  more  than  10  feet  east  of  the  center  of  Bond  street. 
So  it  appears  that  the  entire  railroad  track  is  located  quite  a 
distance  from  the  petitioner's  lot,  and  it  does  not  appear  that 
any  of  its  land  has  been  either  actually  or  constructively 
taken  for  the  use  of  the  corporation.  Nor  do  we  think  the 
proof  shows  any  such  interference  or  invasion  of  the  petition- 
er's lot  as  entitles  it  to  compensation  under  the  decisions  of 
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this  court ;  for  the  rule  here  is  well  settled  that  there  must 
be  some  actual,  physical  interference  with  or  taking  of  the 
property  for  which  damages  are  given.  Heiss  v.  Milwaukee 
&  L.  W.  R.  Co.,  69  Wis.  sss,  and  cases  cited  in  the  opinion. 

But  it  is  claimed  that  an  embankment  was  made  on  the 
petitioner's  lot  in  the  street,  so  as  to  bring  the  case  within 
the  rule  of  Buchner  v.  Chicago,  M.  &  N.  W.  R. 
"^■««™^  Co.,  s6  Wis.  403,  and  60  Wis.  264,  14  Am.  &-Eng. 
R.  Cas.  447,  and  Shealy  v.  Chicago,  M.  &  N.  R. 
Co.,  72  Wis.  471.  There  was  no  excavation  of  the  street  in 
this  case,  as  in  those  cases ;  but  the  evidence  does  show  that 
about  six  inches  of  gravel  was  placed  in  Bond  street  west  of 
the  track  on  a  line  with  the  alley,  so  as  to  enable  teams  with 
wagons  more  conveniently  to  pass  over  the  track  into  the 
alley  than  they  otherwise  could  do  without  such  tilling.  The 
top  of  the  west  iron  rail  was  seven-tenths  of  a  foot  higher  than 
the  street  surface.  The  track  was  planked  between  the  rails, 
and  this  gravel  was  put  in  west  of  the  rail,  sloping  to  the  side- 
walk, so  as  to  make  a  proper  passage  w  ay.  This  filling  became 
necessary,  in  fact,  to  restore  the  street  at  that  point  to  its 
former  condition  of  usefulness,  but  it  affords  no  ground  for 
complaint  by  the  owner  of  the  lot.  The  facts  present  a  case 
so  unlike  those  to  which  we  have  just  referred  that  no  com- 
ment is  required  to  mark  the  distinction  between  them. 

But  it  is  further  claimed  that  there  was  a  taking  of  a  part 
of  petitioner's  lot  in  Algoma  street  for  the  purpose  of  con- 
structing and  maintaining  thereon,  oy  the  railroad 
BTMUoBof  company,  their  gates  anabarriers  for  the  safety  of 
Kitei*tcr«M-  persons  traveling  on  the  street.  These  gates  were 
'■"•  four  in  number.     Two  were  on  the  east  side,  and 

two  on  the  west  side  of  Bond  street  and  were  connected  by 
rods  running  under  ground  through  boxes,  and  are  raised 
and  lowered  by  means  of  a  crank  at  a  gate  house  on  the  east 
side  of  Bond  street.  These  gates  were  built  pursuant  to  an 
ordinance  of  the  common  council  requiring  the  company,  at 
railroad  crossings,  to  erect  and  maintain  such  barriers  for  the 
safety  of  the  public.  The  gates  are  constructed  in  the  usual 
way,  and  are  not,  strictly  speaking,  a  part  of  the  necessary 
appliances  for  operating  a  railroad,  though  they  are  very  es- 
sential for  the  protection  of  the  public,  and  are  maintained  at 
the  expense  of  the  corporation.  But  still,  requiring  the  rail- 
road corporation  to  construct  them  would  seem  to  be  a  proper 
exercise  of  the  police  power  to  guard  against  accidents  from 
collision;  and  we  have  no  doubt  but  the  common  council 
might  compel  them  to  be  erected  by  the  corporation,  or  might 
have  erected  them  at  the  expense  of  the  city  itself.  Now, 
suppose  the  city  had  put  up  these  gates.     Would  it  have  been 
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liable  to  make  compensation  to  the  petitioner,  as  an  abutting 
lot  owner,  because  it  had  placed  them  at  the  corner  of  the 
streets?  It  seems  to  us  it  would  not  be  bound  to  make  com- 
pensation in  the  case  supposed,  nor  do  we  think  they  con- 
stitute any  ground  for  assessing  damages  against  the  railroad 
■corporation  for  the  slight  inconvenience  wnich  their  mainte- 
nance and  repairs  may  occasion  the  petitioner.  Such  safety 
gates  would  seem  to  be  very  advantageous  and  desirable  for 
the  protection  of  persons  and  carriages  which  would  usually 
congregate  at  that  crossing  on  Sundays,  and,  instead  of  being 
regarded  as  detrimental  to  the  church  property,  appear  to 
be  highly  necessary  and  requisite  for  its  use  and  enjoyment. 
At  all  events,  by  the  corporation  placing  them  at  the  corners 
of  the  streets  in  obedience  to  the  ordinance  of  the  city,  no 
such  burden  is  imposed  as  will  entitle  an  abutting  lot  owner 
to  damages.  It  seems  to  us  to  be  a  very  wise  and  proper  ex- 
ercise oithe  police  power  vested  in  the  municipal  authorities 
to  require  them  to  be  erected  for  the  safety  of  the  lives  and 
property  of  citizens. 

But  it  is  further  contended  that  the  petitioner  is  entitled 
to  have'  damages  assessed  under  chapter  255  of  the  Laws  of 
l88g.  That  act,  in  effect,  provides  that  abutting 
owners  of  land  on  a  highway,  street,  or  alley  here-  ^J^Jj^f^. 
tofore  or  hereafter  laid  out  or  used  as  such  shall  tttt. 
have  3  common  right  in  the  full  and  unobstructed 
use  of  such'  highway,  street,  or  alley  to  the  extent  of  its  full 
width,  and  no  corporation  shall  use  or  obstruct  any  such 
highway,  street,  or  alley,  or  any  part  thereof,  so  as  to  materi- 
ally interfere  with  its  usefulness  as  a  highway,  or  so  as  to  in- 
jure or  damage  property  abutting  thereon  on  either  side,  or 
authorize  or  permit  the  same  to  be  done,  without  due  com- 
pensation being  made  for  any  damage  resulting  therefrom  to 
the  owners  of  property  on  both  sides  of  that  part  of  such 
highway,  street,  or  alley  so  closed  up,  used,  or  obstructed: 
provided,  however,  that  the  act  shall  not  be  so  construed  as 
to  require  payment  of  damages  to  property  on  both  sides  of 
any  street,  highway,  or  alley  arising  from  the  construction, 
use,  or  operation  hereafter  of  any  railroad  track  heretofore 
legally  laid  out  or  established  in  such  street  or  alley.  We 
cannot  see  what  aid  this  law  affords  the  petitioner's  case. 
The  proviso  expressly  excludes  the  payment  of  damages  to 
property  on  both  sides  of  a  street  arising  from  the  operation 
of  a  railroad  track  heretofore  legally  built.  This  railroad 
track  was  laid  along  Bond  street  in  1882,  and  the  safety  gates 
in  Algoma  street  were  built  in  1885. 

But  it  is  said  by  the  petitioner's  counsel  that  the  track  was 
not  legally  laid,  because  it  was  not  placed  in  the  center  of 
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Bond  street,  as  the  ordinance  of  the  city  on  the  subject  ac- 
quired. But  the  city  makes  no  complaint  that  the 
oimnirt  ba-  track  was  laid  out  of  the  center  of  that  street.  Be- 
■tMuiordi'  sides,  the  revised  statutes  (subdivision  5,  g  1828) 
■un.  gave  the  railroad  corporation  the  right  to  construct 

Its  road  across  or  along  any  street  which  its  route 
should  intersect,  and  this  would  control  the  ordinance  where 
they  came  in  conflict.  As  the  gates  were  built  by  the  direc- 
tion of  the  municipal  authority  under  the  police  power  con- 
ferred by  the  charter,  and  as  there  was  no  taking  of  the  peti- 
tioner's land  other  than  the  erection  of  these  barriers,  which 
does  not  amount  to  a  taking  in  the  contemplation  of  the  law, 
as  expounded  by  our  decisions,  the  order  of  the  circuit  court 
refusing  to  appoint  commissioners  must  be  afhrroed. 


Missouri  Pacific  R.  Co. 

(Missouri  Supreme  Court,  May  ig,  iSpO.) 

Stresta — Driving  upon  Railroad  without  Looking'— Neglige  nee  par  le. — 
Plaintiff,  while  driving  along  a  public  street  alone  which  the  defendant's 
track  was  laid,  came  to  a  point  where  it  was  blocfeed  by  wagons  for  about 
.50  feet  on  both  sides.  For  the  purpose  of  passing  the  obstruction  he 
turned  his  team  so  that  one  wheel  of  his  wagon  went  upon  the  defendant's 
track.  Before  he  had  left  the  track,  the  hind  wheel  of  his  wagon  H'as 
struck  by  one  of  defendants  engines,  which  was  travelling  at  the  rate  of  ij. 
miles  an  hour,  although  a  city  ordinance  limited  the  speed  to  6  miles. 
Plaintiff  did  not  look  for  any  approaching  train  before  going  upon  the 
track.  HM,  that  as  the  plamtiff  had  a  riglit  to  use  the  street forpurposes 
of  travel,  it  could  not  be  affinned  that  it  was  negligence^/-  se  to  go  upon 
defendant's  track  without  looking,  and  that  an  instruction  to  that  efiect 


Same— Contributory  NegligflDCe—Failureto  Avoid  Injury. — Where  an  in- 
jury is  the  result  of  the  joint  concurring  negligence  of  both  plaintiff  and 
defendant,  the  plaintiff  can  only  recover  if  the  defendant  before  the  injury 
discovered,  or  by  the  exercise  of  ordinary  care  might  have  discovered,  the 
perilous  situation  in  which  plaintiff  was  placed  and  neglected  to  use  the 
means  at  his  command  to  prevent  the  injury. 

Appeal  from  St.  Louis  Circuit  Court. 

T.  J.  Portis  and  Henry  G.  Herbel,  for  appellant. 

Wm.  C.  &f  Jos.  C.  Jones,  for  respondent. 

Brace,  J. — Action  for  damages  for  personal  injuries.  Ver- 
dict and  judgment  for  plaintiff  for  $5,000.  Defendant  appeals. 
The  petition  charged  negligence  in  defendant's  employes  in 
managing  and  operating  the  train  which  caused  the   injury. 
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specifying  failure  to  ring  the  bell,  and  running  at  a  greater 
rate  of  speed  than  six  miles  an  hour,  in  violation  of  city  ordi- 
nance.  On  the  first  act  of  alleged  negligence  no  evidence 
was  given,  the  answer  was  a  general  denial,  and  a  plea  of 
contributory  negligence. 

The  accident  happened  in  the  city  of  St.  Louis,  on  the  levee 
between  Christy  avenue  and  Morgan  streets.  The  evidence 
for  the  plaintiff  tended  to  prove  that  the  plaintiff  ^^^ 

was  a  rag  peddler ;  that  in  the  course  of  His  busi- 
ness he  was  pursuing  his  way  in  a  one  horse  wagon  along 
the  levee,  in  the  city  of  St.  Louis,  which  lies  in  a  general  di- 
rection north  and  south,  and  on  which  the  defendant's  track 
was  laid,  and  on  which  it  was  operating  its  train.  He  was 
going  north  on  the  levee,  near  the  corner  of  Christy  avenue 
and  the  levee.  He  found  the  space  on  each  side  of  the  track 
for  a  distance  of  about  50  feet  occupied  by  standing  wagons, 
leaving  an  open  way  between  them  occupied  by  defendant's 
track  as  the  only  way  for  him  to  pursue  his  journey  unob- 
structed. He  entered  this  gangway  between  the  wagons; 
drove  along  it,  the  east  wheels  of  his  wagon  on  the  inside  of 
the  west  rail  of  the  track,  and  his  west  wheels  on  the  outside, 
a  distance  of  about  40  or  50  feet,  when  the  hind  wheel  of  his 
wagon  was  struck  by  the  defendant's  engine  drawing  a  train 
of  freight  cars,  going  north  on  its  tracks.  The  plaintiff  was 
thrown  out  of  his  wagon,  onto  the  west  rail  of  the  track,  in 
front  of  or  under  the  engine,  which  passed  over  him,  crush- 
ing his  left  arm  and  elbow  so  that  his  arm  had  to  be  ampu- 
tated, bruising  one  of  his  legs,  inflicting  a  cut  over  one  of  his 
eyes,  and  several  contusions  on  his  back.  That  at  the  time 
of  the  collision  the  train  was  going  at  the  rate  of  about  15 
miles  an  hour.  That  it  did  not  stop,  but  passed  on  at  the 
same  rate  of  speed.  That  a  train  of  15  loaded  cars  going 
north  on  this  grade,  at  15  miles  an  hour,  could  not  be  stopped 
within  less  than  900  feet,  and  going  at  the  rate  of  6  miles 
could  not  be  stopped  within  60  feet,  and  that  a  train  of  8 
loaded  cars,  going  4  or  5  miles  an  hour  could  be  stopped 
within  30  feet,  and  going  at  the  rate  of  15  miles  an  hour 
within  from  400  to  450  feet.  That  at  the  time  plaintiff's  wheel 
passed  inside  the  track  he  did  not  look  back  south,  in  the 
direction  from  which  the  train  was  coming,  nor  afterwards, 
before  he  was  struck. 

The  defendant,  to  sustain  the  issues  on  its  part,  introduced 
the  evidence  of  the  employes  engaged  upon  the  train,  the 
leading  witness  of  whom,  John  A.  Cook,  testified     _  , .       . 
as  follows:  "  I  was  a  switchman  and  brakeman  on    d*r»d*nt. 
the  Missouri  Pacific  Railway  on  the  9th  day  of 
July  last     Remember  of  an  accident  occurring  on  the  after 
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noon  of  that  day,  between  4:30  and  5:30  o'clock,  on  the  levee, 
between  Morgan  street  and  Christy  avenue.  I  was  on  the 
rear  end  of  the  rear  car  of  a  train  going  north  on  the  levee  at 
that  time  and  place.  I  saw  a  one  horse  waeon,  with  three 
persons  in  it,  standing  near  the  curbstone.  As  the  train  was 
passing  it,  the  horse  began  to  back,  and  backed  the  wagon 
up  against  the  last,  or  next  to  the  last  car  of  the  train.  I  was 
on  the  top  of  the  rear  box  car  at  the  time,  about  30  feet  from 
the  wagon,  and  looking  at  it.  I  did  not  know  whether  plaint- 
iff  was  m  the  wagon  or  not.  I  did  not  know  him  at  that  time. 
When  we  came  Back,  I  went  in  to  see  how  seriously  he  was 
injured,  but  could  not  learn  anything  from  him,  as  he  couldn't 
talk,  and  would  not  tell  us  anything.  The  wagon  did  not 
tilt  up.  The  rear  wheels  backed  into  the  car,  and  the  horse 
started  up  again.  Don't  know  whether  Kellny  fell  or  jumped 
out  of  the  wagon.  Our  train  went  up  to  Biddle  street,  and 
came  back  again  in  five  or  six  minutes.  There  were  ten  or 
eleven  cars  in  the  train, — box  cars.  The  train  was  not  mov- 
ing  faster  than  five  or  six  miles  an  hour  at  that  time. 
The  rear  wheels  of  the  wagon  struck  the  car.  The  cars 
were  loaded."  Tately,  the  brakeman,  testified  that  he  was 
standing  on  the  front  of  the  engine  from  the  time  it  left 
Poplar  street,  and  did  not  notice  any  team  on  the  track  as 
'the  engine  passed  along  between  Christy  avenue  and  Mor- 

fan  street ;  that  he  was  in  a  position  to  see  one,  if  there  had 
een  one  on  the  track,  and  that  the  train  was  running  between 
four  and  six  miles  an  hour;  that  he  saw  the  plaintiff's  wagon 
on  the  west  side  as  he  passed.  The  fireman  and  engineer  also 
testified  that  they  were  at  their  posts,,  observing  the  track, 
and  they  did  not  see  plaintiff's  wagon  on  the  track,  and  that 
it  was  not  struck  by  the  engine.  On  cross-examination,  the 
engineer,  Lunderberg,  testified  that  he  "saw  no  obstruction 
between  Christy  avenue  and  Morgan  street  as  we  went  north 
on  the  levee.  Saw  none  from  the  bridge  to  Biddle  street. 
The  way  was  perfectly  clear,  and  if  Kellny  had  been  on  the 
track  I  would  have  seen  him,"  The  evidence  of  Donderville, 
the  fireman,  was  to  the  same  general  purport  as  the  others. 
In  addition,  he  testified  that  tne  train  was  loaded  with  ice  and 
beer,  and  upon  this  grade  could  be  stopped  to  prevent  an 
accident,  wnen  going  at  the  rate  of  four  or  five  miles  an 
hour,  within  60  feet,  and  going  at  the  rate  of  15  miles  an 
hour,  "  within  5  car  lengths  or  less,— say  80  feet."  It  seems 
to  be  undisputed  that  the  distance  from  the  bridge  to  the 
place  of  the  accident  was  about  450  feet ;  that  there  was 
nothing  to  prevent  the  defendant's  employes  from  seeing  the 
plaintiff's  wagon  on  the  track  (if  it  was  on  the  track)  during 
the  whole  time  the  train  was  passing  from  the  bridge  to  the 
place  where  the  collision  took  place. 
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Upon  this  state  of  facts  the  court,  upon  its  own  motion, 
gave  the  following  instruction  on  the  main  question:  "(i) 
Under  the  pleadings  and  evidence  in  this  case,  the 
court  instructs  you  that,  at  and  just  before  the  al- 
leged injury,  the  plaintiff  was  not  exercising  ordinary-  or 
proper  care  to  avoid  injury  or  daneer;  and  tnerefore  your 
verdict  should  be  for  defendant,  unless  you  further  find  the 
facts  to  be  as  mentioned  in  instruction  2.  (2)  If  you  find 
from  the  evidence  that  in  the  early  part  of  July,  1886,  the 
plaintiff's  wagon  was  struck  by  an  engine  of  a  train  operated 
at  the  time  by  defendant  on  the  levee  between  Christy 
avenue  and  Morgan  street;  that  in  consequence  thereof, 
plaintiff  was  run  over  by  said  engine  and  injured  ;  that  said 
wagon  was  so  struck  by  reason  of  the  fact  that  said  train  was 
then  running  at  a  rate  of  speed  greater  than  six  miles  an 
hour,  and  that  if  said  train  had  not  been  running  at  a  rate 
greater  than  six  miles  an  hour  the  train  could  have  been 
stopped  in  time  tohaveaverted  the  said  collision  withplaint- 
iff's  wagon,  after  defendant's  employes  in  charge  of  said  train 
had  discovered  (or  by  the  exercise  of  ordinary  care  could 
have  discovered)  that  plaintiff  or  his  wagon  was  in  danger 
of  being  so  struck  ;  and  if  you  so  find  the  facts  to  be,  your 
verdict  should  be  for  the  plaintiff," 

The  second  was  the  only  instruction  given  presenting  a 
theory  upon  which  the  jury  were  authorized  to  find  for  the 

flaintiff,  and  it  seems  to  us  that  it  cuts  the  throat  of  the  first. 
n  the  first  the  jury  are  told,  as  matter  of  law,  that  the  plaint- 
iff was  guilty  of  an  act  of  negUgence  that  contributed  to  his 
injury ;  therefore  he  cannot  recover.  Nevertheless,  they 
were  told  in  the  second  that,  if  they  find  that  the  defendant 
committed  an  act  of  negligence  which  also  contributed  to  his 
injury,  but  which  would  not  have  done  so  if  it  had  not  been 
committed,  then  they  will  find  for  the  plaintiff.  The  whole 
theory  of  plaintiff's  case  was  that  he  was  injured  by  the  neg- 
ligence of  defendant  in  running  its  train  at  a  greater  rate  of 
speed  than  six  miles  an  hour;  that  this  act  was  the  sole  di- 
rect causeof  his  injury.  Now,  while  to  find  the  fact  that,  if 
the  defendant  had  not  been  running  its  train  at  a  greater  rate 
of  speed  than  six  miles  an  hour,  the  injury  would  not  have 
occurred,  is  to  find  a  fact  tending  to  prove  that  the  running 
of  the  train  at  a  greater  rate  of  speed  than  six  miles  an  hour 
was  a  cause  of  plaintiff's  injury,  how  can  it  make  such  exces- 
sive running  any  more  than  a  contributory  cause,  when  plaint- 
iff's act  was  also  there  and  then  present  at  the  same  time,  con- 
tributing to  the  injury  ?  The  instruction  presents  this  strange 
anomaly  that,  if  the  jury  find  that  the  wagon  was  struck  by 
reason  of  the  fact  that  said  train  was  then  running  at  a  rate  of 
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Speed  greater  than  six  miles  an  hour,  and  by  reason  of  the  fact 
that  the  plaintiff  was  negligently  on  the  track,  the  plaintiff 
cannot  recover,  on  the  ground  that  defendant's  negligence 
was  the  sole  cause  of  the  injury,  because  of  plaintm's  con- 
tributory negligence,  but,  if  they  find  that  if  the  train  had 
not  been  running  at  a  greater  rate  of  speed  than  six  miles  an 
hour  the  plaintiff  would  not  have  been  struck,  then  the  plaint- 
iff can  recover,  although  the  injury  was  the  joint  product  of 
plaintiff's  act  of  negligence  and  this  very  negligent  act  of  de- 
fendant. How  can  the  fact  that  the  injury  would  not  have 
resulted  if  the  defendant  had  not  committed  the  act  of  neg- 
ligence change  the  character  of  the  injury  which  actually  did 
occur  as  the  joint  product  of  plaintiff  s  and  defendant's  con- 
tributive  acts  of  negligence,  as  assumed  in  the  instructions? 
We  know  of  but  one  exception  to  the  rule  that,  where  an 
injury  is  the  product  of  the  joint  concurring  acts  of  negli- 
gence of  both  plaintiff  and  defendant,  the  plaintiff 
FaiimM  cannot  recover,  and  that  is  an  exception  made,  on 
toMiuaat  grounds  of  public  policy  and  in  the  interest  of  hu- 
ptnoa.  manity,  to  prevent  and  restrain,  as  far  as  may  be, 

a  willful,  reckless,  or  wanton  disregard  of  human 
life  or  limb  or  property,  under  any  circumstances,  and  that 
is  when  the  injury  was  produced  by  the  concurrent  negUgent 
acts  of  both  plaintiff  and  defendant;  yet  if  the  defendant,  be- 
fore the  injury,  discovered,  or  by  the  exercise  of  ordinary 
care  might  have  discovered,  the  perilous  situation  in  which 
the  plaintiff  was  placed,  by  the  concurring  negligence  of  both 
parties,  and  neglected  to  use  the  means  at  his  command  to 
prevent  the  injury,  then  his  plea  of  plaintiff's  contributory 
negligence  shall  not  avail  him.  This  exception  proceeds,  not 
upon  the  theory  that  the  defendant  has  been  guilty  of  another 
and  independent  act  of  negligence  which  is  the  sole  cause  of 
the  injury,  and  which  must  be  charged  as  a  separate  and  in- 
dependent cause  of  action,  but  upon  the  ground  that  the  neg- 
ligence he  was  then  in  the  very  act  of  perpetrating  was  char- 
acterized by  such  recklessness,  willfulness,  or  wantonness  as 
that  he  shall  not  be  heard  to  say  that  the  plaintiff  was  also 
guilty  of  contributory  negligence.  In  this  case  it  is  con- 
tended by  counsel  for  the  defendant  that,  conceding  plaintiff's 
theory  of  the  facts  to  be  true,  the  evidence  tends  to  show 
that  defendant's  employes,  if  they  had  been  in  the  exercise 
of  ordinary  care,  could  have  discovered  the  plaintiff's  wagon 
on  the  track  in  time  to  have  prevented  the  accident,  and  that 
it  could  have  been  prevented  if  they  with  promptness,  after 
such  discovery,  had  used  the  means  at  their  command  to  stop 
the  train.  Therefore  the  sole  cause  of  the  injury  was  the 
negligence  of  the  defendant  in  failing  to  discover  the  peril- 
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ous  situation  pf  the  plaintiff,  and  thereafter  failing  to  use  the 
means  at  their  command  to  prevent  the  injury,  and,  as  the 

{>laintiS's  petition  did  not  contain  a  count  charging  this  neg- 
igence  as  a  separate  and  independent  cause  of  action,  the 
plaintiff  cannot  recover.  This  view  seems,  on  the  trial,  to 
nave  been  acquiesced  in  by  counsel  for  the  plaintiS,  and 
adopted  by  the  court,  and  perhaps  led  to  the  anomalous  in- 
structions in  the  case,  and  was,  we  think,  a  misapprehension 
of  the  principle  upon  which  a  recovery  is  permitted  for  an 
injury  resulting  from  concurrent  acts  of  negligence  of  plaint- 
iff and  defendant,  but  which  might  have  been  avoided  if,  after 
the  consequences  of  such  negligence  became  apparent  to  the 
defendant,  or  ought  to  have  been  known  to  him,  he  failed  to 
use  the  means  at  nis  command  to  prevent  it.  What  has  been 
said  is  upon  the  theory  that  the  first  instruction  ought  to 
have  been  given. 

But,  on  the  facts  in  the  case,  could  the  court,  as  matter  of 
law,  declare  that  the  plaintiS  was  guilty  of  such  contributory 
negligence  as  to  prevent  his  recovery  ?  The  plairit- 
i£E  was  no  trespasser.  He  was  where  he  had  a  right  c»"rtii«t(ii7 
to  be — as  much  right  as  the  defendant.  He  was  pur-  JJJ^ff"  "' 
suing  his  way  along  one  of  the  most  crowded  pub- 
lic streets  of  the  city,  along  which  the  defendant's  track  was 
laid.  He  came  to  a  point  m  the  street  where  it  was  blocked 
by  wagons  for  a  short  distance  on  both  sides.  The  only  way 
open  to  him  was  the  space  occupied  by  the  defendant's  track, 
and  a  narrow  margin  between  the  wagons  and  the  track.  In 
order  to  get  over  this  space  to  the  open  street  beyond,  a  dis- 
tance, say,  of  about  50  feet,  he  turns  his  team  a  httle  to  the 
right,  which  causes  the  right  wheels  to  pass  within  one  rail 
oithe  track  a  short  distance,  and,  in  less  time  probably  than 
a  minute,  he  reaches  the  open  street  again,  turns  to  the  left, 
his  fore  wheel  passes  out  over  the  rail,  the  hind  wheel  is 
•caught  by  the  engine  before  it  gets  entirely  clear  of  the  pass- 
way  of  the  train,  is  "  tilted  up,"  and  he  is  thrown  under  the  . 
wheels,  the  train  running  at  the  time  at  the  rate  of  15  miles  an 
hour.  This  was  the  case  that  the  plaintiff's  evidence  tended 
to  make.  If  it  be  true  that  the  tram  was  going  at  the  rate  of 
15  miles  an  hour,  confessedly  he  would  have  gotten  clear  of 
the  track  without  injury  if  the  train  had  only  been  going  6 
miles  an  hour. 

Now,  what  act  of  negligence  had  he  been  guilty  of  that 
warranted  the  court  in  declaring,  as  matter  of  law,  that  he 
could  not  recover?  That  just  before  and  while  making  his 
brief  passage  he  did  not  look  behind  him  for  an  approaching 
train.  When  can  one  be  said  to  be  guilty  of  negugence  that 
will  per  se  prevent  a  recovery  because  he  does  not  look  behind 
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him  for  a  train  approaching  him  from  the  rear,  before  turning- 
upon  a  railroad  track  along^  a  public  street  on  which  he  has 
a  perfect  right  to  travel,  and  whose  duty  it  is  simply  to  make 
way  for  such  train?  We  should  say  when  by  so  looking  he 
would  have  discovered  that  the  train  was  approaching  him  at 
such  a  distance  that  probably  he  could  not,  it  he  got  upon  the 
track,  move  out  ot  its  way  in  time  for  it  to  pass  nim  without 
striking  him.  He  would  be  guilty  of  negligence  if,  upon  look- 
ing, he  had  discovered  that  the  train  was  so  near  that,  at  the 
rate  of  speed  he  might  expect  it  was  travelling,  it  would  be 
hazardous  for  him  to  turn  upon  the  track ;  and  he  isnegligent 
in  not  looking  only  because  by  looking  he  would  have  dis- 
covered that,  taking  into  consideration  the  speed  he  was  travel- 
ing at,  the  distance  be  had  to  go  on  the  track,  the  distance  he 
was  from  the  train,  the  rate  of  speed  he  had  a  right  to  believe 
the  train  was  travelling,  it  would  appear,  to  a  reasonably  pru- 
dent man,  to  be  dangerous  for  him  to  drive  on  the  track. 
These  are  all  questions  of  fact  to  be  passed  upon  by  the  jury, 
in  the  light  of  the  established  law  "  tnat  the  violation  of  mu- 
nicipal ordinances  which  regulate  the  speed  of  trains  is  negli- 
gence per  se"  and  that  every  person  on  a  public  street  in  a 
municipality  has  the  right  to  presume  that  the  railroad  will 
obey  such  ordinances.  Schlereth  v.  Missouri  Pac.  R.  Co.,  96 
Mo.  509;  Eswin?/.  St.  Louis,  I.  M.  &  S.  R.  Co.,  96  Mo.  290, 
35  Am.  &  Eng,  R,  Gas.  390,  It  must  be  remembered  that  the 
plaintiff  was  no  trespasser.  He  was  not  crossing  a  railroad 
track  at  a  point  where  the  train  might  be  run  at  an  unlimited 
rate  of  speed.  He  had  but  about  50  feet  to  go.  He  had  a 
right  to  rely  upon  the  fact  that  no  train  would  be  run  on  that 
track  at  a  greater  rate  of  speed  than  six  miles  an  hour;  that 
it  was  as  much  the  duty  of^the  railroad  employes  to  lookout 
for  him  on  the  track  as  it  was  for  him  to  look  out  for  a  train. 
Eswin  V.  Railway  Co.,  supra.  The  evidence  in  this  record 
does  not  show  at  what  gait  he  was  travelling,  nor  how  far  the 
train  was  behind  him,  when  he-turned  his  wheel  inside  the 
rail.  He  may  have  acted  imprudently  in  attempting  to  make 
the  passage  in  the  manner  and  at  the  time  he  did,  but  we  think 
the  question  whether  he  did  or  not  should  have  been  passed 
upon  by  the  jury,  in  the  light  of  all  the  facts  and  circum- 
stances in  the  case.  There  are  risks  which  the  most  prudent 
man  may  take,  and  the  plaintiff  is  not  to  be  barred  of  recovery 
if  he  adopted  a  course  tnat  the  most  prudent  man  would  have 
taken  under  the  circumstances.  Kelly  v.  Hannibal  &  St,  J. 
R.  Co.,  70  Mo.  604  ;  Smithi/.  UnionR.  Co.,  61  Mo.  588;  Meyer 
V.  Pacific  R.  Co.,  40  Mo.  151.  Paraphrasing  the  language  of 
this  court  in  the  last  case,  it  may  be  said  that  the  proposi- 
tion is  monstrous  that,  because  a  man  does  not  "  look, '  al- 
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though  that  is  not  the  proximate  cause  of  the  injury,  he  is 

E laced  beyond  the  pale  of  legal  protection.  He  can  be  placed 
eyond  the  pale  of  such  protection  not  simply  because  lie  did 
not  look,  but  because  if  ne  had  looked  he  would  have  dis- 
covered such  a  condition  of  affairs  as  that  it  would  have  been 
imprudent  for  him  to  pursue  the  course  which  he  did  pursue, 
and  in  which  he  met  with  the  injury.  If  by  looking  he  would 
not  have  discovered  such  a  state  of  affairs,  his  failure  to  look 
cannot  be  the  proximate  cause  of  his  injur)'-  This  was  evi. 
dently  a  difficult  case  to  try.  The  plaintiff^ and  his  witnesses 
were  Poles,  some  of  whom  could  not  speak  the  English  Ian, 
guage,  and  the  others  but  imperfectly.  From  the  record  here. 
It  is  difficult  to  clearly  understand  the  actual  situation  at  the 
time  the  accident  happened,  but  we  do  not  think  it  was  tried 
on  the  correct  theory ;  and,  if  we  have  been  able  to  properly 
appreciate  the  force  of  the  evidence  as  it  appears  in  this  record, 
an  instruction  ought  to  have  been  given  submitting  to  the  jury 
the  question  of  plaintiff's  alleged  contributory  negligence,  and 
one  submitting  the  question  whether  the  defendant's  employes 
could,  by  the  exercise  of  reasonable  care,  have  discovered  his 
situation,  and  thereafter  have  stopped  the  train  in  time  to  have 
prevented  the  accident.  The  instructions  upon  the  defend- 
ant's theory  of  the  case,  as  well  as  the  other  instructions,  are 
unobjectionable.  For  error  in  the  instructions  quoted  the 
judgment  will  be  reversed,  and  the  cause  remanded  for  new 
trial,  with  the  concurrence  of  Ray,  C.  J.,  and  Black,  J. ;  Sher- 
wood, J.,  concurring  in  the  result ;  Barclay,  J.,  not  sitting. 

8tr*«ti — DtgrooolCara  Required  inMaRacemantof  Locomotivei — Initnie- 
tioiis, — In  an  action  for  dam^es  for  injuries  to  plaintilT  and  his  horse  and 
wagon  by  collision  with  a  locomotive  engine  upon  a  street  through  which 
the  defendant's  rail  road  ran,  an  instruction  that  the  defendant "  haa  the  right 
to  run  its  engine  and  car  on  its  track  in  the  street,  and  in  the  operation 
thereof  was  required  to  use  such  care  and  prudence  as  the  most  skillful  and 
careful,  and  prudent  engineers  would  use  under  Similar  circumstances,"  and 
that  if  it  failed  to  use  such  care  and  prudence  it  would  be  guilty  of  negli- 
gence, is  calculated  to  impress  the  jury  with  the  belief  that  a  greater  de- 
gree of  diligence  was  required  of  the  defendant's  servants  than  the  law  ex- 
acts, the  test  of  the  defendant's  liability  being  a  want  of  that  care  and  dili- 
gence which  ordinarily  prudent  men  would  use  to  prevent  injury  under  the 
circumstances  of  the  particular  case.  Gulf,  C.  &  S.  F.  R.  Co,  -v.  Hodges, 
Tex.  Sup,  Ct,.  Feb.  14,  1890. 

An  instruction  that  a  railroad  company  having  the  permission  of  the  city 
to  construct  and  operate  its  railroad  on  a  strefit  had  the  legal  right  to  run 
its  engines  and  trams  thereon,  and  that  an  engineer  is  not  required  to  Stop 
his  engine  merely  because  he  sees  a  party  driving  along  the  street  parallel 
with  the  track,  and  that  if  the  trainbands  were  keeping  a  proper  look-out 
and  plaintiU's  horse  appeared  to  be' gentle,  and  there  was  nothing  to  indicate 
that  it  would  be  frightened  and  collide  with  the  engine  or  train,  and  that  if 
the  engineer  managed  the  train  with  the  care  and  prudence  which  a  reason- 
ably prudent  man  would  have  exercised  under  the  circumstances,  the  jury 
43  A.  4  E.  R.  Cas.— 13 
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will  find  for  the  defeadant.  suggests  the  proper  degree  of  care  required  of 
■n  engineer  under  such  circumstances.  CuU,  C.  &.  S.  F.  R.  Co.  v.  Hodges, 
Tex.  Sup.  Cl.,  Feb,  14,  1890. 

Santa — Nsgligent  Emiuion  of  Btaam  and  'SmokVi— Where  a  petition 
charges  that  the  plaintiff  was  "by  the  negligence  and  carelessness  ot  the  de- 
fendant, its  agents  and  employes,  run  into  by  an  engine  and  carowned  and 
controlled  by  the  defendant,  and  operated  and  managed  by  its  agents  as 
follows  : — that  while  plaintiff  was  driving  along  said  street  *  *  ■  <^. 
(endant's  cars  and  engine  came  around  a  curve  in  said  street  •  *  •  and 
although  they  (defendant's  servants)  saw  the  great  danger  to  which  plaint- 
iff was  exposed,  if  they  should  pass  him  in  such  a  narrow  way  they  refused 
to  slow  up  or  stop  said  engine,  but  went  right  on  puffing  and  blowing  its 

roke  and  steam  and  so  frightened  plaintin's  horse,  causing  it  to  go  upon 
:  track  and  come  into  collision  witn  the  engine,"  the  allegation  of  negli- 
gence is  sufficient  to  include  the  n^ligent  emission  of  steam  and  smolce. 
and  an  instruction  that  the  plain tiffcould  not  recover  if  the  accident  was 
caused  by  the  nu;ligent  emission  of  steam  and  srooke  Is  properly  refused. 
Gulf.  C.  a  S.  F.  R.  Co..  V.  Hodges,  Te«.  Sup.  Ct.,  Feb.  14,  1890. 


Cumberland  Telephone  &  Telegraph  Co. 


United  Electric  R.  Co.  ft  al. 

{United  States  Circuit  Court,  M.  D.  Tennessee,  May  ig.  iSgo.) 

Talaphone  Companlet— Eiaetrie  Rallwayt— Dirturbanca  of  Elactrlc  Currant 
— Injunction! — In  the  present  state  of  electrical  science,  a  telephone  com- 
pany cannot  maintain  a  bill  for  an  injunction  against  the  operation  of  an 
electric  railway  to  prevent  damages  incidentally  sustained  by  the  escape  of 
electricity  from  its  rails. 

In  Equity.    On  motion  for  an  injunction. 

This  was  a  bill  in  equity  to  enjoin  the  use  of  electricity  by 
the  street  railways  of  Nashville  under  any  system  which 
makes  use  of  the  earth  for  its  return  circuit.  The  complain- 
ant is  a  Kentucky  corporation  "  empowered  "  by  its  charter 
"to  construct  and  operate  lines  of  telephone."  It  entered 
the  state  of  Tennessee,  claiming  a  right  under  section  1535  of 
the  state  Code,  which  provides  that  "  any  person  or  com- 
pany may  construct  a  telegraph  line  along  the  public  high- 
ways and  streets  of  this  stale,  or  across  the  rivers,  or  over  any 
lands  belonging  to  the  state,  free  of  charge,  and  over  the  lands 
of  private  individuals  as  hereinafter  provided,  and  may  erect 
the  necessary  fixtures  therefor."  The  city  of  Nashville  gave 
its  consent  to  the  use  of  its  streets  by  an  ordinance  passed  in 
1879,  and  in  that  year  complainant  established  a  telephone 
plant,  which  it  has  continued  to  enlarge  and  improve  to  the 
present  time.  In  188;  an  act  was  passed  by  the  legislature 
of  Tennessee  authorizing  both  foreign  and  domestic  corpora- 
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tions  to  "  construct,  operate,  and  maintain  such  telegraph, 
telephone,  or  other  lines  necessary  for  the  speedy  transmis- 
sion of  intelligence,  along  and  over  the  public  highwajs  and 
streets  of  the  cities  an(t  towns  of  this  state  :  *  *  *  pro- 
vided,  that  the  ordinary  use  of  such  public  highways  and 
streets  *  *  *  be  not  thereby  obstructed,"  etc.  In  1888 
the  city  passed  another  ordinance,  confirming  complainant's 
rights  to  the  streets  and  alleys,  as  then  establisned,  and  grant- 
ing the  further  right  to  extend  its  plant  as  public  needs  might 
require.  Under  these  provisions,  complainant  built  and  op- 
erated its  lines  of  telephone  through  the  streets  of  Nashvilje, 
now  having  in  use  about  1400  telephones,  and  1,300  miles  of 
wire. 

Defendants  are  five  street  railways,  all  now  operated  by  elec- 
tricity, under  the  Sprague  and  Thompson-Houston  systems, 
and  using  a  single  trolley  or  overhead  wire.  Three  of  these 
roads  were  originally  incorporated  by  special  acts  author- 
izing them  to  operate  street  railways  by  horse-power.  By  an 
act  approved  March  21, 1887,  amending  the  general  incorpor- 
ation faws,  all  street  railways  thereafter  organized  under  the 
feneral  laws  of  the  state  were  authorized  to  propel  their  cars 
y  electricity.  Two  of  these  railways  were  organized  under 
the  general  incorporation  laws.  By  another  act,  approved 
February  28,  1889,  all  street  railway  companies  whicn  before 
that  time  had  operated  cars  by  animal  power  were  empow- 
ered to  operate  the  same  by  electricity,  provided  the  city 
gave  its  assent.  Acting  under  this  suppossed  authority,  one 
of  the  defendants,  the  McGavock  &  Mt.  Vernon  Company, 
proceeded  to  equip  a  portion  of  its  road  with  electricity. 

Thereupon,  and  on  April  17, 1889,  complainant  filed  its  bill 
in  the  chancery  court  to  enjoin  it.  Before  the  cause  was 
heard,  the  parties  entered  into  an  agreement  by  which  the 
telephone  company  agreed  to  dismiss  its  bill,  to  elevate  all 
its  wires  which  mignt  interfere  with  the  operation  of  the  road, 
to  use  all  means  to  prevent  their  wires  from  coming  in  con- 
tact with  the  trolley  wires  of  the  road,  and  not  to  interfere 
further  with  the  operation  of  the  road ;  the  railroad  company 
agreeing,  upon  its  part,  to  ponstruct  at  its  own  expense  a  re- 
turn metallic  circuit,  for  the  use  of  the  telephone  company, 
whenever  it  is  ascertained  that  its  service  is  being  injured  by 
electricity  generated  by  the  railway  company,  and  to  use  all 
necessary  precautions  to  prevent  the  telephone  wires  from 
coming  in  contact  with  its  own  wires.  In  January,  1890,  a 
similar  agreement  was  madebetween  the  telephone  company 
and  the  City  Electric  Railway,  with  a  proviso  that  if,  upon  a 
fair  trial,  the  return  wire  should  not  protect  the  telephone 
company  from  substantial  injury,  the  parties  should  be  re- 
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mitted,  without  prejudice,  to  their  legal  rights  and  remedies 
as  they  existed  before  the  agreement  was  made.  The  bill 
charged  that  the  metallic  current  had  not  given  the  relief 
anticipated,  and  that  complainant  was  not  estopped  by  its 
agreement.  The  gravamen  of  the  bill  was  that  tne  electrici- 
ty, which  is  supposed  to  return  to  the  dynamos  by  means  of 
the  iron  rails,  scatters  through  the  earth,  and  is  thereby  con- 
ducted to  the  wires  of  the  telephone  company  through  vari- 
ous agencies,  known  as  "  conduction  "  or  leakage,  and  this 
current,  being  stronger,  overcomes  the  weaker  current  of  the 
telephone,  producing  loud,  buzzing  noises,  and  wholly  pre- 
venting, or  greatly  interfering  with,  telephonic  communica- 
tion. Besides,  the  electricity  thus  conducted  acts  upon  the 
bells  of  subscribers  when  there  is  no  call  from  the  central  of- 
fice, causing  them  to  ring,  and  also  causing  a  great  number 
of  the  annunciators  at  tne  exchange  to  fall  at  one  time,  so 
that  the  operators  cannot  teli  who,  if  any  one,  has  called. 
That,  if  the  currents  used  by  the  cars  were  constant  and  uni- 
form, it  would  not  interfere  with  the  telephones.  It  further 
averred  that  the  service  was  interfered  with  by  induction, 
where  a  varying  current  of  electricity,  conveyed  on  a  con- 
ducting wire,  will  produce  in  a  parallel  wire  other  currents 
of  electricity.  The  varying  current  upon  the  trolley  line  in- 
duces a  like  current  in  the  parallel  telephone  wires  on  the 
same  street,  and  also,  as  in  the  case  of  conduction,  produces 
the  noises  and  sounds,  and  rings  the  bells  of  subscribers,  and 
throws  down  the  annunciators.  The  bill  also  charged  that 
the  single  trolley  was  dangerous  to  life  and  property.  If,  by 
winds  and  storms,  a  telephone  wire  should  break,  and  fall 
across  the  trolley,  it  might  be  fatal  to  man  or  beast  to  touch 
it,  and  dangerous  to  the  lives  of  those  in  the  telephone  ex- 
changes, sometimes  causing  fire  in  the  houses  of  subscribers. 
The  bill  concluded  that  all  these  troubles  and  dangers  would 
be  avoided  if  defendants  would  use  an  entire  metallic  circuit, 
or  double  trolley,  properly  constructed,  and  that  the  same 
result  would  follow  it  complainant  would  use  a  complete 
metallic  circuit  for  everyone  of  its  subscribers  ;  but  the  latter 
would  nearly  double  tne  cost  of  the  plant,  and  grave  diffi- 
culties would  be  encountered  at  the  central  office,  which  it 
was  not  certain  could  be  successfully  overcome.  On  the  con- 
trary, the  single  trolley  could  be  converted  into  a  double 
trolley  at  a  comparatively  small  expense.  That,  in  conse- 
quence of  these  interferences,  subscribers  make  constant  com- 
filaints,  many  threaten  to,  and  some  actually  do,  refuse  to  pay 
or  their  telephones. 

The  answer  did  not  make  an  essentially  different  case,  but 
averred  that  in  February,  1889,  all  the  defendants  were  sold 
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to  the  United  Electric  Railway  ;  that  each  company  had  sold 
its  mules,  and  changed  its  stabling  to  an  electric  car  plant; 
that  the  entire  system  furnishes  transportation  to  15,000  per- 
sons per  day.  It  denied  that  the  metallic  return  wire  has 
failed  to  protect  the  telephone,  and  averred  that  little  or  no 
trouble  was  experienced  on  the  route  so  protected.  It  fur- 
ther alleged  that,  of  the  four  methods  of  equipping  electric 
railways,  viz.,  storage  batteries,  the  conduit  system,  double 
trolley  overhead,  and  single  trolley  overhead,  all  have  sub- 
stantially proved  to  be  failures,  except  the  last.  It  denied 
that  the  complainant  was  entitled  to  a  monopoly  of  the  earth 
for  its  return  circuit,  and  insisted  that  it  should  make  use 
either  of  a  complete  metallic  circuit,  or  of  a  device  known  as 
the  "  McCIuer  Device  "  for  its  return  circuit. 

Vertrees  &■  Thos.  H.  Malone,  for  complainant. 

East  6-  Fogg,  7.  C.  Bradford,  John  S.  Wise  and  fohn  Rukm, 
for  defendants. 

Brown,  J. — We  do  not  care,  in  this  case,  to  discuss  the 
constitutionality  of  the  act  of  1885",  or  the  present  obligation 
or  effect  of  the  contract  entered  into  between  the 
complainant  and  two  of  the  defendant  railway  com-  ^^l^ 
panics,  under  which  the  latter  agreed  to  furnish  ,t«. 
proper  return  wires  to  the  telephone  company  in 
order  to  obviate  the  difficulties  experienced  by  the  escape  of 
electricity  from  their  rails.  We  prefer  to  assume  that  both 
these  parties  are  lawfully  exercising  their  franchises,  and  to 
consider  their  respective  rights  and  obligations  unembar- 
rassed by  any  previous  contracts  or  understandings.  We  see 
no  reason  to  doubt  the  position  assumed  by  the  complainant, 
that  a  telephone  company  is  a  telegraph  company,  and  that, 
under  its  right  to  construct  and  operate  telegraphs,  it  was 
empowered  to  establish  a  telephone  service.  Attorney  Gen- 
eral V.  Edison  Telephone  Co.,  6  Q.  B.  Div.  244;  Wisconsin 
Telephone  Co.  v.  City  of  Oshkosh,  62  Wis.  32,  8  Am.  &  Eng. 
Corp.  Cas.  538. 

Complainant,  in  operating  its  instruments,  connects  each 
telephone  with  the  ground  by  what  is  termed  a  "  ground 
wire,"  through  which  the  return  current  of  elec- 
tricity is  earned  to  the  earth,  and  perhaps  through     J^JJJ^" 
the  earth,  acting  as  a  conductor,  back  to  the  tele-     cimit. 
phone  exchange.     Such  return,   in  some  form  or 
other,  is  necessary  to  the  production  of  a  current  of  electric- 
ity in  every  case.     Defendants,  upon  the  other  hand,  use  a 
single  overhead  wire  or  trolley,  suspended  over  the  middle 
of  the  track,  along  which  the  electric  current  passes,  de- 
scending by  the  trolley  rod  or  mast  through  the  cars  to  the 
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motors  underneath,  and  thence  to  the  rails,  which  are  con- 
nected together  at  their  ends,  and  which  operate  to  convey 
the  return  current  back  to  the  dynamos  at  tne  power  house. 
The  evidence,  however,  establishes  the  fact  that  the  current 
does  not  all  return  by  the  rails.  Much  of  it  escapes,  becomes 
scattered  through  the  earth,  ascends  through  the  ground 
wires  to  the  telephones,  and  seriously  impairs  their  opera- 
tion, by  causing  a  humming  orljuzzing  noise,  which  drowns 
the  voice  of  the  speaker,  and  often  causes  the  annunciators 
in  the  exchange  to  fall,  and  the  bells  to  give  false  calls,  so  that 
it  is  impossible  for  the  operators  to  tellwhich,  if  any,  of  its 
subscribers  have  called,  and,  in  short,  throws  the  whole  sys- 
tem into  confusion. 

That  these  evils  exist,  to  the  serious  detriment  of  the  tele- 
phone service,  is  not  denied  ;  but  it  also  appears  from  the  ev- 
idence  upon  both  sides  that  they  are  not  absolutely  insur- 
mountable. Indeed,  there  are  but  few  serious  questions  of 
fact  in  this  case,  and  these  turn  upon  the  relative  practicabil- 
ity and  expense  of  the  several  methods  of  overcoming  this 
difficulty.  In  solving  these  questions,  we  are  compelled  to 
bear  in  mind  the  factthat  the  science  of  electricity  is  still  in  its 
experimental  stage  ;  that  a  device  which  to-day  may  be  the 
best,  cheapest,  and  most  practicable,  may,  in  another  year,  be 
superseded  by  something  incomparably  better  fitted  for  the 
purpose.  It  is  quite  possible,  too,  that  the  legal  obligations 
of  the  parties  may  change  with  the  progress  ofinvention,  and 
the  duty  of  surmounting  the  difficulty  be  thrown  upon  one 
party  or  the  other,  as  a  cneaper  or  more  effectual  remedy  is 
discovered.  For  example,  if  it  were  shown  that  by  the  use 
of  a  certain  device  the  defendants  could  control  their  return 
current  in  such  a  way  as  not  to  interfere  with  the  use  of  com- 
plainant's instruments,  the  law  might  treat  their  failure  to 
adopt  such  measures  as  negligence  in  the  use  of  their  fran- 
chise, and  enjoin  them,  or  hold  them  liable  for  all  damages 
sustained  by  the  complainant.  If,  upon  the  other  hand,  the  dif- 
ficulty can  be  better  controlled  by  a  device  applicable  to  tel- 
ephones, it  might  be  incumbent  upon  the  complainant  to  adopt 
it,  leaving  the  courts  to  settle  the  further  question,  whether 
the  expense  of  so  doing  is  recoverable  of  the  defendants. 
We  are  thus  compelled  to  consider  this  case  with  reference 
to  the  present  state  of  the  art,  and  with  the  possibility,  that 
in  another  year  circumstances  may  so  change  as  to  reverse 
completely  the  legalobligationsof  the  parties.  Indeed,  since 
the  litigation  between  the  telephone  companies  and  the  electric 
railway  companies  originally  began,  considerable  progress 
has  been  made  towards  a  solution  of' the  problem.  Let  us 
consider  the  respective  methods  now  suggested:  .     \ 
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1.  The  double  trolley.    There  seems  to  be  no  doubt  that  if 
defendants  adopt  a  second  trolley  wire,  the  return   current 
might  be  carried   back  to  the  dynamos  without 
coming  in  contact  with  the  earth  at  all.  and  the  dif-     J,'",^"" 
ficulty  be  completely  overcome.     Upon  the  other     aiaiuu*. 
hand,  we  are  satisfied  from  the  affidavits  that  this 

would  not  only  entail  a  large  expense  upon  the  defendants, 
but  that  it  disfigures  the  streets  with  a  complicated  network 
■of  wires,  and,  wherever  there  are  curves,  turnouts,  or  switches, 
renders  the  road  very  difficult  of  operation.  There  are  two 
of  these  double  trolley  roads  in  operation  in  Cincinnati ;  and 
they  are  used  to  a  limited  extent  in  other  cities.  'But  the 
fact  that  nine-tenths  of  the  electric  railways  in  this  country 
are  equipped  with  a  single  trolley,  and  that,  in  most  of  the 
cities  where  the  double  trolley  was  formerly  used,  including 
Montgomery,  Pittsburg,  Denver,  Albany,  and  Appleton,  they 
have  been  abandoned,  are  strong  arguments  against  their 
practicability.  Indeed,  it  is  only  where  the  roads  make  use 
of  a  double  track  that  the  double  trolley  can  be  made  a  suc- 
cess. Add  to  this  that,  in  the  numerous  cases  between  the 
telephone  companies  and  the  electric  railways  which  have 
arisen  in  other  states,  the  courts  have  uniformly  held  the 
double  trolley  to  be  a  failure  as  applied  to  single  tracks,  and 
it  %vould  seem  that  the  question  could  no  longer  be  considered 
an  open  one. 

2.  There  seems  to  be  no  doubt  that  the  evil  may  also  be 
remedied  by  a  return  wire  attached  to  each  telephone,  by 
which  the  current  is  carried  directly  back  to  the  exchange, 
instead  of  being  dumped  into  the  earth.  This,  however,  is 
open  to  the  same  objection  as  the  double  trolley.  It  is  not 
only  very  expensive,  doubling  the  cost  of  the  electric  plant, 
but  would  double  the  number  of  wires  carried  through  our 
streets,  already  far  too  numerous  for  comfort,  beauty  or 
safety.  In  addition  to  this,  it  involves  a  large  outlay  and  in- 
creased complication  and  expense  for  the  central  office;  there 
being  not  only  two  line  wire  terminals  to  provide  for  every 
subscriber,  but  four  terminals  to  handle  for  every  connection, 
instead  of  two,  as  with  the  single  wire  and  earth  systems. 
Upon  the  whole,  we  deem  this  to  be  impracticable. 

3.  A  third  device,  known  as  the  "  McCluer  System,"  re- 
mains to  be  considered.  This  contemplates  the  emplDyment 
of  a  single  return  wire  upon  each  route  disturbed  by  the  rail- 
way service,  to  which  each  telephone  upon  that  route  is  con- 
nected, and  which  operates  to  complete  the  metallic  circuit. 
If  we  are  to  believe  the  affidavits  of  those  who  are  familiar 
with  this  device,  it  affords  a  perfect  remedy  for  all  disturb- 
ances produced  by  leakage  or  conduction,  though  there  are 
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also  slight  disturbances  produced  by  induction  from  parallel 
wires,  from  which  no  complete  relief  has  been  discovered  by 
any  kind  of  metallic  circuit,  unless  supplemented  by  the  use 
of  non-conducting  cables,  and  the  transposition  of  wires. 
This  evil,  however,  is  remediable  by  increasing  the  distance 
between  the  parallel  wires,  and  does  not  seem  to  be  regarded 
as  a  serious  matter.  It  is  true,  defendants  have  produced 
afl^idavits  which  tehd  to  throw  some  doubt  upon  the  utility 
of  the  McCluer  device,  but  this  doubt  seems  to  have  arisen 
more  from  the  reluctance  of  the  telephone  companies  to 
adopt  it  than  from  any  proven  insufficiency.  We  think  we 
are  justified  in  assuming;  that  the  adoption  of  this  device  by 
the  complainant  would  obviate  the  disturbance  now  pro- 
duced by  leakage. 

The  case,  then,  practically  resolves  itself  into  the  question, 
at  whose  expense  shall  this  change  be  made?  As  the  testi- 
mony  tends  to  show  that  the  introduction  of  the  McCluer 
device  into  the  telephone  service  of  Nashville  would  not 
cost  to  exceed  $10  to  each  telephone,  the  question  is  not  vital 
to  the  existence  of  either  of  these  companies.  At  the  same 
time,  as  it  is  one  that  confronts  the  telephone  and  electric 
railways,  in  every  city  of  the  country  where  both  are  used, 
it  becomes  of  great  importance.  Are  the  telephone  compan- 
ies, which  have  the  prior  right  to  use  the  street,  bound  to 
conform  their  business  to  the  demands  of  these  new  comers, 
though  by  so  doing  they  put  themselves  to  large  expense? 
Or  are  the  railway  companies  bound,  as  a  condition  of  occu- 
pying the  same  territory,  to  see  to  it  that,  in  operating  their 
roads,  no  incidental  damage  is  done  to  their  neighbors  ?  If 
the  existence  of  one  was  absolutely  incompatible  with  the 
continued  operation  of  the  other,  it  might  be  incumbent  upon 
us  to  make  a  choice  between  these  two  great  benefactions, 
both  of  which  will  rank  among  the  necessities  of  modern 
urban  life.  But,  as  we  are  bound  to  assume  that  they  can  be 
persuaded  to  live  together  in  harmony,  the  case  virtually  re- 
solves itself  into  a  question  of  liability  for  certain  damages 
sustained  by  the  complainant.  In  this  view,  it  is  open  to  se- 
rious doubt  whether  it  is  entitled  to  invoke  the  aid  of  a  court 
of  equity  at  all.  Conceding  that  the  case  made  by  the  bill 
is  one  01  equitable  jurisdiction,  still  the  granting  or  with- 
holding of  an  injunction  is  largely  a  matter  of  discretion, 
and  if,  upon  all  the  pleadings  and  the  testimony,  the  court 
can  see  that  it  involves  a  mere  question  of  dollars  and  cents, 
it  may  well  hesitate  to  stop  the  operation  of  these  roads  by 
resorting  to  the  harsh  remedy  of  an  injunction,  especially  in 
view  of  the  fact  that  defendants  are  amply  able  to  make  rep- 
aration.    We  do  not  desire,  however,  to  dispose  of  the  case 
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upon  this  ground.  It  would  be  perfectly  competent  for  us 
to  stay  the  issue  of  an  injunction,  as  has  already  been  done 
in  one  or  two  cases,  until  a  reasonable  time  had  elapsed  for 
the  ascertainment  and  payment  of  these  damages;  and,  as 
both  parties  have  addressed  their  arguments  to  the  question 
of  liability,  we  are  disposed  to  give  them  the  benefit  of  our 
views. 

We  are  referred  in  this  connection  to  a  large  number  of 
decisions  of  courts  of  the  highest  respectability  upon  the  very 
questions  involved  in  this  case.  If  these  decisions  had  been 
harmonious,  we  should  not  have  hesitated  to  defer  to  them  ; 
but,  as  these  courts  have  reached  different  results,  we  do  not 
feel  like  indicating  a  preference  for  one  or  the  other.  While 
all  are  persuasive,  none  are  controlling ;  and  we  have  deemed 
it  more  satisfactory  to  treat  this  as  an  original  question,  and 
inquire  how  far  it  may  be  answered  by  the  application  of  well 
settled  principles. 

We  are  asked  to  determine  how  far  a  person  making  a  law- 
ful and  careful  use  of  his  own  property,  or  of  a  franchise 
granted  to  him  by  the  proper  municipal  authori- 
ties, is  liable  for  damages  incidentally  caused  to  kb**"'"- 
another;  in  other  words,  whether  the  right  of  the  |")jituii«- 
lattertoan  injunction  does  not  depend  upon  some-  jirj, 
thing  more,  than  the  simple  fact  that  he  has  suffered 
injury,  though  his  right  to  an  undisturbed  use  of  his  own  may 
antedate  that  of  another.  It  is  true  that  in  one  case,  namely, 
Reinhardt  f,  Mentasti,42  Ch.  Div.  6S5,  it  is  said  that  the  prin- 
ciple governing  the  jurisdiction  of  the  court  in  cases  of  nui- 
sance does  not  depend  upon  the  question  whether  the  defend- 
ant is  using  his  own  reasonably  or  otherwise,  but  upon  the 
question,  does  he  injure  his  neighbors  ?  This  case  lays  down 
a  broader  doctrine  of  liability  than  any  to  which  our  atten- 
tion has  been  called,  but  it  is  sufficient  to  say  in  reply  to  it 
that  nothing  which  is  authorized  by  competent  authority  can 
be  treated  as  a  nuisance  per  se.  Northern  Transportation  Co. 
■V.  Chicago,  99  U.  S.  635  ;  Hinchman  v.  Paterson  Horse  R. 
Co.,  17  N.  J.  Eg.  77 ;  Easton  v.  New  York  &  L.  B.  R.  Co.,  24 
N.  J.  Eq.  58 ;  Grand  Rapids  &  I.  R.  Co.  v.  Heisel,  38  Mich. 
62;  Davis  w.  Mayor,  etc.,  of  New  York,  14  N.  Y.  506,  We 
take  it  to  be  well  settled,  so  far  as  persons  operating  under 
legislative  grants  are  concerned,  that  something  more  than 
mere  incidental  damage  to  another  must  be  proved — some- 
thing, in  fact,  in  the  nature  of  an  abuse  of  the  franchise — to 
entitle  the  party  injured  to  an  injunction.  It  is  perfectly  ob- 
vious that  there  are  a  large  number  of  instances  in  which  a 
?erson  may  suffer  damages  without  recourse  to  the  offender, 
hus,  the  smoke  that  fills  our  lungs,  and  soils  our  garments  ; 
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the  dust  thut  enters  our  dwellings  and  stores,  and  damages 
our  furniture;  the  noxious  odors  that  assail  our  nostrils; 
the  impure  water  we  are  sometimes  compelled  to  drink, — 
are  the  necessary  penalties  we  pay  for  living  in  cities ;  but  in 
ordinary  cases  tnere  is  no  legal  remedy  for  the  evil.  In  the 
somewhat  flowery  language  of  Lord  Justice  James,  in  Salvia 
V.  North  Brancepeth  Coal  Co.,  L.  R.  9  Ch.  70$:  "If  some 
picturesque  haven  opens  its  arms  to  invite  the  commerce  of 
the  world,  it  is  not  for  this  court  to  forbid  the  embrace,  al- 
though the  fruit  of  it  should  be  the  sights  and  sounds  and 
smells  of  a  common  seaport  and  ship  building  town,  which 
would  drive  the  Dryads  and  their  masters  from  their  ancient 
solitudes."  I  may  expend  a  fortune  in  building  a  handsome 
house  30  or  40  feet  from  my  front  fence.  My  neighbors  upon 
either  side  may  build  theirs  upon  the  line  of  the  street,  and 
completely  ruin  its  market  value.  In  the  absence  of  a  pre- 
scriptive right  on  my  part,  thev  may  wall  up  try  windows^ 
and  completely  exclude  the  ligiit,  or  undermine  the  founda- 
tion of  my  outer  wall  so  that  it  crack  and  tumble  down.  But, 
if  it  be  necessary  to  the  beneficial  enjoyment  of  their  own  prop- 
erty, I  have  no  remedy.  Panton  v.  Holland,  17  Johns.  (N. 
Y.),  92.  There  are  undoubtedly  a  large  number  of  cases 
where  persons  have  been  held  liable  for  an  infringment  upon 
the  maxim,  sic  utere  tuo  ut  alienum  non  l<Edas ;  but,  upon  exam- 
ination, they  will  usually  be  found  to  turn  upon  questions  of 
negligence  or  nuisance. 

1.  There  is  no  doubt  that  every  person  is  bound  to  the  ex- 
ercise of  reasonable  care  in  the  use  of  his  own  property  ;  and, 
for  any  default  in  that  particular,  he  will  be  liable 
•"*''•"•'"  to  the  person  injured  in  an  action  for  negligence. 
™^;^  Thus,  m  Vaughan  v.  Menlove,  3  Bing,  N.  C.  468, 
ofpMrcrtr.  defendant  was  held  liable  for  negligence  in  build- 
ing a  hay  rick  so  near  the  extremity  of  his  own  land 
that,  in  consequence  of  its  spontaneous  ignition,  his  neighbor's 
house  was  burned,  althougn,  in  Higgins  v.  Dewey,  107  Mass. 
494,  this  principle  was  limited  to  cases  where  the  burning  was 
negligent,  or  might  reasonably  have  been  expected  to  injure 
the  property  of  the  neighbor.  This  was  the  real  ground  up- 
on which  a  recovery  was  permitted  in  the  leading  case  of  Ry- 
lands  V.  Fletcher,  L.  R.  3  H.  L.  330,  though  the  case  is  often 
cited  for  the  broader  proposition,  that  the  person  who,  for 
his  own  purpose,  brings  on  his  land  and  collects  and  keeps 
anything  there  likely  to  do  mischief  if  it  escapes,  must  keep 
it  at  his  peril.  This  case  has  not  been  accepted  either  in  Eng- 
land or  in  this  country  without  some  qualifications.  The 
same  rule  applies  if  a  man  permit  a  wall  which  had  been  neg- 
ligently constructed  to  fall  upon  his  neighbor's  house,  (Gor- 
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ham  V.  Gross,  125  Mass.  232,)  or  a  chimney  to  which  a  gas 
light  company  had  fastened  a  telegraph  wire,  (Gray  v.  Bos- 
ton Gas  Light  Co.,  114  Mass.  149.J  The  principle  of  these 
cases  was  also  applied  in  Tarry  v.  Ashton,  1  Q.  B.  Div.  314, 
where  it  was  held  to  be  the  duty  of  a  person  hanging  a  tamp 
over  the  highway  to  Iceep  it  in  good  repair.  This  case  pro- 
ceeds perhaps,  as  far  as  any  in  holding  the  defendant  respon- 
sible. 

To  the  same  principle  is  also  referable  the  case  of  Gas  Light 
&  Coke  Co.  T-.  Vestry  of  St.  Mary  Abbott's  15  Q.  B.  Div.  i, 
whereby  the  defendants  were  held  liable  fur  using  steam  roll- 
ers, in  repairing  a  highway,  so  heavy  that  they  injured  the 
gas  pipes  of  the  plaintiff.  The  statement  of  the  case  shows 
that  the  pipes  were  laid  from  20  to  24  inches  beneath  the  sur- 
face of  the  streets,  and  that  this  was  a  sufficient  depth  to  pre- 
vent their  being  injured  by  the  ordinary  travel  of  the  streets. 
and  also  by  the  ordinary  mode  of  repair,  if  steam  rollers  of 
great  weight  had  not  been  used.  The  decision  was  put  by 
the  court  upon  the  express  ground  that  heavier  rollers  were 
used  than  were  necessary ;  and  it  was  said  that,  if  "  the  de- 
fendants were  expressly  authorized  by  statute  to  use  steam 
rollers  of  such  a  weight  as  necessarily  to  injure  the  plaintiff's 
pipes,  the  plaintifTs  would  have  no  ground  of  compiamt.  The 
case  would  then  be  one  ol  damuum absque  injuria.  The  same 
consequence  would  follow  if  the  defendants  were  expressly 
anthorized  by  statute  to  repair  in  some  way  which  necessarily 
required  the  use  of  heavy  steam  rollers,  or  other  machinery  . 
which  could  not  be  worked  without  injuring  the  plaintiff  s 
pipes." 

2.  Similar  to  these  are  the  cases  in  which  persons  have  been 
held  liable  for  keeping  upon  their  land  anything  which  oper- 
ates as  a  nuisance  to  their  neighbors  generally,  or 
to  any  particular  individual.  Upon  this  principle,  ^»""'t  •■"' 
if  a  person  allows  a  privy  to  get  out  of  repair,  and  ^t,",  i„i. 
the  water  percolates  into  his  neighbor's  cellar,  (Ten- 
ant V.  Golding,  i  Salk.  21 ;  Ball  v.  Nye,  99  Mass.  582 ;  Ballard 
V.  Tomlinson,  29  Ch.  Div.  115  ;  Cooley,  Torts,  568,)  or  niain- 
tains  a  mill  dam  in  an  unsafe  condition,  (Mayor  v.  Bailey,  2 
Denio  (N.  Y.),  433;  Gray  v.  Harris,  107  Mass.  492,)  or  per- 
mits injurious  accumulations  of  snow  or  ice  upon  his  roof, 
(Shipley  v.  Fifty  Associates,  106  Mass.  194,)  or  permits  loud 
and  unnecessary  noises,  (Brill  v.  Flagler,  23  Wend.  (N,  Y.), 
354:  Tanner  v.  Albion,  5  Hill,  (N.  Y.),  121,)  or  carries  on  a 
trade  offensive  to  the  neighborhood,  by  reason  of  dust,  smoke, 
foul  odors,  or  jar  of  machinery,  or  .otherwise,  (Cooley,  Torts, 
600,  601,)  he  is  liable  for  the  consequences.  In  all  this  class 
of  cases,  the  question  whether  the  carrying  on  of  an  offensive 
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business  is  a  nuisance  or  not,  depends  very  largely  upon  the 
character  o£  the  neighborhood,  the  time  it  has  been  carried 
on  without  objection,  and  the  prior  use  of  the  buildings  in 
the  vicinity,  as  a  trade  may  be  adjudged  a  nuisance  in  one 
place,  and  not  in  another.  Gilbert  n.  Showerman,  23  Mich. 
448  ;  Robinson  v.  Baugh,  31  Mich.  290. 

A  leading  case  in  the  federal  courts  is  that  of  Baltimore  4 
P.  R.  Co.  V.  Fifth  Baptist  Church,  108  U.  S.  317,  ii  Am.  & 
Eng.  R.  Gas.  15.  In  that  case  it  was  held  that  legislative  au- 
thority to  a  railroad  company  to  bring  its  tracks  within  the 
limits  of  the  city  of  Washington,  and  to  construct  shops  and 
engine  bouses  there,  did  not  confer  upon  it  authority  to  erect 
noisy  workshops  in  the  immediate  vicinity  of  a  church  where 
services  had  been  held  several  times  during  the  week  for  a 
number  of  years  before  the  erection  of  the  shops.  But,  in 
delivering  trie  opinion  in  that  case,  Mr,  Justice  Field  drew 
a  distinction  between  nuisances  of  that  description,  and  a 
railway  through  the  streets  authorized  by  congress,  w^hich, 
when  used  with  reasonable  care,  produces  only  that  inciden- 
tal inconvenience  which  unavoidably  follows  the  additional 
occupation  of  the  streets  fay  its  cars,  with  the  noises  and  dis- 
turbances necessarily  attending  their  use,  and  affords  no 
ground  of  complaint.  "  Whatever  consequential  annoyance 
may  necessarily  follow  from  the  running  of  the  cars  on  the 
road  with  reasonable  care  is  damnum  absque  injuria. 

3.  There  are  also  a  few  cases  which  indicate  that,  even  if  a 
man  be  guilty  of  no  negligence,  but  is  engaged  in  doing  some- 
thing dangerous  in  its  nature,  he  is  liable  for  the 
of"di^™M  immediate  and  direct  consequences  of  his  acts. 
*«*■«■  Thus,  in  Hay  v.  Cohoes  Co.,  2  N.  Y.  159,  the  defend- 

ant, a  corporation  engaged  in  digging  a  canal,  was 
held  liable  for  blasting  rocks  in  such  a  way  tnat  the  frag- 
ments were  thrown  against,  and  injured,  plaintiS's  dwelling, 
upon  lands  adjoining.  It  was  held  that  it  was  liable  although 
no  negligence  or  want  of  skill  was  alleged  or  proved.  The 
doctrme  laid  down  in  this  case,  however,  was  carefully  limited 
in  the  subsequent  case  of  Losee  v.  Buchanan,  51  N.  Y.  476, 
in  which  the  owner  of  a  steam  boiler  was  held  not  to  be  lia- 
ble for  damages  occasioned  by  its  explosion,  in  the  absence 
of  proof  of  ^ult  or  negligence  on  his  part ;  and  it  was  said 
that  the  defendant  was  held  liable  in  the  Cohoes  Case  upon 
the  ground  that  its  acts  in  casting  the  rocks  upon  the  plaint- 
iff's premises  were  direct  and  immediate,  in  tne  same  tine  is 
the  case  of  Cahill  v.  Eastman,  18  Minn.  324,  (Gil.  292),  in 
which  the  defendants  were  held  liable  for  the  consequences 
of  an  ordinary  spring  freshet,  without  proof  of  negligcnceor 
unskillfulness  on  their  part  in  the  construction  and  mainte- 
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nance  of  a  tunnel  through  which  water  flowed  and  damaged 
the  plaintiff's  mill.     Defendants'  liability  was  put  upon  the 

f  round  that  the  damages  the  plaintiff  'sustained   were  the 
irectand  immediate  result  of  the  defendants'  operations  on 
their  own  land.    "  The  plaintiffs  had  a  right  to  hold  their 

Eroperty  free  of  such  a  result  of  the  defendants'  use  of  their 
ind."  The  authorities  are  carefully  collated,  and  the  opinion 
is  a  very  instructive  one.  These  cases  would  be  apposite, 
if  the  defendants  had  found  it  necessary,  in  the  construction 
of  their  line,  to  cut  the  wires  of  the  telephone  company,  re- 
move its  posts,  or  commit  any  other  direct  depredation  upon 
its  property, 

4.  Subject  to  these  exceptions,  we  understand  the  law  to 
be  well  settled  that  no  person  is  liable  for  damages  inciden- 
tally occasioned  to  anotner  by  the  necessary  and 
beneficial  use  of  his  own  property,  or  of  a  franchise  Luinuyfor 
granted  to  .him  by  the  state.     The  principle  is  thus  ^•"w'fet 
stated  by  judge  Woodworth  in   Panton  v.   Hoi-  J^"^^  ^ 
land,  17  Johns.  (N.  Y.),  92-99:  "  On  reviewing  the  «rrr«Bii«i. 
cases,  I  am  of  opinion  that  no  man  is  answerable  in 
damages  for  the  reasonable  exercise  of  a  right,  when  it  isac- 
companied  by  a  cautious  regard  for  the  rights  of  others,  when 
there  is  no  just  ground  for  the  charge  of  negiigence  or  un- 
skillfulness,  and  when  the  act  is  not  done  maliciously." 

Illustrations  of  this  principle  are  plentifully  scattered 
through  the  reports.  It  extends  not  merely  to  the  digging 
up  of  ground  for  a  new  building,  whereby  the  walls  ofthe 
next  house  are  injured,  (Panton  v.  Holland,  17  Johns.  (N.  Y.), 
02-99;  Thurston  v.  Hancock,  12  Mass.  220),  but  to  the  burn- 
ing of  fallow  land,  whereby  fire  is  communicated  to  adjoin- 
ii^  lands,  (Clark  v.  Foot,  8  Johns.  (N.  Y.J,  329),  to  the  erection 
of  a  mill  dam,  whereby  water  is  in  part  aiverted  from  a  lower 
mill,  (Piatt  p.  Johnson,  15  Johns.  213),  to  the  building  of  a 
basin  or  bridge,  whereby  access  to  plaintiff's  dock  is  ob- 
structed. (Lansing  v.  Smith,  8  Cow,  (N.  Y.),  148,  4  Wend.  (N. 
Y.),  9;  Gilman-i/.  Philadelphia,  3  Wall.  (U.  S.),  713),  and  even 
to  the  pollution  of  a  stream  by  the  discharge  of  tan  bark  from 
an  upper  mill,  which  was  suffered  to  float  down  upon  the 
mill  01  the  plaintiff,  where  it  wasshown  to  have  been  the  uni- 
form custom  of  the  country  to  permit  it,  (Snow  v.  Parsons, 
28  Vt.  459).  A  distinction  is  drawn  between  cases  where  the 
pollution  of  a  stream  is  indispensable  to  its  beneficial  use, 
and  cases  where  the  pollution  is  such  as  to  make  it  abso- 
lutely useless  to  manufacturers  lower  down  the  river.  Of 
the  latter  class  is  Merrifield  v.  Lombard,  13  Allen  (Mass.),  16, 
where  the  defendant  threw  vitriol  and  other  noxious  sub- 
stances into  the  stream  a  short  distance  above  plaintiff's  fac- 
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tory,  by  means  of  which  the  water  was  corrupted  so  that  it 
corroded  plaintiff's  engine  and  boiler,  and  rendered  them  un- 
fit for  use.  In  such  cases  the  court  will  weigh  the  circum- 
stances and  necessities  of  thecase,andthemanner  in  which  the 
stream  has  heretofore  been  used.  Cooley,  Torts,  587.  In  the 
case  of  Pennsylvania  Coal  Co.  z:  Sanderson,  113  Pa.  St.  126, 
14  Am,  &  Eng.  Corp.  Cas.  656,  it  was  held  that  one  operating 
a  coal  mine  in  the  ordinary  and  usual  manner  may  drain  or 
pump  water  upon  his  own  lands,  which  percolates  into  the 
stream  which  forms  the  natural  drainage  of  the  basin  in  which 
the  mine  was  situated,  although  the  quantity  of  water  may 
thereby  be  increased,  and  its  quality  so  affected  as  to  render 
it  totarty  unfit  for  domestic  purposes-  by  the  lower  riparian 
owners.  It  was  intimated  that  the  use  and  enjoyment  of  a 
stream  of  pure  water  for  domestic  purposes  must,  from  the 
necessity  of  the  case,  give  way  to  the  interests  of  the  com- 
munities, in  order  to  permit  the  development  of  the  natural 
recources  of  the  country,  and  to  make  possible  the  prosecu- 
tion of  the  lawful  business  of  mining  coal.  It  is  said,  in  the 
opinion  of  the  court,  to  be  "  a  general  proposition,  that  every 
man  has  the  right  to  the  natural  use  and  enjoyment  of  his 
own  property ;  and  if,  whilst  lawfully  in  such  use  and  enjov- 
ment,  without  negligence  or  malice  on  his  part,  an  unavoid- 
able loss  occurs  to  his  neighbor,  it  is  damnmn  absque  injuria ; 
for  the  rightful  use  of  one's  own  land  may  cause  damage  to 
another,  without  any  legal  wrong." 

The  same  principle  is  applicable  to  the  case  of  a  public  of- 
hcer,  who,  if  authorized  by  law  to  excavate  earth  in  grading 
a  street,  or  constructing  a  tunnel,  will  not  be  responsible,  in 
the  absence  of  negligence,  for  damage  to  abutting  property 
owners.  Smith  v.  Washington  Corp.,  22  How.  (U.  S.),  135; 
Northern  Transportation  Co.  v.  Chicago,  99  U.  S.  635  ;  Cal- 
lander V.  Marsh,  i  Pick.  (Mass.),  418:  Radclifi's  Ex'rs  v. 
Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  105.  In  this  last  case,  it 
is  said  that  an  act  done  under  lawful  authority,  if  done  in  a 
proper  manner,  can  never  subject  the  party  to  an  action, 
whatever  consequences  may  follow.  The  case  of  McCombs 
V.  Akron,  15  Ohio,  474,  in  which  it  was  held  that  a  corpora- 
tion was  liable  for  injuries  to  plaintiff's  property  in  cutting 
down  and  grading  a  street,  is  opposed  to  the  great  weight  of 
authority,  and  in  a  number  of  cases  has  been  denied  to  be  law. 
Sec, also,  Chapman  tj.  Albany  &  S.  R.Co.,  loBarb.  (N.  Y.),  36a 
In  West  Cumberland  Iron  &  Steel  Co.  v.  Kenyon,  6  Ch.  Div. 
773,  it  is  said,  with  regard  to  the  storage  of  water  upon 
defendant's  land,  that  it  was  necessary  for  the  plaintiS  to  show, 
not  only  that  he  had  sustained  damage,  but  that  the  defend- 
ant had  caused  it,  by  going  beyond  what  was  necessary  in 
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order  to  enable  him  to  have  the  natural  use  of  his  own  land. 
In  Attorney  General  v.  Colnev  Lun.  Asylum,  L.  R.  4  Ch. 
146,  defendant  was  held  liable  for  polluting:  a  stream  by  its 
sewage,  upon  the  ground  that  the  evil  might  have  been  rem- 
-ediea  by  depositing  the  sewage  elsewhere.  Other  instances 
of  serious  damage,  suffered  without  the  possibility  of  recourse, 
may  occur  whenever  a  rival  bridge  is  authorized  to  be  built 
across  a  stream,  as  was  done  in  Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  (U.  S.),  420.  The  building  of  a  new  rail- 
road may  destroy  the  value  of  a  turnpike,  of  a  line  of  coaches, 
-of  taverns,  public  houses,  and  even  of  small  towns  lying  along 
its  line.  Illustrations  are  found  in  Boulton  v.  Crowthcr,  2 
Bam.  &  C.  703 ;  and  Nichols  v.  Marsland,  L.  R.  10  Exch. 
255. 

In  Rockwood  v.  Wilson,  ii  Cush.  (Mass.),  226,  it  is  said 
that  "  nothing  can  be  better  settled  than  that,  if  one  do  a  law- 
ful act  upon  his  own  premises,  he  cannot  be  held  responsible 
for  injurious  consequences  that  may  result  from  it,  unless  it 
was  so  done  as  to  constitute  actionable  negligence."  What 
shall  be  considered  indirect,  as  distinguished  from  direct,  in- 
juries, is  clearly  stated  in  Pennsylvania  R.  Co.  v.  Marchant,  119 
Pa.  St.  541,  33  Am.  &  Eng,  R.  Cas.  116,  in  which  a  construc- 
tion was  ^iven  to  a  constitutional  provision  of  Pennsylvania 
securing  just  compensation  by  corporations  for  property,  "  in- 
jured or  destroyed,"  as  well  as  "  taken."  It  was  neid  to  be 
confined  to  such  injuries  to  one's  propertyas  are  actual,  posi- 
tive, and  visible, — :the  natural  and  necessary  results  of  the 
original  construction  or  enlargement  of  its  works  by  a  cor- 
poration, and  of  such  certain  character  that  compensation 
therefor  may  be  ascertained  at  the  time  the  works  are  being 
constructed  or  enlarged,  and  paid  or  secured  in  advance,  as 
-distinguished  from  mdirect  injuries  to  the  plaintiff,  which 
were  the  result  merely  of  a  subsequent  operation  of  its  rail- 
road in  lawful  manner,  without  negligence,  unskillfulness,  or 
malice. 

The  substance  of  all  the  cases  we  have  met  with  in  our  ex- 
amination of  this  question — and  we  have  cited  but  a  smalt 
fraction  of  them — is  that,  where  a  person  is  mak-  , 

ing  lawful  use  of  his  own  property,  or  of  a  public  Puutiir  heia 
franchise,  in  such  a  manner  as  to  occasion  injury  to  "iuJ^  mVo*  1 
another,  the  question  of  his  liability  will  depend  injuKiion. 
upon  the  fact  whether  he  has  made  use  of  the  means 
which,  in  the  progress  of  science  and  improvement,  have 
been  shown  by  experience  to  be  the  best :  but  he  is  not  bound 
to  experiment  with  recent  inventions,  not  generally  known, 
or  to  adopt  expensive  devices,  when  it  lies  in  the  power  of 
ihe  person  injured  to  make  use  himself  of  an  effective  and  in- 
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expensive  method  of  prevention.  Hoyt  v.  Jeffcrs,  30  Mich. 
181.  If,  in  the  case  under  consideration,  it  were  shown  that 
the  double  trolley  would  obviate  the  injury  to  complainant 
without  exposing  defendants  or  the  public  to  any  great  in- 
convenience or  a  lar^e  expense,  we  think  it  would  be  their 
duty  to  make  use  of  it,  and  should  have  no  doubt  of  our 
power  to  aid  the  complainant  by  an  injunction  ;  but,  as  the 
proofs  show  that  a  more  eRectual  and  less  objectionable  and 
expensive  remedy  is  open  to  the  complainant,  we  think  the 
obligation  is  upon  the  telephone  cdmpany  to  adopt  it,  and  that 
defendants  are  not  bound  to  indemnify  it ;  in  order  words, 
that  the  damage  incidentally  done  to  the  complainant  is  not 
such  as  is  j'lstly  chargeable  to  the  defendants.  Unless  we 
are  to  hold  that  the  telephone  company  has  a  monopoly  of 
the  use  of  the  earth,  and  of  all  the  earth  within  the  city  of 
Nashville,  for  its  feeble  current,  not  only  as  against  the  de- 
fendants but  as  against  all  forms  of  electrial  energy  which, 
in  the  progress  of  science  and  invention,  may  hereafter  re- 
quire its  use,  we  do  not  see  how  this  bill  can  be  maintained. 
We  place  our  denial  of  an  injunction  upon  the  grounds  : 

1.  That  the  defendants  are  making  lawful  use  of  the  fran- 
chise conferred  upon  them  by  the  state,  in  a  manner  con- 
templated by  the  statute,  and  that  such  act  cannot  be  con- 
sidered as  a  nuisance  in  itself. 

2.  That,  in  the  exercise  of  such  franchise,  no  negligence  has 
been  shown,  and  no  wanton  or  unnecessary  disregard  of  the 
rights  of  the  complainant. 

3.  That  the  damages  occasioned  to  the  complainant  are  not 
the  direct  consequence  of  the  construction  of  defendants' 
roads,  but  are  incidental  damages  resulting  from  their  opera- 
tions, and  are  not  recoverable. 

The  cases  involving  this  principle  are  almost  innumerable ; 
and  in  our  examination  of  them  we  are  satisfied  the  great 
weight  of  authority  bears  in  the  direction  we  have  indicated. 
As  a  result,  the  motion  for  an  injunction  must  be  denied. 


TaggaRT  et  al. 


Newport  Street  R.  Co. 

{Rhode  Island  Supreme  Court,  January  iS,  iSgo.) 
Straat  R ai I wajFi— Notice  to  AbuttinK  Ownen— Motive  Power. — When  a 
statute  requires  that  notice  to  abutters  be  given  by  publication  and  posting 
at  least  14  days  before  the  location  of  the  tracks  of  a  proposed  street  raiP 
road,  and  that  the  notice  shall  specify  "  the  nature  and  extent  of  the  pro- 
posed streets  and  highways,"  it  is  not  necessary  that  the  power  by  which 
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the  proposed  railroad  shall  be  operated  should  be  apecilied  in  the  notice. 

Swna — Uh  at  Etaetrieit*— Powm-  of  City  Coun  ell  .—Under  a  statute  which 
provides  that  a  street  railroad  "shall  be  operated  and  used  by  said  corpo- 
ration  with  steam,  horse,  or  other  power,  as  the  councils  of  said  city  and 
towns  may  from  time  to  time  direct."  the  city  coupcil  may  after  the  tracks 
have  been  located,  perrnit  the  use  of  electricity  as  a  locomotive  power,  al- 
though an  ordinance  permitting  the  use  of  horse  power  only  has  previ- 
ously been  adopted. 

Sama — Authority  to  Use  Electricity — Construetion  of  Statute.— Where  a 
statute  provides  that  a  street  railroad  shall  be  operated  "  with  steam,  horse, 
or  other  power,"  although  the  word  "  steam"  must  be  struck  out  because 
steam  cannot  be  used  without  compensation  to  the  owners  of  the  fee  for 
the  new  servitude  imposed,  the  statute  is,  notwithstanding,  sufficient  to 
authorize  the  adoption  of  electricity  as  a  motive  power. 

Same^Eraction  of  PoIm — Obstruction.— Where  a  city  council  is  empow- 
ered to  authorize  the  use  of  electricity  as  a  motive  power  for  a  street  rail- 
road, it  is  empowered  to  authorize  the  erection  of  the  poles  necessary  for  the 
transmission  of  the  electricity ;  and  such  poles,  when  placed  along  the  edge 
of  the  3i.dewalk,  do  not  come  within  the  operation  of  a  provision  of  the 
charter  of  the  railroad  companythat  said  company  "shall  not  encumber  any 
portion  of  the  streets  or  highways  not  occupied  by  said  tracks." 

Same— Elaetrlctty- Imposition  of  Additional  Sarvituda.— The  use  of  elec- 


tricitv  for  the  operation  of  a  street  railroad  and  the  erection  of  poles  along 
the  sides  of  the  streets  as  ancillary  thereto,  do  not  impose  an  additions 
aervitude  upon  the  streets  which  entitles  the  owners  of  the  fee  thereof  to 
additional  compensation. 

Bill  for  injunction. 

JtUienL,  Daires,  Arnold  Green  and  Patrick /.  Ga/vin,ioTCOTa- 
platnant. . 

Francis  B.  Peckham  and  Darius  Baker,  for  respondent. 

DURFEE,  J. — This  bill  is  brought  by  the  complainants  as 
abutters  on  certain  streets  in  the  city  of  Newport  along  and 
over  which  the  tracks  or  rails  of  the  defendant  com- 
pany's street  railway  have  been  laid.  The  object  •*"■•■*•*■ 
IS  to  have  the  company  enjoined  from  erecting  or  maintain- 
ing certain  poles  and  wires  in  the  streets  in  front  of  their  es- 
tates.  Said  poles  were  erected  to  support  said  wire  over  said 
tracks  for  the  conduction  of  electncity,  which  is  used  as  a 
motor  for  the  passenger  cars  traversing  said  tracks.  The 
poles  are  placed  along  the  margins  of  the  sidewalks  of  said 
streets,  a.bout  120  feet  apart,  and  were  placed  so  by  permission 
fif  the  city  council  of  the  city  of  Newport,  given  by  ordinance. 
The  case  was  submitted  on  bill  and  answer,  no  replication 
having  been  filed.  The  bill  alleges  several  grounds  of  relief. 
We  will  consider  them  severally,  as  alleged. 

The  first  ground  is  that  the  company  did  not  give  notice 
as  required  by  §  2  of  the  act  of  incorporation.     Said 
section  provides  for  notice  to  abutters,  to  be  given  ^"JJ^*'"  ** 
by  publication  and  posting,  at  least  14  days  before 
the   location  of  tracks  proposed  to  be  laid.    The  bill  aU 

43  A.&  E.  R.  Cas  -14 
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leges  that  the  purpose  for  which  the  notice  was  required  was 
to  apprise  the  abutters  "  of  the  nature  and  extent  of  the  pro- 
poseti  use  of  the  streets  and  highways,"  and  to  afford  them 
an  opportunity  to  appear  before  the  city  and  town  councils 
having  power  over  the  matter,  and  be  heard  in  relation  there- 
to. The  bill  admits  that  a  notice  was  given  in  August  and 
September,  A.  D.  1888,  but  avers  that  it  was  defective,  in  that 
it  did  not  set  forth  that  any  other  than  horse  power  was  in- 
tended to  be  used.  The  answer  states  that  said  notice  did 
not  refer  to  the  matter  of  power,  and  maintains  that  any  ref- 
erence to  it  therein  was  unnecessary,  since  §  2  prescribes  notice 
only  before  action  in  regard  to  the  location  of  the  tracks.  This 
is  so.  It  is  §  5  that  relates  to  the  power.  That  section  pro- 
vides  that "  said  tracks  or  road  shall  be  operated  and  used  by 
said  corporation  with  steam,  horse,  or  other  power,  as  the 
councils  of  said  city  and  towns  may  from  time  to  time  direct." 
No  notice  is  required  before  such  direction.  The  ordinance 
in  regard  to  location  was  passed  January  24,  A.  D.  1889.  It 
permitted  the  use  of  horse  power  only.  The  ordinance  per- 
mitting the  use  of  electricity  was  passed  March  5,  A.  D.  1889. 
It  seems  to  us  that  the  latter  orclinance  was  clearly  author- 
ized by  §  5,  in  the  words  above  quoted.  The  previous  loca- 
tion 01  title  tracks  was  not  aSected  thereby. 

The  second  ground  alleged  is  that  the  right  to  use  electricity 
is  not  given.     The  language  in  regard  to  the  power  to  be  used 

is  that  above  granted,  namely,  that  the  road  shall 
KigttMu*  be  operated  "  with  steam,  horse,  or  other  power, 
■MUraponM-    ^^  ^^^  councils  of  said  city  and  towns  may  from 

time  to  time  direct."  The  complainants  contend 
that  the  word  "  steam"  must  be  struck  out,  because  it  has  been 
decided  that  steam  cannot  be  used  without  compensation  to 
the  owners  of  the  fee  for  the  new  servitude  imposed,  and  no 
compensation  is  provided  for,  and  because,  "  steam"  being 
struck  out,  "other  power"  must  be  construed  to  mean  other 
power  similar  to  horse  power,  i.  c,  other  animal  power.  We 
do  not  find  the  argument  convincing.  Allowing  that "  steam" 
must  be  struck  out  for  the  reason  given,  it  does  not  follow, 
in  our  opinion,  that "  other  power"  must  be  construed  to  mean 
other  animal  power.  Horse  power  is  the  only  animal  power 
which  has  ever  been  used  for  the  traction  of  street  railway 
cars  in  our  northern  cities,  arid  it  is  the  only  animal  power 
which  could  have  occurred  to  the  general  assembly  as  fit  to 
be  used.  The  suggestion  that "  other  power"  may  mean  mules 
cannot  be  entertained.  The  act  of  incorporation  was  passed 
in  the  winter  of  1885,  when  the  idea  that  electricity  might  be 
brought  into  use  as  a  motor  was  already  familiar;  ana  noth- 
ing seems  more  probable  than  that  the  words  "  other  power" 
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were  inserted  with  a  view  to  its  possible  employment.     We 
do  not  think  the  second  eround  valid. 

The  third  ground  is  that  the  erection  of  the  poles  on  the 
sidewalks  is,  in  effect,  prohibited  by  the  act  of  incorporation. 
The  seventh  section,  which  relates  to  the  repairs 
of  the  streets  where  the  tracks  are,  and  to  damages  KnMmit 
for  negligence  on  the  part  of  the  company,  con.  MmHwVf 
eludes  as  follows,  to-wit:  "And  said  corporation  lutat* 
shall  not  incumber  any  portion  of  the  streets  or  high- 
ways not  occupied  by  said  tracks."  The  poles  are  certainly  in 
a  portion  of  the  streets  not  occupied  by  the  tracks ;  but  do  tney 
"incumber"  that  portion,  in  the  meaning  of  the  word  as  it  is 
used?  To  incumber,  according  to  Webster,  is  "  to  impede 
the  motion  or  action  of,  as  witn  a  burden;  to  weigh  down; 
to  obstruct,  embarrass,  or  perplex."  To  incumber,  as  used  in 
said  §  7,  doubtless  means  to  obstruct  or  hinder  travel,  by 
putting  things  in  the  way  of  it.  The  poles  are  very  slightly 
in  the  way  of  travel,  being  placed,  as  hitching  posts,  lamp 
posts,  electric  light  poles,  telegraph  and  telephone  poles' are 
placed,  near  the  front  margins  of  tne  sidewalks.  We  are  not 
inclined  to  say.  however,  that  they  do  not  incumber  because 
they  are  placed  as  they  are,  but  only  that  it  does  not  follow 
that  they  incumber  because  they  are  so  placed.  Take,  for  in- 
stance, a  lamp  post,  or  an  electric  light  pole.  It  is  slightly 
in  the  way,  and,  if  it  served  no  useful  purpose  in  regard  to 
the  street,  might  partly  be  deemed  to  incumber  it.  But  it  sup- 
ports a  lamp  or  an  electric  light  which  illuminates  the  street 
at  night,  and  so  improves  the  street  for  its  proper  uses.  It  is 
not,  therefore,  an  "incumbrance,"  in  any  proper  sense  of  the 
word.  The  real  question  is,  as  it  seems  to  us,  whether  the 
words, ''and  said  corporation  shall  not  incumber  any  portiun 
of  the  streets  or  highways  occupied  by  said  tracks,"  were  in- 
tended to  restrain  the  city  council  of  the  citj'  of  Newport  from 
authorizing  the  use  of  electricity  for  a  motor,  in  the  manner 
in  which  is  used  by  the  company.  We  have  already  decided 
that  the  council  has  power,  by  §  5,  to  authorize  the  use  of  elec- 
tricity; so  that  the  question  relates  only  to  the  manner  of 
using,  and  is  whether  the  council  has  power  to  authorize  the 
use  in  said  manner.  It  seems  to  us  ttiat  the  provision  that 
the  tracks  or  road  shall  be  operated  by  "  steam,  horse,  or  other 
power,  as  the  councils  of  said  city  and  towns  may  from  time 
to  time  direct,"  is  broad  enough  to  empower  said  councils, 
not  only  to  authorize  the  use  ofelectricity  as  a  motor,  but  also 
to  authorize  its  use  by  means  of  any  system  of  application 
which  it  approves  as  suitable ;  and  it  further  seems  to  us  that 
the  concluding  words  of  §  7  have  their  full  meaning  when 
applied  to  the  company  acting  of  itself,  without  extending 
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them  to  city  and  town  councils  acting  under  S  j.ortothecom- 

fany  acting  under  said  section,  as  authorized  oy  such  councils, 
t  appears  that  said  concluding;  words  were  copied  from  char- 
ters of  street  railway  companies  which  were  only  authorized 
to  use  horse  power,  and  in  which,  of  course,  they  could  have 
had  no  such  application  as  is  here  contended  for.  It  also  ap- 
pears from  the  allegations  of  the  answer  that  the  mode  of 
using  electricity  which  has  been  adopted  is  the  only  mode  in 
which  it  can  be  successfully  used  by  the  company  for  the 
operation  of  the  road.  These  are  things  which  confirm  our 
view.  Our  conclusion  is  that  the  power  conferred  by  §  ;  is 
not  qualified  by  the  concluding  words  of  §  7,  and  that  the  poles 
complained  of,  having  been  erected,  under  §  5,  as  part  of  the 
apparatus  for  supplying  the  railway  with  its  motive  power, 
are  to  be  regarded,  not  as  incumbering  the  streets,  but  as  min- 
istering to  their  uses,  and  as  increasing  the  facilities  for  travel 
which  they  afford  to  the  public. 

The  fourth  ground  alleged  is  that  if  the  act  of  incorpora- 
tion authorizes  the  use  of  electricity  for  the  operation  01  said 
street  railway,  and  the  erection  of  the  poles  as  an- 
iura*f  ciliary  thereto,  it  is  unconstitutional  and  void  be- 
"V*  cause  it  authorizes  the  imposition  of  an  additional 
Mr»t.  servitude  upon  the  streets,  without  providing  for 

any  additional  compensation  to  the  owners  of  the 
fee  of  said  streets.  We  ihink  it  is  settled  by  the  greater 
weight  of  decision  that  a  railroad  constructed  in  a  street  or 
highway,  and  operated  by  steam,  in  the  usual  manner,  im- 
poses new  servitude,  and  entitles  the  owner  of  the  fee  to  an 
additional  compensation,  but  that  a  street  railway  operated 
by  horse-power,  as  such  street  railways  are  ordinarily  opera- 
ted, does  not  impose  any  new  servitude,  and  does  not  entitle 
the  owner  of  the  fee  to  any  additional  compensation.  Mills, 
Em.  Dom.  §  205,  and  cases  cited  ;  Ang.  &  D.  Hiehw,  |  girf, 
note  I,  and  cases  cited  ;  Newell  v.  Minneapolis,  L,  &  M.  R. 
Co.,  35  Minn.  112,  24  Am.  &  Eng.  R.  Cas.  289,  also  25  Am.  Law 
Reg.  (N.  S.),  431,  and  cases  cited  in  the  note.  TJhe  distinc- 
tion is  often  stated  as  a  distinction  between  steam  and  horse 
railroads,  but  the  distinction  properly  rests,  not  on  any  dif- 
ference in  motive  power,  but  in  the  different  effects  produced 
by  them,  respectively,  on  the  highways  or  streets  wnich  they 
occupy.  A  steam  railroad  is  held  to  impose  a  new  servitude, 
not  because  it  is  operated  by  steam,  but  because  it  is  so  op 
erated  as  to  be  incompatible  with  the  use  of  the  street,  or,  in 
other  words,  so  as  practically  to  exclude  the  usual  modes  of 
use.  Pierce,  R.  R.  234.  A  steam  railroad  on  a  street,  so  op- 
erated as  to  be  consistent  with  the  use  of  the  street  in  the 
usual  modes,  has  been  held  not  to  impose  a  new  servitude_ 
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Newell  V.  Minneapolis,  L.  &  M.  R.  Co.,  supra ;  Fulton  v. 
Short  Route  R.  Transfer  Co.,  85  Ky.  640.  It  is  not  the  mo- 
tor, but  the  kind  of  occupation,  whether  practically  exclusive 
or  not,  which  is  the  criterion.  Briggs  v.  Lewiston  &  A.  H. 
R.  Co.,  79  Me.  363,  32  Am.  &  Eng.  R.  Gas.  167.  A  steam  rail- 
road,  as  ordinarily  operated,  it  has  been  said,  comes  into  seri- 
ous conflict  with  the  usual  modes  of  travel,  and  is  a  perpetual 
embarrassment  to  them,  in  greater  or  less  degree,  according 
as  the  business  of  the  railroad  is  greater  or  less,  or  as  the 
running  of  the  trains  is  more  or  less  frequent ;  whereas,  the 
ordinary  street  railway,  instead  of  adding  a  new  servitude  to 
the  street,  operates  in  furtherance  of  its  original  uses,  and,  in- 
stead of  being  an  embarrassment,  relieves  the  pressure  of 
local  business  and  local  travel.  Grand  Rapids  &  I.  R.  Co,  z'. 
Heizel,  38  Mich.  62.  See,  also,  Attorney  General  v.  Metro- 
politan R.  Co.,  125  Mass.  515  ;  Citizens  Coach  Co.  v.  Camden 
H.  R.  Co..  33  N.  J.  Eq.  267,  i  Am.  &  Eng.  R.  Cas.  190;  El- 
liott V.  Fair  Haven  &.  W.  R.  Co.,  32  Conn.  579;  Hobart  v. 
Milwaukee  City  R.  Co.,  27  Wis,  194.     The  only  considerable 

Erivilege  which  the  horse-car  has  over  other  vehicles  is  that, 
eing  confined  to  its  tracks,  it  cannot  turn  aside  for  other 
vehicles,  while  they  are  forced  to  turn  aside  for  it ;  but  this 
is  an  incidental  matter,  insufficient  to  make  the  horse  railroad 
a  new  servitude.  Shea  v.  Potrero  &  B.  V.  R.  Co.,  44  Cal. 
414- 

The  street  railway  here  complained  of  is  operated  neither 
by  steam  nor  horse  power,  but  by  electricity.  It  does  not 
appear,  however,  that  it  occupies  the  streets  or  highways 
any  more  exclusively  than  if  it  were  operated  by  horse-power. 
The  answer  avers  that  "  electricity,  besides  bemg  as  safe  and 
as  easily  managed  as  horse-power  for  the  propulsion  of  street 
cars,  is  more  quiet,  more  cleanly,  and  more  convenient  than 
horses,  both  for  residents  on  the  streets  used  by  said  cars, 
and  for  the  public  generally,  and  also  causes  much  less  wear 
and  injury  to  the  streets  and  highways  than  is  occasioned  by 
street-cars  of  which  horses  are  the  motive  power. '  These 
averments,  the  case  being  heard  on  bill  and  answer,  must  be 
taken  as  true.  We  see  no  reason  to  doubt  their  truth.  It  is 
urged  that  electricity  is  a  very  dangerous  force,  and  that  the 
court  will  take  judicial  notice  of  its  dangerousness.  The 
court  will  take  judicial  notice  that  electricity,  developed  to 
some  high  degree  of  intensity,  is  exceedingly  dangerous,  and 
even  fatally  so,  to  men  or  animals,  when  it  is  brought  in  con- 
tact  with  them  ;  but  the  court  has  no  judicial  knowledge  that, 
as  used  by  the  defendant  company,  it  is  dangerous.  The 
answer  denies  that  it  is  dangerous  to  either  life  or  property. 
It  is  also  urged  that  the  cars,  moving  apparently  without  the 
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application  of  external  force,  alarm  and  frighten  horses.  This, 
so  far  as  it  is  alleged  in  the  bill,  is  denied  in  the  answer.  We 
see  no  reason  to  suppose  that  this  form  of  danger  is  so  great 
that  on  account  of  it  the  railway  should  be  regarded  as  an 
additional  servitude.  The  answer  alleges  that  a  great  many 
street  railways  operated  by  electricity,  in  the  same  manner 
as  the  railway  of  the  defendant  is  operated,  are  in  use  in  vari- 
ous towns  and  cities  in  different  states,  and  that  many  others 
are  in  process  of  construction. 

Reference  has  been  made  to  cases  which  hold  that  tele- 

fraph  or  telephone  poles  and  wires  erected  on  streets  or 
ignways  constitute  an  additional  servitude,  entitling  the  own- 
ers of  the  fee  to  additional  compensation ;  and  from  these 
cases  it  is  urged  that  the  railway  here  complained  of  is  an  ad- 
ditional servitude,  by  reason  of  the  poles  and  wires  which 
communicate  its  motive  powers.  There  are  cases  which  hold 
as  stated,  and  there  are  cases  which  hold  otherwise.  But,  as- 
suming that  telegraph  and  telephone  poles  and  wires  do  create 
a  new  servitude,  we  do  not  think  it  follows  that  the  poles  and 
wireserected  and  used  for  the  service  of  said  street  railway  like- 
wise create  a  new  servitude.  Telegraph  and  telephone  poles 
and  wires  are  not  used  to  facilitate  tne  use  of  the  streets  where 
they  are  erected  for  travel  and  transportation,  or,  if  so,  very  in- 
directly so:  whereas  the  poles  and  wires  here  in  question  are 
directly  ancillary  to  the  uses  of  the  streets,  as  such,  in  that 
they  communicate  the  power  by  which  the  street-cars  are 
propelled.  It  has  been  held,  for  reasons  which  we  consider 
irrefragable,  that  a  telegraph  erected  by  a  railroad  company, 
within  its  location,  for  the  purposes  of  its  railroad,  to  increase 
the  safety  and  efficiency  thereof,  does  not  constitute  an  ad- 
ditional  servitude,  but  is  only  a  legitimate  development  of 
the  easement  originally  act^uired.  Western  Union  Telegraph 
Co.  V.  Rich.  19  Kan.  517.  Our  conclusion  is  that  the  com- 
plainants are  not  entitled  to  the  relief  prayed  for  on  the 
ground  alleged,  and  that  the  bill  be  dismissed,  with  costs. 
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CiTV  Electric  Street  R.  Co. 

{United  StaUs  Circuit  Court,  E.  D.  Arkausas,  March  26,  iSpo.) 

Straot  Railroad! — Dittinctlon  B«twten  Straat  R&ilraadi  and  Railroad!  for 
Qenoral  Traffici — The  difference  between  railroads  for  general  traffic  and 
street  railroads  consists  in  their  use,  and  not  in  their  motive  power.  A 
railroad,  the  rails  of  which  are  laid  to  conform  to  the  grade  and  surface  of 
the  street,  and  which  is  otherwise  constructed  so  that  the  public  is  not  ex- 
cluded from  the  use  of  any  part  of  the  street  as  a  public  way :  which  runs 
at  a  moderate  rate  of  speed,  compared  to  the  speed  of  traffic  railroads ;  which 
carries  no  freight,  but  only  passengers,  from  one  part  ai  a  thickly  popu- 
lated district  to  another  in  a  town  or  city,  and  its  suburbs,  and  for  that 
purpose  runs  its  cars  at  short  intervals,  stopping  at  the  street  crossings  to 
receiTe  and  discharge  its  passengers,— is  a  street  railroad,  whether  the 
cars  are  propelled  by  animal  or  mechanical  power. 

Sama^Municipal  Control^Motiva  Powar, — Where  a  city  is  authorized 
by  its  charter  to  contract  for  the  construction  of  street  railroads,  it  may 
authorize  such  railroads  to  be  operated  by  animal  ot  mechanical  power. 

Sam t— Imposition  of  AddKlonaJ  Servitud«— U»  of  Meohanlca!  Powar, — 
The  operation  of  a  street  railroad  by  mechanical  power,  when  authorized 
by  law,  on  a  public  street,  is  not  an  additional  servitude  or  burden  on  land 
au-^dy  dedicated  or  condemned  to  the  use  of  a  public  street,  and  is  there- 
for not  a  taking  of  private  property,  but  is  a  modern  and  improved  use, 
only,  of  the  street  as  a  public  highway,  and  affords  to  the  owner  of  the 
abutting  property,  though  he  may  own  the  fee  of  the  street,  no  legal 
ground  of  complaint. 

In  equity.    Bill  for  an  injunction  against  the  operation  of 
a  street  railroad  with  steam  motors. 
Sam  W.  Williams,  for  plaintiff. 
John  B.  Jones  and  Jokn  M.  Moore,  for  defendant. 

Caldwell,  J. — A  statute  of  the  state  of  Arkansas  provid- 
ing for  the  organization  and  defining  the  powers  of  municipal 
corporations  provides  that :  "Sec.  754.  They  shall 
have  power  to  provide  for  lighting  the  streets  and  Powm  or  mm- 
alleys  of  the  city  by  gas  or  otherwise,  and  to  au-  ■i«ii«ie«'w 
thorize  the  construction  of  gas  works  and  of  street  JJ^'*^*/ 
railroads.     Sec.  755.  For  the  purpose  of  provid-  nfi. 
ing  water,  gas,  or  street  railroads,  the  mayor  and 
council  may  contract  with  any  person  or  company  to  con- 
struct and  operate  the  same,  and  may  grant  to  such  person 
or  company,  for  the  time  which  may  be  agreed  upon,  the  ex- 
clusive privilege  of  using  the  streets  and  alleys  oi  such  city 
for  such  purpose  or  purposes."     Mansf.  Dig. 
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On  the  6th  day  of  December,  1887,  the  city  of  Little  Rock, 
acting  on  the  authority  of  the  above  quoted  sections  of  its 
charter,  entered  into  a  contract,  indue  form,  with 
Aatksriti  t«  the  defendant,  by  the  terms  of  which  the  defend- 
^Jj^^^'  *•  ant  was  granted  the  right  to  construct,  maintain, 
nUMki.  and  operate,  on  certain  named  streets  in  the  city, 
"  a  street  railway,  with  iron  or  steel  rails,  to  be 
worked  by  electric  or  steam  motors,  or  by  cable,  or  by  other 
power  adapted  to  operating  street  railways,"  In  pursuance  of 
this  contract,  the  defendant  constructed,  and  is  operating  by 
use  of  steam  motors,  a  street  railroad,  on  some  of  the  streets 
embraced  in  its  contract.  The  plaintiff  owns  a  lot,  with  a 
dwelling  house  thereon,  on  the  southeast  corner  of  block 
103  ;  and  the  defendant's  road  runs  around  the  corner  of  the 
block,  and  its  track  is  in  or  near  the  center  of  the  streets  in 
(ront  and  on  the  side  of  the  plaintiff's  lot.  The  plaintiff  al- 
leges that  the  defendant's  engines  emit  smoke,  gas,  and  steam, 
ancf  produce  loud  noises,  to  a  degree  that  renders  them  a 
public  nuisance  ;  that  they  render  the  approach  Lo  plaintiff's 
premises  unsafe ;  and  that  by  reason  thereof  the  plaintiff's 
property  has  been  damaged  in  a  large  sum.  The  prayer  of 
the  bill  is  "  that,  unless  defendant  shall  speedily  assess  and  pay 
damage,  and  condemn  said  lot  to  public  use,  that  it  be  en- 
joined from  running  its  trains  by  steam  along  said  streets, 
and  that  said  nuisance  be  abated,  and.  until  defendant  shall 
so  condemn  and  compensate  plaintiff,  that  it  be  restrained 
Irom  using  said  track  to  run  cars  over  it  by  any  sort  of 
power,  or  means  of  locomotion."  The  plaintiff's  contention 
is  that  the  sections  of  Mansfield's  Digest  above  quoted  must 
be  restricted  in  their  operation  to  street  railroads  propelled 
by  animal  power,  ana  that  street  railroads  propelled  by 
steam,  or  other  mechanical  power,  fall  within  the  following 
provisions  of  Mansfield's  Digest,  in  the  chapter  entitleo 
"Railroads:"  "Sec.  5468.  Any  ri^ht  of  way  heretofore 
granted  by  the  city  council  of  any  city  of  the  first  or  second 
class,  or  the  town  council  of  any  incorporated  town,  to  any 
'railroad  company,  through  the  streets  of  such  city  or  town, 
with  the  right  to  establish  and  maintain  depots  ana  other  im. 
provements,  and  facilities  necessary  thereto,  shall  be  valid 
and  binding.  Sec.  5469.  The  city  council  of  any  city  of  the 
first  or  second  class,  and  the  town  council  of  any  incorpora- 
ted town,  shall  hereafter  have  power  to  grant  to  any  railroad 
company  the  right  of  way  through  the  streets  of  such  city 
or  town,  with  the  right  to  establish  and  maintain  depots,  and 
other  necessary  improvements,  in  connection  therewith.  Sec, 
$470.  If  any  property  is  injured  thereby,  the  railroad  com- 
pany shall  be  liable  for  sucn  damage,  and  the  same  shall  be 
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assessed  in  the  manner  provided  by  law  for  assessing  dam- 
ages for  the  appropriation  of  the  right  of  way  through  lands. 
Sec.  5471.  It  snail  require  the  written  consent  of  two-thirds 
of  the  property  in  value  on  said  street  or  streets ;  and,  to 
arrive  at  said  value,  the  last  assessment  of  said  real  estate  on 
said  street  or  streets  shall  determine  the  value  of  each  sepa- 
rate lot  or  parcel  of  land  thereon.    Act  March  i,  1883," 

The  difference  between  street  railroads  and  railroads  for 
general  traffic  is  well  understood.  The  diSerence  consists  in 
their  use,  and  not  in  their  motive  power,  A  rail- 
road, the  rails  of  which  are  laid  to  conform  lo  the  ButiBrtiom 
g^de  and  surface  of  the  street,  and  which  is  oth-  *•»■••■ 
erwise  constructed  so  that  the  public  is  not  ex-  ]^™I^'nj|. 
eluded  from  the  use  of  any  part  of  the  street  as  a  ntaru. 
public  way;  which  runs  at  a  modefate  rate  of 
speed,  compared  to  the  speed  of  traffic  railroads;  which  car- 
ries no  freii^ht,  but  only  passengers,  from  one  part  of  a  thickly 
populated  district  to  another,  m  a  town  or  city  and  its  sub- 
urbs, and  for  that  purpose  runs  its  Cars  at  sfiort  intervals, 
stopping  at  the  street  crossings  to  receive  and  discharge  its 
passengers, — is  a  street  railroad,  whether  the  cars  are  pro- 
pelled by  animal  or  mechanical  power.  The  propelling 
gower  of^  such  a  road  may  b^  animal,  steam,  electricity,  ca- 
le,  tireless  engines,  or  compressed  air;  all  of  which  motors 
have  been,  and  are  now,  in  use  for  the  purpose  of  propellinff 
street  cars.  Encyclop.  Britannica,  (9th  Ed.)  tit,  "  Tramway, ' 
Doubtless,  other  methods  of  propelling  the  cars  of  street 
railroads  will  be  discovered  and  applied.  The  legislature 
having  empowered  the  city  to  authorize  the  construction  of 
street  railroads,  without  qualification  or  restriction  as  to  the 
motive  power  to  be  used  on  such  roads,  the  city  had  the  un- 
<ioubtea  right  to  authorize  animal  or  mechanical  power  to  be 
used  as  motors  on  such  roads.  Sections  5468-5471,  Mansf. 
Dig.,  relate  to  railroads  for  general  traffic,  and  not  to  street 
railroads,  whether  propelleJby  animator  mechanical  power. 
It  would  be  a  useless  consumption  of  time  to  cite  authorities  . 
to  show  that  it  would  be  competent  for  the  city,  under  its 
charter,  to  authorize  the  construction  and  operation,  on  the 
streets  of  the  city,  of  a  street  railroad  propelled   by  animal 

{>ower,  without  providing  foi-  compensation  to  the  abutting 
ot  owners;  but  the  learned  counsel  for  the  plaintiff  insists 
that  the  rule  is  different  where  the  propelling  power  is  steam. 
The  distinction  attempted  to  be  drawn  between  animal  and 
mechanical  power,  as  applied  to  street  railroads,  is  not  sound. 
The  motor  is  not  the  criterion,  ft  is  the  use  of  the  street, 
and  the  mode  of  that  use.  A  street  railroad  propeUed  by 
animal  power  might  be  so  constructed  and  operated  as  to  be 
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a  public  nuisance,  and  render  its  owners  liable  to  those  in- 
jured by  its  improper  construction  and  operation.  The  same 
is  true  of  a  street  railroad  operated  by  mechanical  power.  It 
may  be  so  constructed  and  operated  as  to  be  a  public  nui- 
sance, but  the  use  of  steam  on  such  a  railroad,  when  author- 
ized by  law,  does  not  per  se  make  it  a  nuisance,  or  entitle  the 
owners  of  the  abutting  property  to  compensation,  though 
the  fee  of  the  street  is  vested  in  them.  It  is  common  knowl- 
edge that  steam  motors,  for  operating  street  railroads,  are 
now  constructed  to  emit  so  little  gas,  steam,  or  smoke,  and 
make  so  little  noise,  that  they  do  not  constitute  any  reasona- 
ble ground  of  complaint  to  passengers  or  the  public.  They 
can  be  stopped  ana  started  as  quickly  and  as  safely  as  horse 
cars,  and  in  some  respects  can  be  operated  with  greater  ac- 
curacy and  precision.  Such  motors  are  in  use  in  cities  and 
their  suburbs  in  this  country  and  in  England.  Encyclop. 
Brittannica,  {9th  Ed.) 

The  operation  of  a  street  railroad  by  such  steam  motors, 
when  authorized  by  law,  on  a  public  street,  is  not  an  addi- 
tional servitude  or  burden  on  the  land  alreadj 
'■i[^"'*"'  dedicated  or  condemned  to  the  use  of  the  public 
HrtiMcom  Street,  and  is  therefere  not  a  taking  of  private 
•tntrt.  property,  but  is  a  modern  and  improved  use,  only, 

of  the  street,  as  public  way,  and  affords  to  the 
abutting  property  owner,  though  he  may  own  the  fee  of  the 
street,  no  legal  ground  of  complaint.  Briggs  v.  Lewiston  & 
A.  H.  R.  Co.,  79  Me.  363,  32  Am.  &  Eng.  R.  Cas.  167 ;  New- 
ell V.  Minneapolis,  L.  &  M.  R.  Co.,  35  Minn.  U2;  24  Am.  & 
Eng.  R.  Cas.  298 ;  People  v.  Kerr,  27  N.  Y.  204.  But  a  steam 
motor  may  be  of  "such  construction,  or  operated  in  such  a 
way  as  to  create  a  public  nuisance  to  the  injury  of  the  owners 
of  abutting  property :  and  where  that  is  the  case  the  legisla- 
tive authority  to  construct  the  road  will  be  no  justification 
of  the  nuisance.  If,  however,  the  defendant's  road  is  oper- 
ated by  the  use  of  the  improved  steam  motors  generally 
used  on  street  railroads,  and  the  emission  of  smoke,  gas, 
and  steam,  and  the  noise  produced  bj-  blast,  are  no  greater 
than  necessarily  attend  the  operation  of  such  motors  supplied 
with  the  improved  appliances  and  contrivances  in  common 
use,  then  the  plaintiff  has  no  ground  of  complaint  at  law  or 
in  equity.  Whetfter  the  defendant's  road  is  or  is  not  so  oper- 
ated, need  not  be  decided,  because,  in  any  event,  the  plaintiff, 
on  the  facts  of  the  case,  is  not  entitled  to  an  injunction,  but 
her  remedy,  if  any  she  has,  is  at  law.  Osborne  v.  Missouri 
Pac.  R.  Co.,  35  Fed.  Rep.  84,  37  Fed.  Rep.  830.  The  injunc- 
tion is  refused,  and  the  bill  dismissed,  without  prejudice  to 
the  plaintiff's  right  to  sue  at  law. 
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Brooklyn  City  R.  Co. 
{New  Yerk  Court  of  Appeals,  Second  Division,  June  4,  zSpo.) 

Street  R«ilw«y>— Unauthorized  Um  of  Street— Nuiwnce — Where  a  street 
railroad  company  which  operates  a  horse  railroad  is  authorized  to  use 
Steam  as  a  motive  power  on  a  portion  of  its  tine,  it  is  liable  for  a  nuisance 
if  it  uses  a  part  of  its  track  upon  which  it  is  not  authorized  to  use  steam 
for  the  purpose  of  switching  cars,  interfering  with  the  use  and  occupation 
of  the  premises  abutting  upon  such  street,  shaking  the  buildings,  and  dis- 
chai^ng  cinders,  smoke  and  dust  upon  the  premises. 

Sftme— Nuisance— injury  to  Prtmlse*— Province  of  Jury.— Whether  any 
substantial  injury  resulted  to  the  premises  and  their  use  from  such  causes 
was  a  question  of  fact  for  the  jury,  when  the  evidence  was  conflicting  in 
that  respect. 

Appeal  from  General  Term  of  the  Supreme  Court,  Second 
Department. 

Samuel  D.  Morris,  for  appellant.  ■ 
Geo.  W.  Rcederici,  for  respondents. 

Bradley,  J.~The  action  was  brought  to  recover  damages 
to  the  plaintiffs'  premises,  alleged  to  nave  been  suffered  by 
the  unlawful  running  and  operating  of  the  defend-  fmi*. 

ant's  cars  upon  the  street  in  front  oTsuch  premises, 
which  are  situated  on  the  northwesterly  corner  of  Third 
avenue  and  Twenty-Fourth  street  in  the  city  of  Brooklyn. 
Prior  to  1887  the  defendant  operated  a  horse-car  railroad  on 
the  avenue,  and  then,  pursuant  to  an  ordinance,  authorized 
by  Laws  1873,  chap.  432,  steam  motors  were  applied  by  the 
defendant  to  run  its  cars  between  the  city  line  on  the  south 
and  Twenty-Fourth  street  on  the  north.  For  the  purposes 
of  this  review  it  must  be  assumed  that  the  defendant  had  the 
right  to  use  such  motive  power  to  run  its  cars  upon  Third 
avenue  between  those  points,  and  that  the  plaintiffs  had  no 
right  to  complain  of  the  exercise  of  such  right.  The  subject 
oltheir  complaint  is  that  the  defendant's  cars,  so  propelled, 
did  not  stop  at  Twenty-Fourth  street,  but,  after  passing  into 
and  along  it  for  some  distance,  they  were  backed  into  Third 
avenue,  on  the  north  side  of  that  street,  and  there,  in  front 
of  the  plaintiffs'  premises,  were  switched  onto  the  southerly 
bound  track,  zna,  in  so  doing,  as  evidence  on  the  part  of  the 

ElaintiSs  tends  to  prove,  much  noise  was  made,  the  plaintiffs' 
uildings  shaken  some,  and  cinders,  smoke,  and  dust  dis- 
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charged  and  cast  upon  their  premises,  and  the  ordinary  use 
of  the  street  there  interrupted,  to  the  annoyance  of  the  oc- 
cupants, and,  as  a  consequence,  the  value  of  the  use  o(  the 
property  was  depreciated.  It  is  said  this  was  continued, 
with  only  a  few  minutes'  intermission  between  trains,  daily 
from  early  in  the  morning  until  midnight.  The  plainti&s' 
building  occupies  50  feet,  fronting  on  the  avenue,  ana  consists 
of  three  stores  on  the  ground  floor  and  a  dwelling  over  the 
central  portion  of  them. 

The  plaintiffs,  or  abutting  owners,  had  such  an  easement  in 
the  street  as  to  enable  them  to  insist  as  against  the  defendant 

that  it  should  be  devoted  to  such  use  only  as  was 
Caiatkariud  consistent  with  its  purposesas  a  public  Street.  Storj' 
bITi™^'""  ^-  ^^^   '^^^^  ^^-   *^-  Go.,  90  N.  Y.  122.  7  Am.  & 

Eng,  R.  Cas.  596;  Lahr  v.  Metropolitan  El.  R.  Co., 
104  N.  Y.  268,  It  will  be  assumed  that  the  defendant  had  ac- 
quired the  right  to  operate  a  horse  railroad  on  the  avenue  in 
front  of  the  plaintiffs'  place.  The  right  to  do  so,  given  pur- 
suant to  statute,  is  not  deemed  inconsistent  with  street  uses. 
People  V.  Kerr,  27  N.  Y.  188;  Mahady  v.  Bushwick  R.  Co., 
91  N.  Y.  148,  14  Am.  &  Eng.  R.  Cas,  142,  The  use  of  steam 
as  a  motive  power  in  the  movement  of  its  cars  at  the  place  in 
question  was  without  right  on  the  part  of  the  defendant  and 
po  far  as  it,  and  the  manner  in  whicn  it  was  used  there  in  the 
operation  of  the  cars,  had  the  efTect  to  molest  the  occupants 
in  the  use  and  enjoyment  of  the  premises  as  indicated  by  the 
evidence, on  the  part  of  the  plaintiffs,  it  was  in  the  nature  of 
a  nuisance.  Whether  any  subslantialmjury  resulted  to  the 
premises  and  their  use  from  such  causes  was  a  question  of 
tact  for  the  jury,  upon  the  conflicting  evidence  in  that  respect. 
The  inquiry  to  which  the  proof  was  directed  had  relation 
to  the  effect  upon  the  rental  value  of  the  premises,  and  there 
^^^  was  evidence  tending  to  show  that  the  consequence 

of  such  cause  was  a  depreciation  of  such  value  to 
the  extent  fully  equal  to  the  amount  recovered.  The  weight 
of  the  evidence  on  that  subject  is  not  here  for  consideration. 
It  may  be  assumed,  in  view  of  the  instruction  to  the  jury, 
that  recovery  was  had  for  such  damages  so  sustained  up  to 
the  time  of  tne  trial,  although  the  plaintiffs  were  entitled  to 
recover  such  only  as  had  accrued  at  the  time  of  the  com- 
mencement  of  the  action.  Uline  v.  New  York  Cent.  &  H,  R. 
R.  Co.,  lor  N.  Y.  98,  23  Am.  &  Eng.  R.  Cas.  3;  Pond  v.  Met- 
ropolitan El.  R.  Co.,  112  N.  Y.  186.  But  as  that  question  was 
not  raised  at  the  trial,  it  is  not  here  for  consideration.  If, 
however,  the  fact  is  as  assumed  in  that  respect,  the  recovery 
may  be  effectual  as  a  bar  to  any  future  claim  for  damages 
sustained  thereby  by  the  plaintiff  prior  to  the  time  of  the  tnal. 
McGovern  v.  New  York  Cent  R.  Co.,  67  N.  Y.  417. 


DigiMzedbyGoOglC 


VOL.43]  '  STREET   RAILWAYS— NUISANCE.  221 

The  court  was  requested  to  charge  the  jury  that  the  plaint* 
iffs  had  no  title  to  the  fee  inXhird  avenue,  and  that  the  de- 
fendant had  not  trespassed  upon  the  plaintifis'  prop- 
erty in  operating  its  cars  in  iront  of  their  property.  i»»trieti«»i 
The  court  dechned  to  do  so,  other  than  as  before  "■""' "  '"' 
charged,  and  the  defendant's  counsel  excepted.  The  plaint- 
iffs, in  their  complaint,  set  forth  the  description  of  the  prem- 
ises  in  the  same  manner  as  it  was  represented  by  the  deeds 
put  in  evidence,  and  alleged  that  the  ancestor  of  the  plaintiffs, 
and  from  whom  they  derived  their  title  by  descent,  was  seized 
and  possessed  of  the  premises  so  described  "subject  only  to 
the  public  easement  of  a  common  street  or  highway  in  that 
part  thereof  called  'Third  Avenue,'"  and  they  also  alleged 
that  since  the  plaintiffs  became  such  owners  the  defenciant 
had  unlawfully  operated  its  cars,  propelled  by  steam,  upon 
that  portion  of  their  premises  within  and  bou'nded  by  the 
center  line  of  the  avenue.  It  is  by  reason  of  this  element  of 
trespass  alleged  in  the  complaint  that  the  defendant's  counsel 
contends  the  court  should  have  charged  as  requested.  As- 
suming, as  we  do,  that  such  request  was  supported  by  the 
fact  embraced  in  it  in  respect  to  the  boundary  of  the  plaintiffs' 
premises,  the  defendant  was  entitled  to  the  charge  as  re- 
quested, unless  the  matter  was  obviated  by  what  had  occurred 
at  the  trial.  The  defendant's  counsel  had  moved  the  court 
to  require  the  plaintiffs  to  elect  whether  they  would  claim  to 
recover  for  trespass  or  nuisance,  and  the  court  remarked  that 
if  the  plaintiffs  would  waive  their  right  to  recover  nominal 
damages  for  a  trespass,  and  ask  to  recover  only  substantial 
damages  for  injury  to  the  premises,  the  motion  would  be 
denied.  Thereupon  the  plaintiffs'  counsel  waived  any  right 
they  had  to  nommal  damages  for  trespass,  and  in  the  charge 
to  the  jury  the  court  so  treated  the  case,  and  made  the  rignt 
of  recovery  dependent  upon  the  finding  of  the  jury  that  there 
had  been  a  substantial  injury  to  the  use  of  the  plaintiffs'  prem- 
ises by  the  operation  of  the  cars  with  steam  in  front  of  the 
premises,  ana  charged  them  that  the  question  whether  they 
were  bounded  by  the  center  of  the  avenue  had  no  importance. 
It  is  therefore  clear  that  the  question  of  title  to  land  within 
the  street  was,  by  the  waiver  of  the  plaintiffs'  counsel  and  the 
charge  of  the  court,  out  of  the  case  as  it  went  to  the  jury, 
and  that  the  defendant  could  not  be,  and  was  not,  in  any 
manner  prejudiced  by  the  refusal  of  the  court  to  charge  as 
so  requested,  or  by  the  charge  as  made  in  that  respect.  We 
have  examined  all  the  exceptions  appearing  in  the  record  to 
have  been  taken  bv  the  defendant,  and  fail  to  see  in  them  any 
support  for  the  charge  of  error  in  the  rulings  of  the  court. 
The  judgment  should  be  affirmed.  All  concur,  except  Brown, 
J.,  not  sitting. 
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In  re  Third  Avenue  R.  Co. 

{Nov  York  Court  of  Appeals,  yuiu  I  J,  iSpO.) 

StrMt  Rullwayi— Consant  of  City  Airthoritlet—Change  of  Powor. — The 
provision  of  the  New  York  Const.,  art.  3,  §  18,  that  "  no  law  shall  authorize 
the  construction  or  operation  of  a  street  railroad  except  upon  the  condi- 
tion that  the  consent  of  the  owners  of  half  in  value  of  the  property  bounded 
or,  and  the  consent  also  of  the  local  authorities  having  control  of,  thai  por- 
tion of  a  street  or  highway  upon  which  it  is  proposed  to  construct  or 
operate  such  railroad,  be  first  obtained,"  does  not  apply  where  it  is  pro- 
pose to  change  the  motive  power  of  a  street  railroad  to  cable  Of  electric- 
ity, instead  of  animal  or  horse  power,  and  a  statute  which  authorizes  a 
street  railway  to  make  such  change  upon  the  consent  only  of  one-half  in 
value  of  the  abutting  proprietors,  is  not  invalid. 

Appeal  from  General  Term  of  the  Supreme  Court,  First 
DepartmenL 

Petition  for  mandamus  to  the  commissioner  of  public  works 
of  the  city  of  New  York,  requiring  him  to  issue  a  permit  for 
the  work  necessary  to  change  the  petitioner's  surface  railroad 
into  a  cable  railroad.  The  petitioner  appeals  from  a  judg- 
ment denying  the  application. 

Edward  Lauterbach,  for  appellant. 

D.J.  Jean,  for  respondent. 

Earl,  J. — The  Third  Avenue  Railroad  Company  was  duly 
organized  under  the  laws  of  this  state  long  before  January, 
I,  1875,  and  had  constructed  its  road,  and  for  many 
years  prior  to  that  time  had  operated  it  by  horse 
power.  In  February,  1887,  it  resolved  to  adopt  the  cable  , 
system  for  the  movement  of  its  cars,  instead  of  horses;  and 
in  May  of  the  same  year  it  applied  to  the  supreme  court  for 
a  writ  of  mandamus  to  compel  the  commissioner  of  public 
works  then  in  office  to  issue  a  permit  authorizing  it  to  open 
the  streets  along  the  route  of  its  road  to  introduce  the  cable 
s>'stem.  The  writ  was  denied  in  the  supreme  court, (i  N.  Y, 
Supp.  197,)  and  the  decision  of  that  court  was  affirmed  in  this 
court  {112  N.  Y.  396).  We  affirmed  the  decision  on  the 
ground  that  the  company  did  not  have  the  power,  under  its 
charter,  to  interfere  with  the  streets  in  the  mode  proposed 
for  the  introduction  of  the  cable  system.  We  held  tnat  there 
was  want  of  legislative  authority  to  do  what  the  company 
proposed  at  that  time,  and  our  decision  goes  no  further. 
Thereafter  the  company  applied  to  the  legislature  for  the 
necessary  power,  and  procured  the  passage  of  the  act,  chap. 
S31  of  the  Laws  of  1889,  which  provides  as  follows:    "Any 
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Street  surface  railway  company  may  in  any  case  operate  any 
portion  of  its  railroad  by  cable  or  electricity,  or  by  any  power 
other  than  locomotive  steam  power,  instead  of  by  animal  or 
horse  power,  which  may  be  approved  by  the  state  board  of 
railroad  commissioners,  and  consented  to  by  the  owners  of 
ODe-half  in  value  of  the  property  bounding  on  that  portion 
of  the  railroad  as  to  which  a  change  of  motive  power  is  pro- 
posed; and,  in  case  the  consent  of  the  property  owners  can- 
not be  obtained,  then  the  determination  of  three  disinterested 
commissioners,  appointed  by  the  general  term  of  the  supreme 
court  in  the  department  in  which  said  railroad  is  located,  in 
favor  of  such  motive  power,  confirmed  by  said  court,  shall 
be  taken  in  lieu  of  the  consent  of  said  property  owners.  *  * 
It  shall  be  lawful  for  any  such  railroad  company  to  make 
any  changes  in  the  construction  of  its  road  or  roadbed  at  any 
time  rendered  necessary  by  a  change  in  its  motive  power." 
Subsequentlj'  the  company  procured  the  consent  of  trie  own- 
ers of  one-half  of  the  property  bounded  on  the  route  of  the 
railroad,  and  the  approval  of  the  railroad  commissioners,  for 
the  substitution  and  introduction  of  the  cable  system  for 
moving  its  cars.  The  commissioner  of  public  works  again 
refused  to  permit  the  company  to  open  the  streets,  and  to 
introduce  the  cable;  and  the  company  again  applied  to  the 
supreme  court  for  a  mandamus  to  compel  him  to  issue  the 
permit,  which  was  denied,  (9  N.  Y,  Supp.  686,  833,)  on  the 
ground  that  under  the  constitution  of  tne  state,  the  change 
to  the  cable  as  a  motive  power  could  not  be  lawfully  made 
without  the  consent  of  the  local  authorities,  which  had  not 
been  obtained.  The  constitutional  provision  referred  to 
came  into  operation  January  i,  1875,  and  is  found  in  §  18  of 
article  3  of  tne  constitution,  and  is  as  follows  :  "  But  no  law 
shall  authorize  the  construction  or  operation  of  a  street,  rail- 
road except  upon  the  condition  that  the  consent  of  the  own^ 
ers  of  one-halt  in  value  the  property  bounded  on,  and  the 
consent,  also,  of  the  local  authorities  having  the  control  of 
that  portion  of,  a  street  or  highway  upon  which  it  is  proposed 
to  construct  or  operate  such  railroad  be  first  obtained. ' 

The  act  of  1889  did  not  authorize  the  construction  of  this 
railroad.     It  was  already  constructed,  and  had  been  in  oper- 
ation for  many  years.     It  was  a  street  surface  rail- 
road before,  and  was  to  remain  so.     The  company  ComiHtiiioB- 
was  to  continueto  operate  its  carsas  before  ;  thatis,  •'>'""'■'" 
cars  01  the  same  general  character,  carrying  pas-  tochaagxif 
sengers,  moved  upon  iron  rails,  ata  moderate  rate  ■atiTcpoon. 
of  speed,  back  and  forth  through  the  streets.    AH 
this  it  had  the  right  to  do  under  its  original  charter.     It  took 
no  right  to  operate  its  road  under  the  act  of  1889 :  and,  rest- 
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ing  upon  that  act  alone,  it  could  not  operate  its  road.  That 
simply  confers  the  right  to  adopt  a  new  motive  power,  and 
so  far  it  is  a  regulating  act.  It  confers  no  substantial  fran- 
chise to  conduct  or  operate  a  road.  It  specifies  how  the 
chartered  obligations  of  the  company  may  be  performed,  and 
its  chartered  rights  exercised.  The  powers  and  franchises 
of  street  railways  existing  prior  to  1875  may  be  regulated 
without  violating  the  constitutional  provision  referred  to, 
and  this  may  be  done  by  enlarging  as  well  as  restricting 
them.  The  manner  in  which  an  existing  franchise  to  oper- 
ate a  railroad  may  be  exercised  is  matter  of  regulation,  and 
is  generally  withm  the  absolute  control  of  the  legislature.  It 
is  not  needful  nor  wise  now,  even  if  possible,  to  determine  or 
say  in  a  general  way  how  far  the  legislature  may  add  to  or 
enlarge  the  powers  and  franchises  of  an  existing  street  rail- 
road company  without  violating  the  constitutional  provision 
referred  to.  It  is  sufficient  to  say  that  it  cannot  give  to  an 
existing  street  railroad  company  authority  to  substantially 
construct  or  operate  a  new  road,  or  to  make  the  road,  in  its 
construction  and  operation,  a  diSerent  one  from  what  it  be- 
fore was ;  and  this  it  has  not  done  by  the  act  of  1 88g.  It  is 
the  same  railroad  ;  and,  when  operated  by  means  of  a  cable, 
it  will  not  materially  increase  its  interference  with  the  street 
for  all  street  purposes.  It  is  true  that  the  act  of  1889  confers 
a  new  or  additional  franchise  upon  an  existing  railroad  com- 
pany, and  authorizes  it  to  impose  upon  the  streets  a  greater 
or  aifierent  burden  ;  but  there  is  nothing  in  the  constitution 
which  prohibits  this.  The  legislature  could,  without  violat- 
ing the  constitution,  authorize  an  independent  company  or 
private  individuals  to  p\a,ce  in  any  street  of  the  city  a  cable 
for  the  traction  of  cars  or  other  vehicles  lawfully  owned  and 
maintained  by  others.  By  so  doing,  it  would  not  in  any 
■  proper  sense  authorize  the  construction  or  operation  of  any 
railway.  If  it  could  authorize  any  independent  company  or 
private  individuals  to  do  this,  it  could  authorize  the  railroad 
company  itself  to  do  it.  These  views  find  some  sanction  in 
the  cases  of  /«  re  New  York  El.  R,  Co.,  70  N.  Y.  327,  and  fn 
re  Gilbert  El.  R.  Co.,  Id.  361,  and  they  are  not  in  conflict 
with  anything  decided  in  Astor  v.  New  York  A.  R.  Co., 
113  N.  Y.  93.  We  are  therefore  of  opinion  that  the  or- 
ders of  the  general  and  special  terms  snould  be  reversed, 
and  the  application  for  the  mandamus  granted,  with  costs  in 
all  the  courts.  All  concur,  except  Ruger,  C.  J.,  not  voting, 
and  Andrews,  J.,  absent. 
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City  of  Utica  et  al. 

(AVw  York  Court  of  Appeals,  June  ly,  iSpo) 

StTMt  Railway* — Repur  of  Streets — Oiicretlonary  Powar  of  City. — A  pro- 
vision of  acity  charter  by  which  "the  common  council  is  authorized  to 
require  all  railroad  comjmnies  operating  street  railroads  in  any  streets  of 
the  city  to  repave  between  their  tracks,  and  at  least  two  feel  in  widcii  on 
either  side  thereof,  whenever  the  common  council  shall  deem  such  repave- 
ment  necessary,"  is  not  mandatory  so  as  absolutely  to  bind  the  city  to  im- 
pose the  expense  of  paving  therein  specified  upon  the  railroad  company, 
but  merely  confers  a  discretionary  power  upon  the  city ;  and  an  assess- 
ment which  provides  that  one-third  of  the  expense  of  repaving  a  street 
shall  be  bome  by  the  city  and  two-thirds  by  the  abutting  lot  owners  is  not 
Ulegal. 

8ani«— Obligfotion  to  Reitora  Street  to  Former  UtelulneMi— Although  a 
statutory  provision  that  a  railroad  company  may  construct  its  road  "  along 
or  upon  •  •  *  any  street  or  highway, '  but  that  the  "  company  shall 
restore  the  street  or  highway  •  *  ■•  to  its  former  state,  or  to  such 
slate  as  not  necessarily  to  have  impaired  its  usefulness,"  requires  a  rail- 
road company  not  only  to  restore  a  street  to  its  former  state  so  as  not  un- 
necessarily to  impair  its  uselulness,  and  also  to  keep  the  portion  of  the 
street  used  by  it  in  a  reasonable  state  of  repair,  it  does  not  bind  the  com- 
pany whenever  the  municipality  shall  resolve  to  pave  or  repave  a  street  to 
conform  its  repairs  to  the  absolute  directions  and  requirements  of  the 

Same — Failure  of  City  to  Enforce  Liability— Validity  of  Atuument.—Even 
if  a  railroad  company  be  under  obligation  by  the  statute  under  which  it  is 
organized  to  repave  the  streets  between  its  tracks,  and  therefore  ought  to 
bear  some  portion  of  the  expense  of  a  pavement  ordered  by  the  city,  the 
failure  of  the  city  to  enforce  the  liability  of  the  company  does  not  render 
illegal  an  assessment  imposing  two-thirds  of  the  expense  upon  the  abut- 
ting property  owners  and  one-third  upon  the  city, 

&me— Liability  of  Leuee— Applleability  of  Statute.— Although  a  street 
railroad  company  be  organized  under  3  statute  which  provides  that  such 
companies  shall  whenever,  and  as  required,  and  under  the  supervision  of 
the  proper  local  authorities,  have  and  keep  in  permanent  repair  the  por- 
tion of  every  street  and  avenue  between  its  tracks,  and  a  space  two  feet 
in  width  outside  thereof,  yet  where  such  company  operates  the  railroad  as 
the  lessee  of  another  company  under  a  lease  by  which  it  succeeds  to  all 
the  rights  of  the  lessor  and  operates  the  road  in  the  right  of  the  lessor, 
and  the  lesscw  is  organized  under  a  statute  which  simply  requires  it  to  re- 
Store  the  street  or  highway  to  its  former  state,  or  to  such  state  as  not  nec- 
essarily to  have  impaired  its  usefulness,  the  provision  of  the  act  under 
which  the  lessee  is  oi^anized  is  not  applicable,  the  liability  of  the  leasee 
being  governed  by  the  statute  which  governs  the  liability  of  the  lessor. 

Bune — Enforcement  of  Contraet^Rlghts  of  City.— Where  a  street  rail- 
road company  is  under  contract  with  the  city  "  to  replace  and  keep  in  re- 
pair the  pavement  between  and  at  least  two  feet  in  width  on  each  outer 
.43  A.  4  E.  R.  Cas.— 15 
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side  of  its  tracks,  such  contract  can  only  be  enforced  in  an  action  at  the 
instance  of  the  city. 

8ama— Effaot  of  Contract  upon  Liability  of  Abutting  Ownart.— Such  con- 
tract, or  the  relations  created  thereby  does  not  prevent  the  city  from  pav- 
ing the  whole  street,  and  levying  an  assessment  for  the  expense  thereof 
upon  the  abutting  proprietors  as  provided  by  the  city  charter. 

Appeal  from  General  Term  of  the  Supreme  Court,  Fourth 
Department. 

The  Utica  City  Railroad  Company  was  organized  under 
the  general  railroad  act  in  1862,  ana  it  applied  to  the  com- 
mon council  of  the  city  for  permission  to  lay  its  tracks  in  the 
streets  ;  and  permission  was  given  "  upon  condition,  never- 
theless, that  the  said  railroaa  company  shall  and  doth  con- 
struct the  said  railroad  upon  the  most  approved  plan,  and  in 
a  Secure  and  substantial  manner,  and  replace,  and  keep  in 
good  repair,  the  pavement  between,  and  at  least  two  feet  in 
width  on  each  outer  side  of,  the  tracks,  the  whole  to  be  done 
subject  and  according  to  the  directions  of  the  city  surveyor," 
The  railroad  was  built  through  Genesee  street,  ana  has 
been  maintained  there  ever  since.  The  Utica  Belt  Line 
3treet  Railroad  Company,  on  the  ist  day  of  December,  1886, 
became  the  lessee  of  the  road  for  99  years^and  has  since  been 
in  possession  of  and  operated  the  same.  On  the  28th  day 
of  May,  1888,  the  city  duly  made  a  contract  with  the  War- . 
ren-Scnarf  Asphalt  Paving  Company  for  paving  Genesee 
street,  and  that  company  fully  performed  its  contract,  and 
paved  the  street ;  ana  the  expense  thereof  was  upwards  of 
$!00,000.  After  deducting  one-third  of  the  entire  expense, 
the  remainder  was  assessed  upon  the  property  fronting  on 
the  street.  Theplaintifl's  property  was  thus  assessed,  and 
he  complains  that  the  assessment  is  illegal,  because  the  rail- 
way company  should  have  paid  or  borne  the  expense  of  pav- 
ing between  its  tracks,  and  for  two  feet  on  eaCh  side  thereof, 
and  the  expense  of  that  portion  of  the  pavement  should  not 
have  been  included  in  the  assessment;  and  he  brought  this 
action  to  restrain  the  enforcement  of  the  assessment,  and  tO 
have  it  declared  illegal  and  void  ;  and,  the  supreme  court 
having  decided  in  his  favor,  the  city  has  appealed  to  this 
court. 

A.  M.  BeardsUy,  for  appellant. 

W.  A.  Ma/ieson  and  P.  C,J.  De  Angelis,  for  respondent. 

Earl,  J.^It  was  found  by  the  trial  judge  that  at  the 
time  the  cijy  entered  into  the  contract  with  the  Warren- 
Scharf  Asphalt  Paving  Company,  the  pavement  in  Genesee 
street  "  was  worn  out,  in  very  bad  and  dangerous  condition, 
and  was  all  cut  up  and  rough,  and  a  new  pavement  was  neces- 
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sary."  Under  such  circumstances,  it  was  the  duty  of  the  city 
to  cause  the  street  to  be  repaved.  Under  its  char- 
ter the  general  duty  is  imposed  upon  it  to  repair,  omtjuitttj 
pave,  and  repave  its  streets  ;  and  ample  provisions  «i^ri»fc« 
are  containea  in  its  charter  to  enable  it  to  discharge  nvtrtt. 
this  duty.  Chapter  18,  Laws  1862,  as  amended 
by  chapter  28,  Laws  1870,  chapter  426,  Laws  1887,  and  by 
other  acts.  In  the  act  of  1862,  §  99,  the  entire  expense  of 
paving  and  repaying  streets  was  required  to  be  assessed' 
upon  the  lots  fronting  ripon  the  streets,  in  proportion  to  their 
number  of  feet  fronta^ge.  By  the  amendments  to  the  charter 
passed  in  1887,  where  any  street  has  been  paved  or  repaved, 
the  comraon  council  is  required  to  ascertain  the  whole  ex- 
pense thereof,  and,  after  cieducting  therefrom  one-third,  to 
be  borne  and  paid  by  the  city,  it  is  required  to  assess  the  re- 
maining two-thirds  upon  the  property  fronting  upon  the 
street,  and  the  assessment  complamed  of  was  made  in  this 
way.  If  there  were  no  other  statutes  bearing  upon  the 
case,  there  would  be  no  doubt  that  this  assessment  was 
properly  made,  and  legal.  It  was  the  duty  of  the  city,  and 
it  had  authority,  to  cause  the  paving  to  be  done ;  and  it 
caused  the  assessment  to  be  made  in  precise  accordance  with 
the  law. 

In  section  79  of  the  charter  of  1862,  it  was  provided  that 
the  common  council  should  have  the  power  to  perform  the 
duties,  and  be  subject  to  the  liabilities,  of  commis- 
sioners of  highways  in  towns,  with  the  exceptions  st«t»t«eB»' 
and  modifications  contained  in  that  act;  and  it  was  f!I!r.I!fI!r;,. 

■  1      1     1  ■        1  III  ,.  r  \  I  Irsl of itr«»to 

provided  that  it  should  have  power  '  (i)  to  lay  out,  Mtitj. 
open,  make,  amend,  repair,  alter,  extend,  widen, 
contract,  and  discontinue  streets,"  etc. ;  "  (2)  to  clean  the 
same,  and  to  pass  ordinances  requiring  the  same  to  be  kept 
clean  and  in  proper  order,"  etc, ;  "(3)  to  require,  direct,  and 
regulate  the  planting,  rearing,  and  preserving  of  ornamental 
trees  in  the  streets  and  public  grounds  of  the  city  ;  (4)  to  lay 
out,  improve,  and  ornament  public  parks  and  pleasure  grounds, 
and  to  pass  ordinances  and  regulations  concerning  their  reg- 
ulation and  use."  And,  by  the  amendment  of  section  79  in 
i87osubdivision  5  wasadded.asfollows:  "(5)  To  regulate  the 
operating  and  running  of  streetcars  through  any  of  the  streets 
of  the  city  ;  to  cause  the  company  or  companies  owning  said 
railroads  or  tracks  to  keep  the  parts  of  the  street  occupied  by 
them  in  good  condition,  and,  whenever  in  the  opinion  of  the 
common  council  it  shall  be  necessary  or  proper,  to  cause  any 
company  or  companies  having  two  or  more  tracks  laid  through 
any  street  to  remove  such  track  or  tracks  in  excess  of  one 
track  ;  and,   whenever  the  common  council  shall  determine 
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to  pave  any  unpaved  street  in  which  said  railroad  track  shall 
be  laid,  the  common  council  shall  have  authority  to  cause  said 
company  or  companies  to  move  said  track  or  tracks,  and 
place  the  same  on  such  portion  of  said  street  as  the  common 
council  may  direct.  T/ic  common  council  is  hereby  authorized  to 
require  all  railroad  companies  operating  street  railroads  in  any  of 
the  streets  of  th£  city  to  repave  between  their  tracks,  and  at  least 
two  feet  in  width  on  each  side  thereof,  whenever  the  common  coun- 
cil shall  deem  such  retavement  necessary.  But  nothing  contained 
in  this  section  shall  be  so  construed  as  to  impair  any  rights 
which  have  heretofore  been  granted  to,  or  acquired  by,  the 
Utica  City  Railroad  Company."  The  plaintiff  claims  that, 
by  virtue  ol  the  italicised  portion  of  this  section,  the  railroad 
company  was  absolutely  bound  to  pave,  or  bear  the  expense 
of  paving,  the  street  between  its  tracks,  and  for  two  feet  in 
width  on  the  sides  thereof,  and  that  the  city,  therefore,  had 
no  authority  to  impose  the  expense  of  such  paving  upon  the 
property  fronting  upon  the  street.  ' 

We  do  not  think  that  the  provision  quoted  is  mandatory, 
so  as  absolutely  to  bind  the  city  to  impose  the  expense  of  the 

paving  therein  specified  upon  the  railroad  company. 
Sight  to  r«^  Whetner  the  common  council  should  require  the 
qiinron-  railroad  company  to  do  this  paving  was  discretion- 
M''-t»Mr«-  ^'"y  w'"^^  ^^^  ^"^  its  discretion  was  to  be  exercised 
u«ianp«"-  in  view  of  all  the  circumstances;  and  if  it  deter- 
•"•  mined,  for  any  reason,  that  it  would  not  be  just, 

legal,  or  proper  to  impose  the  burden  upon  the  rail- 
road  company,  it  could  omit  to  do  so.  It  will  be  observed 
that  the  powers  conferred  upon  the  common  council  in  sec- 
tion 79  are  generally  discretionary.  Certainly,  everything 
else  contained  in  subdivision  5  is  discretionary.  We  know  of 
no  rule  of  law  which  requires  or  authorizes  the  courts  to  hold 
that  such  language,  used  under  such  circumstances,  is  man- 
datory, and  imposes  an  imperative  duty  upon  the  common 
council,  leaving  it  with  no  discretion  whatever.  There  is  no 
arbitrary  rule  lor  the  construction  of  such  language.     The 

Kurpose  of  construction  and  interpretation  is  to  ascertain  the 
;gislative  intent,  and  to  that  end  it  is  the  general  rule  that 
words  must  receive  their  ordinary  signification,  unless  it  can 
be  seen  that  the  law  makers  meant  that  they  should  have  a 
more  limited  or  more  enlarged  signification. 

Generally,  permissive  words  used  in  statutes  conferring 
power  and  authority  upon  public  officers  or  bodies  will  be 
held  to  be  mandatory  when  the  act  authorized  to  be  done 
concerns  the  public  interest,  or  the  rights  of  individuals. 
Minor  v.  Mechanics'  Bank,  i  Pet.  (U.  S.),  46;  Thompson  v, 
Carroll,  22  How.  (U.  S.),  422;  Newburgh  &  C.  Turnpike 
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Road  V.  Miller,  5  Johns.  (N.  Y.},  Ch.  loi  ;  Malcom  v.  Rogers, 
5  Cow.  (N.  V).  188;  Mayor  of  New  York  v.  Furze,  3  Hill 
{N.  Y.),  612;  People  v.  Board  of  Superv's  of  Otsego  Co.,  51 
N.  Y.  401  ;  People  v.  Board  of  Police,  68  N.  Y.  1 14.     The  Ian- 

fuage  is  held  to  be  mandatory  in  such  cases,  not  arbitrarily, 
ut  Decause  such  is  supposed  to  have  been  the  legislative  in- 
tention. There  must  be  a  definite,  plain,  public  interest,  or 
a  vested,  well  defined,  private  right ;  and  then  it  will  very 
justly  be  supposed  that  the  legislature  meant  to  subserve  or 
protect  the  public  interest,  or  to  eive  or  secure  the  private 
ri^ht.  In  Thompson  v.  Carroll,  Mr.  Justice  Grier,  speaking 
oithe  cases  where  the  word  "  may  "  may  be  construed  to  mean 
"  must,"  said  :  "  It  is  only  where  it  is  necessary  to  give  effect 
to  the  clear  policy  and  inteotion  of  the  legislature  that  such 
a  liberty  can  be  taken  with  the  plain  words  of  a  statute." 

In  Mmor  v.  Mechanics'  Bank,  Mr.  Justice  Story,  speaking 
of  the  cases  where  permissive  words  in  a  statute  may  be  held 
to  be  mandatory,  said  :  "  Without  question,  such  a  construc- 
tion is  proper  in  all  cases  where  the  legislature  mean  to  im- 
pose a  positive  and  absointe  duty,  and  not  merely  to  give  a 
discretionary  power.  But  no  general  rule  can  be  laid  down 
upon  this  subject  further  than  that  that  exposition  ought  to 
be  adopted  in  this,  as  in  other  cases,  which  carries  into  effect 
the  true  intent  and  object  of  the  legislature  in  the  enactnjent. 
The  ordinary  meaning  of  the  language  must  be  presumed  to 
be  intended,  unless  it  would  manifestly  defeat  the  object  of 
the  provisions."  In  Newburgh  &  C.  Turnpike  Road  v.  Mil- 
ler it  was  provided  by  an  act  of  the  legislature  that  "  it  shall 
and  may  be  lawful"  for  the  turnpike  company  to  remove  a 
particular  toll  gate  ;  and  the  chancellor  held  that  the  act  left 
It  to  the  discretion  of  the  company  to  remove  the  gate  or  not ; 
and  he  announced  the  true  rule  of  construction  in  such  cases 
to  be  that  the  word  "  may  "  means  "  must "  or  "  shall "  only  in 
cases  where  the  public  interest  and  right  are  concerned,  and 
where  the  public  or  third  persons  have  a  claim  de  jure  that 
the  power  should  be  exercised.  In  Malcom  v.  Rogers  it  was 
provided  by  a  statute  that  co-heirs  "shall  or  may  recover  in 
one  writ  or  action  "  as  heirs  of  the  deceased  person ;  and  it 
was  held  that  they  were  not  compelled  to  join,  but  that,  in 
their  discretion,  they  could  bring  several  actions,  Suther- 
land, J.,  writing  the  opinion,  said  :  "  In  the  case  now  under 
consideration,  the  public  has  no  direct  or  immediate  interest 
in  the  question  ;  nor  have  third  persons  a  vested  right,  or,  as 
Chancellor  Kent  expresses  it,  a  claim  de  jure  to  call  upon  the 
plaintiff  to  exercise  the  authority  given  by  the  statute  to  sue 
jointly  with  his  co-tenants,  it  is  a  power  given  for  the  ben- 
efit 01  the  heirs,  which  they  may  exercise  or  not,  at  their  dis- 
cretion.    It  is  permissive,  merely,  and  not  compulsory," 
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Here  the  power  was  given  to  the  common  council  to  be  ex- 
ercised, not  for  the  public  generally,  but  for  the  benefit  of  the 
city.  There  was  no  definite  public  interest  apart  from  the 
city  to  be  subserved  or  protected.  The  common  council 
might  determine,  in  view  of  the  circumstances  of  the  road, 
the  condition  of  the  street,  and  the  nature  of  the  pavement, 
that  it  was  for  the  interest  of  the  city  that  the  street  should 
be  speedily  paved  in  a  particular  way,  under  an  entire  con- 
tract and  one  supervision.  Provided  the  street  be  kept  in 
good  condition,  it  is  a  matter  of  indifference  to  the  public 
generally  who  does  it.  The  private  owners  of  property  front- 
ing upon  the  street  had  no  vested  right  or  claim  dV  jure  that 
the  railroad  company  should  pave,  or  bear  the  expense  of 
paving,  any  portion  of  the  street.  The  railroad  company 
was  operating  its  railway  in  the  street  under  lawful  author- 
ity. It  was  using  the  street  for  a  street  purpose,  and  sub- 
jecting it  to  a  public  use.  It  was  engaged  in  the  public  serv- 
ice as  a  common  carrier  of  passengers.  If  the  same  passengers 
had  been  carried  over  the  street  in  ordinary  vehicles,  no  one 
would  pretend  that  the  carriers  of  them,  as  such,  should  bear 
any  portion  of  the  expense  of  paving  or  repairing  the  street. 

The  general  rule  is  that  streets  are  to  be  kept  in  repair 
by  the  public  generally,  or  by  abutting  owners  who  are 
most  benefited  by  the  good  condition  of  the  streets.  The 
railway  company  originally  came  into  this  street  by  the  con- 
sent of  the'  abutting  owners,  because  of  the  supposed  bene- 
fit to  their  property,  or  it  came  there  after  the  private  rights 
in  the  street  had  been  taken  by  condemnation  proceedings, 
and  thus  full  compensation  had  been  made  for  them.  In 
either  event  the  abutting  owners  have  no  more  right,  vested 
or  dejure,  to  demand  that  the  railway  company  shall  repair  a 
wornout  pavement,  than  it  has  to  demand  that  any  one  else 
who  extensively  used  the  street  with  carriages  and  wagons 
should  do  so.  Their  right  may  be  greater  in  degree  in  the 
one  case  than  in  the  other,  but  not  fundamentally  diSerent. 
The  abutting  owners  are  greatly  benefited  by  the  presence 
of  the  railway  in  the  street;  and  they  cannot,  as  matter  of 
right  and  of  abstract  justice,  claim  the  further  benefit  of  hav- 
ing a  portion  of  the  street  paved  and  repaired  by  the  railway 
company.  It  cannot^  therefore,  be  said  that  the  abutting 
owners  had  an  absolute,  immediate,  or  vested  right  which 
the  legislature  intended  imperatively  to  provide  for  in  this 
statute,  and  hence  the  words  must  have  their  ordinary  mean- 
ing, and  be  construed  as  permissive  only;  and,  therefore,  it 
cannot  be  said  that  this  provision  of  the  charter  was  violated 
by  the  assessment  as  made. 

In  subdivision  4  of  section  99  of  the  city  charter  it  is  pro- 
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vided  that  "  whenever  the  owner  or  occupant  of  property 
fronting  on  any  street,  lane,  or  highwa)-  shall  fail  to  keep  or 
put  the  sidewalk  in  proper  repair,  in  accordance  with  the 
rules,  regulations,  or  ordinances  prescribed  by  the  common 
council,  the  street  commissioner  shall  repair  the  same,  and 
the  expense  of  such  repair  shall  be  a  lien  upon  said  property,  ■ 
and  must  be  levied,  assessed,  and  collected  as  other  assess- 
ments for  local  improvements  are  levied,  assessed,  and  col- 
lected, except  that  the  expense  of  repaying  between  and  on 
the  outer  sides  of  street  railroad  tracks  may  be  collected 
from  said  railroad  company  or  companies,  as  hereinafter  pro- 
vided." This  provision  relates  only  to  the  repair  of  side- 
walks, and  it  is  impossible  to  give  any  meaning  or  force  to 
the  latter  portion  tnereof,  as  sidewalks  are  never  laid  between 
the  tracks  of  street  railways.  Besides,  the  expense  of  this 
paving  is  not  in  any  proper  sense,  and  certainly  not  within 
the  meaning  of  the  charter,  an  expense  for  repairing;  and 
no  provision  is  anywhere  made  in  trie  charter  for  collecting 
such  expenses  from  the  railroad  company. 

The  Utica  City  Railroad  Company,  to  whose  rights  and 
franchises  the  Utica  Belt  Line  Street  Railroad  Company  has 
succeeded,  was  organized  under  the  railroad  act 
of  1850,  and  it  is  provided  in  subdivision  5  of  sec-  OMig.ti»» 
tion  28  of  that  act  that  a  railroad  company  may  xortwon' 
construct  its  road "  along  or  upon  *  *  *  any  nnn. 
street  or  highway,"  but  that  the  company  shall  re- 
store the  street  or  highway  *  »  »  touched  to  its  former 
state,  or  to  such  state  as  not  necessarily  to  have  impaired 
its  usefulness."  It  seems  to  be  supposed  by  the  learned 
counsel  for  the  plaintiff  that  under  that  section  the  duty  de- 
volved upon  the  railroad  company  to  do  the  paving  between 
its  tracks,  and  for  two  feet  on  either  side  thereof.  It  is  un- 
doubtedly true,  according  to  the  decisions  of  this  court  and 
of  the  supreme  court,  that  under  that  provision  a  railroad 
company  is  not  only  bound  to  restore  a  street  used  by  it  to 
its  former  state,  so  as  not  unnecessarily  to  impair  its  useful- 
ness, but  is  also  bound  to  keep  the  portion  of  the  street  used 
by  it  in  a  reasonable  state  of  repair.  That  certainly  does 
not  bind  a  railroad  company,  wnenever  the  municipality 
shall  resolve  to  pave  or  repave  a  street,  to  conform  its  re- 
pair^ to  the  absolute  directions  and  requirements  of  the  mu- 
nicipality. In  this  case,  by  virtue  of  the  general  railroad 
act,  this  company  could  not  be  required  to  make  the  asphalt 
pavement.  If  it  restored  the  street  to  its  former  usefulness, 
and  maintained  it  in  that  condition,  it  discharged  its  whole 
duty  under  the  general  railroad  act.  People  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  74  N.  Y.  302  ;  Gale  v.  New  York  Cent. 
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&  H.  R.  R.  Co.,  76  N.  Y.  594 ;  Masterson  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  84  N.  \.  247,  3  Am.  &  Eng.  R.  Cas.  408 ; 
People  V.  New  York,  N.  H.  &  H.  R.  Co.,  89  N.  Y.  266,  ic 
Am.  &  Eng.  R.  Cas.  230.  But  if  the  railroad  company  was 
under  some  oblieation  to  improve  the  pavement  between 
and  about  its  tracks,  and  therefore  ought  to  have  borne  some 
portion  of  the  expense  of  this  pavement,  the  failure  of  the 
city  to  enforce  that  liability  on  its  part  does  not  render  this 
assessment  illegal.  There  was  no  special  duty  resting  upon 
the  common  council  to  enforce  the  liability.  If  the  owners 
of  the  property  fronting  upon  the  street  had  a  peculiar  in- 
terest to  have  that  obligation  on  the  part  of  the  railroad  com- 
pany discharged,  they  could  have  taken  proceedings  on  their 
own  behalf  to  enforce  it. 

The  Utica  Belt  Line  Street  Railroad  Company  was  organ- 
ized under  the  general  act  for  the  construction  of  street  sur- 
face  railroads,  (chapter  252  of  the  Laws  of  1884,) 
ur'ofi^M«'.  section  g  of  which  provides  that  "every  such  cor- 
poration, incorporated  under  or  constructing,  ex- 
tending, or  operating  a  railroad  constructed  or  extended 
under  the  provisions  of  this  act,  within  the  incorporated 
cities  and  villages  of  this  state,  shall  also,  whenever  and  as 
required,  and  under  the  supervision  of  the  proper  local  au- 
thorities have  and  keep  in  permanent  repair  the  portion  of 
every  street  and  avenue  between  its  tracks,  the  rails  of  its 
tracks,  and  a  space  two  feet  in  width  outside  and  adjoining 
the  outside  rails  of  its  track  or  tracks,  so  long  as  it  shall  con- 
tinue to  use  such  tracks,  so  constructed  under  the  provisions 
of  this  act.  In  case  of  the  neglect  of  such  corporations  to 
make  such  pavement  or  repairs,  the  local  authorities  may 
make  the  same  at  the  expense  of  such  corporation  after  the 
expiration  of  thirty  days'  notice  to  do  so. '  But  the  Utica 
Belt  Line  Street  Railroad  Company  was  not  operating  its 
road  under  that  act.  By  a  lease  authorized  by  chapter  305 
of  the  Laws  of  1885  it  had  succeeded  to  all  the  rights  of  the 
Utica  City  Railroad  Company,  and  was  operating  the  road 
in  the  right  of  that  company;  and  hence  that  section  has  no 
pertinency.  This  examination  of  the  statutes  shows  that 
there  is  nothing  in  them  forbidding  the  assessment  upon  the 
property  fronting  upon  this  street  for  two-thirds  of  the  whole 
expense  of  paving  the  street,  or  requiring  us  to  condemn 
this  assessment  as  illegal. 

But  reliance  for  the  maintenance  of  this  action  is  also  placed 
upon  the  condition  upon  which  permission  was  given  to  the 
Utica  City  Railroad  Company  to  build  its  road  in  the  street. 
As  the  company  accepted  the  permission  upon  the  conditions 
imposed,  and  constructed  its  railroad  thereunder,  it  must  be 
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held  to  have  agreed  to  comply  with  the  condition,  and  to  do 
what  is  required  thereby;  and  thus  it  became  bound 
"  to  replace  and  keep  in  good  repair  the  pave-  ■■*«•■•" 
ment  between,  and  at  least  two  feet  in  width  on  J,'^''i^' 
each  outer  side  of"  its  tracks,  according  to  the  di- 
rections of  the  city  surveyor.  But  this  being,  on  the  part  of 
the  company,  a  contract,  not  a  statutory  obligation,  it  could 
not  be  enforced  by  mandamus.  In  case  of  refusal  or  neglect 
■on  the  part  of  the  company  to  perform  its  contract,  the  only 
remedy  of  the  city  is  an  action  for  damages.  It  does  not  ap- 
pear in  this  record  what,  if  anything,  the  city  did  to  procure 
the  railroad  company  to  bear  some  portion  of  the  expense  of 
paving  the  street;  and  it  does  not  appear  what,  if  any,  nego- 
tiations took  place  between  the  city  and  the  company  in  ref- 
erence thereto.  The  precise  scope  of  the  agreement  growing 
out  of  the  condition  imposed  upon  the  railroad  company  is 
not  clear;  and  it  was  open  to  question  whether  the  company 
could  be  compelled  to  bear  any  portion  of  the  expense  01  this 
pavement.  In  case  of  refusal  on  the  part  of  the  company  to 
-do  the  paving,  or  to  bear  the  expense  thereof,  all  that  would 
be  left  to  the  city  would  be  a  cause  of  action  to  be  enforced 
by  litigation.  While  the  litigation  might  be  going  on,  what 
was  to  become  of  the  street,  and  how  was  that  to  oe  kept  in 
repair,  and  the  duty  of  the  city  in  reference  thereto  to  be  dis- 
charged? Who  was  to  determine  whether  the  litigation 
should  be  entered  on?  The  abutting  owners  are  not  parties 
to  the  contract,  and  it  was  not  obtained  for  their  special  ben- 
eiit.  The  contract  is  with  the  city,  and  it  could  enforce  or 
omit  to  enforce  it,  or  it  could  entirely  release  or  discharge  it. 
There  is  nothing  in  the  contract,  or  the  relations  created 
thereby,  which  prevented  the  city  from  paving  the  whole 
street,  and  laying  the  assessment  for  the  expense  thereof  as 
provided  by  the  charter.  If  it  had  a  cause  of  action  against 
the  railro^^d  company  on  account  of  the  paving,  it  may  yet 
enforce  that,  and  it  may  be  that  the  abutting  owners  would  be 
entitled  to  their  share  of  the  benefit  from  such  enforcement. 
The  mere  fact  that  the  city  possesses  a  cause  of  action  against 
the  company  for  breach  of  contract  does  not  disable  it  from 
making  a  valid  assessment  for  the  paving.  It  could  determine  . 
for  itself,  as  party  to  the  contract,  whether,  under  all  the  cir- 
cumstances, It  was  wise,  proper,  or  just  to  require  performance 
of  the  contract,  and,  in  case  of  refusal,  to  enter  upon  a  litiga- 
tion to  enforce  performance,  or  to  recover  damages  for  non- 
Sertormance.  If  the  case  of  Appleby,  26  Hun,  427,  is  in  con- 
ict  with  these  views,  we  do  not  yield  to  it  as  authority.  Our 
conclusion,  therefore,  is  that  this  assessment  was  not  shown 
to  be  without  jurisdiction,  and  illegal,  and  that  the  judgment 
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should  be  reversed,  and  a  ne%v  trial  granted,  costs  to  abide 
event.     All  concur,  except  Andrews,  J.,  absent 

8tr««t  RallwAyt — ObliKatlon  to  Pava  and  Rapair  Straats.— See  Sioux  Citjr 
Street  R,  Co.  v.  Sioux  City  (Iowa),  40  Am.  &  Eng.  R.  Gas.  275;  Memphis, 
P.  P.  &  B.  R.  Co.  V.  Sute  (Tenn.).  38  Id.  429.  note  433- 


Indianapolis  Cable  Street  R.  Ca 


Citizens'  Street  R.  Co. 

(Indiana  Supreme  Court,  June  ip,  l^m.) 

StraM  Railways— Exeluilv*  Privll^a  Aequlnd  by  Conitructtng  Track. — 
Where  a  street  railroad  company,  pursuant  to  the  powers  conferred  upon 
it  by  its  charter,  commences  in  good  faith  the  construction,  of  its  track  in 
a  street,  it  acquires  the  right  to  occupy  the  same  to  the  exclusion  of  all 
other  companies,  if  the  street  be  not  wide  enough  to  permit  the  con- 
struction of  additional  tracks. 

Same — Conflicting  Right! — Chartsr, — Where  a  company,  which  is  only 
authorized  by  its  charter  to  construct  a  cable  railroad,  enters  upon  a  street 
and  commences  therein  the  construction  of  a  horse  or  electric  railroad,  it 
is  a  mere  trespasser,  and  acquires  no  rights  in  the  street  as  against  a  horse 
railroad  company  which,  pursuant  to  its  charter,  subsequent^  commences- 
the  construction  of  a  horse  railroad  in  the  same  street. 

Appeal  from  Superior  Court,  Marion  County. 
Skepard  &  Mariindale,  Hammond  &  Rogers,   and  Jos.   B, 
Black,  for  appellant. 

H.  C.  Allen  and  Winter  &  Elam,  for  appellee. 

Coffey,  J. — This  was  an  action,  by  the  appellee  against 
the  appellant,  brought  for  the  purpose  of  enjoining  toe  ap- 
pellant from  constructing  a  street  railroad  on  certam  streets 
m  the  city  of  Indianapofis,  and  to  enjoin  it  from. interfering 
with  the  appellee  in  its  construction  of  a  street  railroad  on 
said  streets. 

It  is  alleged  in  the  complaint  that  the  Citizens'  Street  Rail- 
way is  a  corporation  organized  under  the  laws  of  this  state 
for  the  purpose  of  building,  maintaining  and  oper- 
•ooriliiB"''  *ti"?  street  railways  propelled  by  animal  power 
in  the  streets  of  the  city  of  Indianapolis;  that  after 
the  organization  of  said  corporation  the  common  council  of 
said  city,  on  the  i8th  day  of  January,  1864,  passed  an  ordi- 
nance, section  2  of  which,  and  by  the  terms  of  section  3  of  a 
subsequence  ordinance  passed  on  the'  18th  day  of  September, 
1865,  said  corporation  was  granted  power  and  authority  to 
construct  and  lay  a  single  or  double  track  for  such  railway 
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lines  upon  and  alone  the  course  of  all  the  streets  of  the  city 
of  Indianapolis,  including  Meridian,  Circle,  Market,  Georgia 
and  Alabama  streets,  and  Home,  Central  and  Lincoln  ave- 
nues; that,  by  the  terms  of  said  ordinance,  said  tracks  were 
to  be  laid  in  the  center  of  said  streets,  where  practicable,  ex- 
cept where  a  double  track  was  contemplated,  in  which  case 
the  tracks  were  to  be  laid  so  as  to  make  the  center  of  said 
tracks  the  center  of  the  street ;  that  the  grant  of  said  ri^ht 
was  to  extend  for  the  full  term  of  37  years ;  that  said  city 
was  not  to  grant  to  any  person  or  corporation  any  privilege 
which  would  impair  or  destroy  the  rights  and  privileges  of 
said  corporation ;  that  said  corporation  promptly  accepted 
said  ordinance,  and  the  other  ordinances  amendatory  thereof, 
and  at  once  laid,  and  commenced  operating,  a  system  of  street 
railways  in  the  city  of  Indianapolis,  and  complied  with  the 
terms  of  said  ordinance,  and  has  never  at  any  time  given  to 
the  authorities  of  said  city  any  cause  of  forfeiture,  and  has 
been  continuously  extending  said  system,  at  an  expense  of 
many  hundreds  of  thousands  of  dollars,  and  has  never  aban- 
doned any  of  its  rights ;  that  the  appellee  is  a  corporation  or- 
ganized for  the  purpose  of  constructing,  maintaining,  and 
operating  street  railways  in  the  city  of  Indianapolis  propelled 
by  animal  power,  and  that  in  April,  1888,  it  purchased  from 
said  Citizens'  Street  Railway  Company  all  its  property  of 
every  nature  and  description,  including  its  cars,  tracks, 
rights,  franchises,  real  estate,  houses,  mules,  harness,  etc., 
with  a  view  to  succeeding  to  the  rights  of  said  company  in 
the  continuation,  maintenance,  and  operation  of  its  system  of 
street  railways  in  said  city  ;  that  in  April,  1888,  said  city,  by 
a  duly  adopted  ordinance,  granted  to  the  appellee  all  the 
rights,  franchises,  and  privileges,  of  every  nature  and  de- 
scription, belonging  to  said  Citizens'  Street  Railway  Com- 
pany in  the  streets  of  said  city,  and  thereupon  appellant  took 
Eossession  of  all  such  property,  rights,  franchises,  etc.,  and 
as  ever  since  been  operating  tne  said  road  under  and  in  ac- 
cordance with  the  authority  conferred  on  it  by  its  charter 
from  the  state  of  Indiana,  and  by  its  contract  with  said  Citi- 
zens' Street  Railway  Company,  and  by  the  said  ordinance 
granting  and  confirming  to  it,  as  the  successor  of  said  Citi- 
zens' Street  Railway  Company,  all  the  rights  of  said  last 
named  company  in  ttie  premises  ;  that  the  appellant  is  a  cor- 
poration organized  under  the  laws  of  this  state  for  the  pur- 
pose of  constructing,  operating  and  maintaining  lines  of 
street  cars  in  the  city  of  Indianapolis,  and  is  claiming  the 
right  to  construct,  operate,  and  maintain  such  lines  of  cars  in 
said  city,  upon  the  streets  hereinbefore  named  ;  that  appellee 
bas  begun  the  construction  of  a  line  of  street  railway  com- 
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mencing  and  cominunicating  with  a  track,  or  an  existing  and 
completed  line,  known  as  the "  Illinois  Stfeet  line,"  at  the 
junction  df  Illinois  and  Georgia  streets,  extending  thence  east 
on  Georgia  street  to  Meridian,  thence  north  on  Meridian  to 
Washington  street  and  connecting  on  Washington  street 
with  the  Washington  street  line,  and  also,  thence  north 
on  Meridian  to  Circle,  thence  east  on  Circle  to  Market, 
and  thence  east  on  the  Market  street  line,  and  also,  di- 
verging  at  Maryland  street  from  said  Meridian  street  line, 
and  extending  thence  east  on  Maryland  street  to  Pennsylvania 
street,  and  thence  north  on  Pennsylvania  street  to  Washing- 
ton street,  and  connecting  with  said  Washington  Street  line  : 
that  it  has  also  commenced  another  line,  commencing  at  the 
intersection  of  Pennsylvania  and  Market  streets,  extending 
thence  east  on  Market  street  to  Alabama,  thence  north  on 
Alabama  street  to  Home  avenue,  thence  east  on  Home  avenue 
to  Central  avenue,  and  thence  north  on  Central  avenue  to  the 
state  fair  grounds  ;  that  on  said  last  named  line  it  has  done  a 
large  part  of  the  work  for  the  construction  of  the  same,  and 
is  still  at  work  prosecuting  the  same  with  the  greatest  dili- 
gence :  that  on  Tuesday,  the  24th  day  of  July,  1888,  it  com- 
menced work  on  said  Georgia  &  Meridian  street  line,  and  is 
diligently  prosecuting  the  same  ;  that  by  the  contract,  as  set 
fortn  in  said  ordinances,  it  is  required  to  lay  its  said  tracks 
in  the  center  of  said  streets,  and  in  case  of  double  tracks  the 
same  must  be  laid  at  such  distance  from  the  center  of  said 
streets  as  wilt  make  the  central  point  between  the  two  tracks 
the  center  of  thestreet ;  and  that,  under  its  said  contract  and 
ordinances,  it  has  no  right  to  lay  said  tracks  at  any  other 
points  in  said  streets;  that  the  appellant,  claiming  to  have 
authority  or  license  from  said  city,  has  entered  upon  some  of 
the  same  streets,  to  wit.  Meridian  and  Market  streets,  and  is 
threatening  to  enter  upon  others  of  said  streets,  and  is  build- 
ing, and  is  threatening  to  build,  a  double  track  street  railroad 
in  the  center  of  said  streets,  occupying  precisely  the  same 
ground  that  the  appellee  is  required  by  its  ordinance  to  oc- 
cupy, and  is  thereby  seeking  to,  and  will,  if  it  is  permitted  so 
to  lay  its  tracks,  and  to  maintain  the  same,  exclude  the  appel- 
lee from  the  use  of  said  streets;  that  in  1877  said  city,  by  an 
ordinance  duly  passed,  granted,  or  attempted  to  grant,  to  ap- 
pellant, the  right  to  build  and  operate  a  line  of  streetcars  on 
Meridian,  Circle,  Market,  and  Alabama  streets,  and  on  Home 
and  Central  avenues,  the  same  to  be  operated  as  cable  cars, — 
that  is,  being  cars  propelled  by  a  cable  revolving  under  , 
ground,  and  moved  by  a  stationary  steam  engine  at  the  termini 
of  said  lines;  that  long  before  it  attempted  to  lay  any  track 
on  said  streets,  or  any  of  them,  it  disclaimed  any  purpose  to 
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accept  said  ordinance  or  license,  and  refused  to  accept  the 

same  ;  that  on  the day  of  June,  1888,  it  did    enter  upon 

Meridian  street  between  Circle  and  Maryland  streetg,  and  pro- 
ceeded to  construct  along  the  center  of^  said  street,  upon  the 
very  eround  the  appellee  is  entitled  to  occupy,  a  double 
track  Tine  to  be  used  and  propelled  by  animal  power,  or  pos- 
sibly by  electrical  motors;  and  at  the  time  it  thus  tore  up 
said  street,  and  constructed  its  track  thereon,  it  had  no  li- 
cense or  authority  whatever  in  the  premises,  to  build  any  line 
whatever,  except  said  cable  line,  which  it  disclaimed  any  pur- 
pose of  building ;  that  on  the day  of  — — ,  1888,  said  city 

passed  an  ordinance  authorizing  the  appellant  to  build  a  line 
of  street  railroad  on  said  streets  to  be  operated  by  electric 
motors,  the  wires  for  said  motors  to  be  under  ground  ;  that 
said  ordinance  was  general  in  its  terms,  simply  pt-rmitting 
said  lines  on  said  streets,  and  not  specifying  the  parts  of  said 
streets  lo  be  occupied  by  said  lines;  that  after  the  appellee 
had  commenced,  as  it  had  the  right  to  do,  to  build  its  said 
tracks  on  Georgia  and  Meridian  streets,  and  on  the  other 
streets  named,  the  appellant  commenced  to  tear  up  said 
streets,  and  commenced  laying  track  on  Market  and  Meridian 
streets,  and  is  threatening  to  lay  its  said  track  on  the  other 
streets  hereinabove  named,  along  the  center  of  the  same, 
thereby  excluding  the  appellee  from  said  streets. 

The  appellant  filed  an  answer  in  two  paragraphs,  and  also 
a  counter  claim,  and  on  a  subsequent  day  filed  a  third  para- 
graph of  answer;  but,  as  no  question  is  made  on  these  plead- 
mgs,  they  need  not  be  set  out.  The  appellee  also  filed  a  sec- 
ond paragraph  of  complaint,  but  we  deem  it  unnecessary  to 
refer  now  to  the  allegations  contained  therein,  as  all  the  ques- 
tions arising  on  this  paragraph  arise  upon  the  special  finding 
of  facts  hereinafter  referred  to  in  this  opinion. 

Upon  issues  formed,  the  cause  was  tried  at  special  term  of 
the  superior  court,  resulting  in  the  granting  of  a  perpetual 
injunction  against  the  appellant,  from  which  it  appealed  to 
the  general  term,  and  assigned  error.  The  judgment  of  the 
special  term  was  affirmed,  from  which  the  appellant  appeals 
to  this  court.  The  court  at  special  term  made  a  special  find- 
ing of  the  facts  in  the  cause,  and  stated  its  conclusions  of  law 
thereon.  In  this  special  finding  is  set  out  the  several  ordi- 
nances of  the  city  of  Indianapolis  under  which  the  respective 
parties  to  this  suit  claim  the  right  to  construct  and  operate 
street  railroads  on  the  streets  of  said  city. 

It  appears  by  the  special  finding  of  facts  in  this  cause,  among 
other  things,  that  on  the  i8th  day  of  January,  1864,  the  com- 
mon council  of  the  city  of  Indianapolis  passed  an  ordinance 
by  which  it  granted  to  the  Citizens'  Street  Railway  Company 
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of  Indianapolis,  and  its  successors,  the  right  to  lay  a  single 
or  double  track  for  passenger  railway  lines,  with 
8»Mikiaa4-     all  necessary  and  convenient  tracks  for  turn-outs, 
(JJJ^  side  tracks,  and  switches,  in,  upon,  and  along  the 

course  of  the  streets  and  alleys  of  the  city  of  In- 
dianapolis. The  ordinance  required  the  company  to  use  ani- 
mals only  as  a  motive  power.  Tiie  track  is  required  to  be 
laid  in  the  center  of  the  street  in  all  cases  where  it  is  practi- 
cable to  so  lay  it,  except  where  a  double  track  is  contemplated, 
in  which  case  the  track  may  be  laid  at  such  distance  from  the 
center  of  the  street  as  will  make  the  center  point  between 
the  two  tracks  the  center  of  the  street.  No  track  is  to  be 
laid  within  12  feet  of  the  sidewalk  upon  any  street,  in  any 
case  where  it  is  practicable  to  avoid  it.  The  rights  and  priv- 
ileges granted  by  the  ordinance  are  to  extend  over  a  period 
of  30  years  from  its  passage ;  and  the  city  thereby  binds  itself, 
during  said  period,  not  to  grant  to  or  confer  upon  any  other 
person  or  corporation  any  privileges  which  will  impair  or 
destroy  the  rights  and  privileges  granted  to  the  Citizens' 
Street  Railway  Company.  It  is  provided  that  if,  at  any  time, 
during  said  period  of  30  years,  the  common  council  of  the 
city  of  Indianapolis  should  be  of  the  opinion  that  a  line  of 
street  railroad  should  be  constructed  upon  any  street  in  said 
city  over  which  no  line  exists,  it  may  so  declare  by  resolu- 
tion, and  if  said  company  shall  fail  for  a  period  of  30  days 
after  service  of  notice,  by  the  delivery  of  a  copy  of  such  reso- 
lution to  it,  to  certify  to  the  common  council  of  said  city  a 
copy  of  a  resolution  of  its  directors,  ordering  the  construc- 
tion of  said  line,  with  the  affidavit  of  the  president  attached, 
that  it  is  fhe  design,  in  good  faith,  of  said  company  to  pro- 
ceed immediately  with  the  construction  of  said  line  of  rail- 
way, the  common  council  may,  by  resolution,  declare  all 
privileges  and  right  of  way  over  and  in  said  line  of  street 
railway  forfeited,  and  may  grant  the  same  to  some  other  per- 
son or  company.  By  an  ordinance  passed  by  said  council 
•on  the  i5th  day  of  September,  1865,  it  is  declared  to  be  the 
true  intent  and  meaning  of  the  ordinance  of  January  iS,  1864, 
to  grant  to  the  Citizens  Street  Railway  Company  the  right 
to  construct  and  operate  street  railways  on  any  and  all  streets 
in  the  city  of  Indianapolis,  whether  named  in  said  ordinance 
or  not,  and  by  the  latter  ordinance  such  permission  is  granted 
as  to  all  the  streets  then  in  said  city,  as  well  as  to  all  streets 
that  might  thereafter  be  added  by  the  extension  of  the  cor- 
porate fimitsof  the  city. 

Imraediateh-  after  the  passage  of  these  ordinances  the  Citi- 
zens'  Street  Railway  Company  commenced  the  construction 
and  operation  of  a  system  of  street  railways  in  the  city  of  In- 
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dlanapolis  under  said  ordinances,  and  continued  to  construct 
and  operate  such  system  until  the  24th  day  of  April  1888,  at 
which  time  it  had  38  miles  of  street  railroad  track.  On  the 
24th  day  of  April,  1888,  it  sold  and  transferred  all  its  prop- 
erty, including  said  track,  cars,  mules,  harness,  etc.,  to  the 
appellee,  whiA  transfer  was  duly  approved  by  the  common 
council  of  the  city  of  Indianapolis.  At  the  time  of  the  ap- 
proval of  said  transfer  the  council  passed  an  ordinance  grant- 
ing to  the  appellee  all  the  right  and  privileges  possessed  by 
the  Citizens'  Street  Railway  Companv.  Immediately  after 
obtaining  possession  of  the  property,  the  appellee  began  to 
extend  the  system  of  street  railroads  already  existing,  and  be- 
tween the  time  of  its  purchase  and  the  ist  day  of  September, 
1889,  built  nearly  15  miles  of  additional  track.  On  the  22d 
day  of  June,  1887,  the  common  council  of  the  city  of  Indian- 
apolis, by  an  ordinance  duly  passed,  granted  to  the  appellant 
permission  and  authority  to  lay,  construct,  operate,  and  main- 
tain a  single  or  double  track  street  railway,  with  all  the  nec- 
essary and  convenient  tracks  for  turn-outs,  side  ttacks, 
switches,  and  terminals,  in,  upon,  and  along  all  streets  and 
alleys  of  said  city  then  existing,  or  which  might  thereafter  be 
laid  out.  The  ordinance  required  the  appellant  to  construct, 
by  the  ist  day  of  November,  1SS8,  what  was  known  as  a 
"  cable  line,"  operated  by  underground  cable  in  connection 
with  stationary  engines,  on  the  following  portions  of  said 
streets :  One  line  commencing  at  the  Union  passenger  station 
at  Jackson  place,  thence  north  on  the  new  50-foot  street  lead- 
ing from  Jackson  place  to  Georgia  street,  thence  east  upon 
Georgia  street  to  Meridian  street,  thence  north  on  Meridian 
street  to  Circle  street,  thence  west  on  Circle  street  to  Mar- 
ket street,  thence  west  on  Market  street  to  Tennessee  street, 
thence  north  on  Tennessee  street  to  New  York  street,  thence 
west  on  New  York  street  to  Mississippi  street,  thence  north 
on  Mississippi  street  to  Seventh  street,  thence  east  on  Seventh 
street  to  Tennessee  street,  thence  north  on  Tennessee  street 
to  Twelfth  street,  and  thence  east  on  Twelfth  street  to  th&  ' 
state  fair  grounds  ;  one  line  commencing  at  the  intersection 
of  Meridian  street  and  the  south  boundary  of  Circle  street, 
thence  east  on  Circle  street  to  Market  street,  thence  east  on 
Market  street  to  Alabama  street,  thence  north  on  Alabama 
street  to  Home  avenue,  thence  east  on  Home  avenue  to  Cen- 
tral avenue,  thence  north  on  Central  avenue  to  Clyde  street, 
thence  east  on  Clyde  street  to  College  avenue  ;  and  one  line 
commencing  at  the  intersection  of  Georgia  street  and  Meri- 
dian street,  thence  east  on  Georgia  street  to  Pennsylvania 
street,  thence  south  on  Pennsylvania  street  to  Madison  av- 
enue, and  southwesterly  on  Madison  avenue  to  Minnesota 
street. 
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On  the  23d  day  of  June,  18S7,  the  appellant  filed  notice  of 
its  acceptance  of  the  terms  of  this  ordinance,  but  nothing  was- 
done  looking  to  the  construction  of  railway  tracks  until  about 
the  1st  of  January,  1888,  At  that  time,  John  W.  Dudley,  a 
civil  engineer,  made  some  surveys  for  the  New  York  Cable 
Railway  Construction  Company,  which  work  he  prosecuted  at 
intervals  between  the  ist  of  January  and  the  13th  day  of 
March,  1888.  During  this  time,  he  surveyed  a  line  called 
the  "  Michigan  Street  Line,"  extending  from  Fall  Creek 
bridge  southwesterly  to  West  street  and  thence  southeast- 
erlyto  Michigan  street,  and  eastward  on  Michigan  street  to  the 
United  States  arsenal  grounds,  and  thence  northerly  on  Key- 
stone avenue  to  Clifford  avenue,  thence  easterly  on  Cliflord 
avenue  to  Rural  street.  He  made  a  profile  of  tnis  line.  He 
was  employed  to  do  this  work  by  W.  W.  Dudley,  the  gen- 
eral manager  of  the  New  York  Cable  Railway  Construction 
Company,  who  was  at  the  time  president  of  the  Indianapo- 
lis Cable  Street  Railroad  Company,  Between  the  ist  and 
6th  of  May,  188S,  said  John  W.  Dudley  resumed  his  surveys 
for  the  New  York  Cable  Railway  Construction  Company, 
and  within  a  few  days  thereafter  the  angle  formed  by  the 
central  line  of  Georgia  street  and  the  central  line  of  Merid- 
ian street  was  measured,  and  wooden  stakes  driven  at  the 
intersection  of  these  two  lines  to  form  a  basis  upon  which  to 
order  curve  construction  at  said  intersection.  A  similar 
stake  was  driven  at  the  intersection  of  the  central  line  of  Me- 
ridian street  and  the  street-car  tracks  of  the  Citizens'  Street 
Railroad  Company  on  Washington  street,  and  the  angle  was 
measured  there  in  like  manner.  The  same  measurements 
were  made  at  the  intersection  of  the  central  line  of  Circle 
street  and  Meridian  street,  and  a  line  was  measured  around, 
the  southeast  quarter  of  Circle  street.  There  was  also  a  simi- 
lar stake  driven  at  the  intersection  of  the  center  line  of  Market 
streetand  the  centre  line  of  the  Citizens'  street  Railroad  Com- 
pany's tracks  on  Pennsylvania  street,  and  the  angle  there  meas- 
ured. At  the  intersection  of  the  center  line  of  Market  and 
Alabama,  and  the  center  line  of  the  Citizens'  Street  Railroad 
Company's  tracks  on  Massachusettsavenue,  a  similar  stake  was 
driven,  and  a  like  measurement  of  angle  made.  At  the  inter- 
section of  the  center  line  of  Morris  street  and  Alabama  street  a 
similar  stake  was  driven,  and  also  both  at  the  intersection  of  the 
center  line  of  Alabama  street  south  of  Morris  street  and  north 
of  Morrison  street,  there  being  an  ofiset  or  jog  on  Alabama 
street  at  Morrison  of  about  1 5  feet.  The  angles  were  also 
measured  on  Morrison  street.  Like  measurements  and  stakes 
were  driven  at  the  intersection  of  Sixth  and  Alabama  streets,. 
Sixth  street  and  Central  Avenue,  Central  avenue  and  Ninth 
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Street,  Ninth  street  and  the  Central  line  of  the  Citizens'  Street 
Railroad  Company's  tracks  upon  College  Avenue,  on  Ninth 
street ;  and  at  a  point  about  200  feet  east  of  College  avenue, 
on  Ninth  street,  a  similar  peg  was  driven  in  the  center  of 
Ninth  street.  Plats  were  made  showing  these  measurements. 
All  said  surveying,  measuring,  platting,  were  begun  between 
the  1st  and  6th  of  May,  1888,  and  continued  for  and  done 
within  three  or  four  days,  by  John  W,  Dudley,  and  his  as- 
sistants. During  the  last  eight  days  of  May,  1888,  John  W. 
Dudley  resumed  work  for  the  New  York  Cable  Railway 
Construction  Company,  and  made  a  survey  beginning  on 
Market  street,  on  trie  east  side  of  Circle  street,  extending  to 
the  intersection  of  the  center  line  of  Alabama  street  and  Mar- 
ket street,  and  thence  north  on  Alabama  street  nearly  to  New 
York  street.  This  survey  consisted  of  a  measurement  of  the 
distance  along  the  center  line  of  the  street,  and  pegs  were 
driven  at  intervals  of  100  feet.  These  pegs  were  driven  to 
turnish  reference  marks  for  a  double  line  of  track  of  street 
railroad  extending  along  the  line  of  the  route  measured.  In 
the  latter  part  of  May,  1888,  the  New  York  Cable  Railway 
Constnictiori  Company  became  insolvent ;  and  after  the  1st 
of  June  that  year,  no  more  work  was  done  for  it  in  Indian- 
apolis. The  work  done  by  or  for  said  company  was  done 
for  and  on  behalf  of  the  appellant. 

The  1st  of  June,  1888,  a  contract  wasmade  between  W,  W. 
Dudley  and  associates,  subscribers  for  the  majority  of  the 
stock  of  the  Indianapolis  Cable  Street  Railroad  Company, 
and  Mr.  Tom  L,  Johnson  and  his  associates,  by  whicn  the 
latter  obtained  an  assignment  of  said  stock  suoscriptions ; 
none  of  the  stock  of  said  company  having  been  issued.  On 
the  1st  of  June,  1888,  \V.  W.  Dudley  arranged  with  Tom  L. 
Johnson  to  order  for  the  appellant  a  mile  of  single  track  ma- 
terials, and  on  short  notice  to  procure  materials  of  three 
miles  of  double  track,  in  all  seven  miles  of  single  track.  In 
pursuance  of  this  order  a  mile  of  track  material  was  sent  im- 
Toediately,  and  at  the  same  time  arrangements  were  made  for 
tools,  an(t  agents  and  workmen  employed  for  laying  track  on 
Meridian  street  and  other  streets.  On  the  2d  or  3d  day  of 
June,  1888,  said  John  W,  Dudley  began  work  for  the  Indian- 
apolis Cable  Street  Railroad  Companv  upon  the  streets  of 
Indianapolis.  He  drove  stakes  at  intervals  of  50  feet  upon 
the  center  line  of  Meridian  street,  between  the  south  line  of 
Circle  street  and  the  north  line  of  Pearl  street,  by  direction 
of  W.  W,  Dudley,  the  president  of  the  appellant.  These 
stakes  were  driven  for  the  purpose  of  furnishing  reference 
points  by  which  to  align  tracks  of  a  street  railroad.  On  the 
4th  day  of  June,  1888,  the  appellant  began  laying  street  rail- 
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road  track,  beginning  at  the  south  line  of  Circle  street  and 
extending  southward  on  Meridian.  The  track  laid  at  this 
time  on  Meridian  street,  south  of  Circle  street,  was  a  double 
track  street  railway  ;  the  two  tracks  being  laid  at  equal  dis- 
tances  from  the  center  of  the  street,  with  their  inner  rails 
about  four  feet  and  four  inches  apart;  each  track  occupying, 
with  the  ties  supporting  it,  a  space  of  eight  feet.  It  was  not 
a  cable  street  railroad,  and  was  not  built  for  the  purpose  of 
being  operated  as  such ;  the  idea  of  building  a  cable  road 
having  been  abandoned  about  the  ist  of  June  of  that  year. 
The  work  of  laying  this  double  track  road  on  Meridian  street, 
extending  south  from  the  Circle,  was  continued  until  the  north 
line  of  Washington  street  was  reached,  when  Washington 
street  itself  was  omitted,  and  work  resumed  on  the  south  side 
of  Washington  street,  extending  said  tracks  southward  on 
Meridian  until  they  reached  Pearl  street,  making  a  distance 
of  about  220  feet  between  Circle  street  and  Washington 
street,  and  about  162  feet  between  Washington  street  and 
Pearl  street.  This  work  was  completed  between  Washing- 
ton street  and  the  Circle,  and  was  in  progress  south  of  Wash- 
ington street,  when  work  was  suspended  oy  therequest  of  the 
.city  attorney  of  Indianapolis,  which  request  was  based  upon 
the  ground  that  the  track  being  laid  on  Meridian  street,  south 
of  Circle  street,  was  not  a  cable  street  railroad,  and  not  au- 
thorized by  the  ordinance  giving  the  appellant  company  au- 
thority to  lay  street  railroad  tracks  where  those  were  laid. 
These  tracks  laid  on  Meridian  street,  between  Circle  and 
Pearl  streets,  could  be  used  to  run  cars  drawn  by  animals  or 
propelled  by  the  overhead  wire  and  pole  system  of  electric- 
ity, or  by  cars  operated  by  an  electrical  storage  battery,  and 
could  not  be  operated  by  cables  or  underground  wires,  as 
there  was  no  excavation  in  the  street  below  said  tracks  to 
constitute  a  chamber  in  which  any  underground  wires  could 
be  operated.  The  appellant,  at  the  time  it  constructed  these 
tracks,  did  not  construct  them  to  be  operated  by  underground 
cables  or  wires. 

Soon  after  the  transfer  to  the  appellee  of  the  right  of  its 
predecessor,  hereinbefore  mentioned,  the  general  manager 
of  that  company  gave  orders  to  construct  a  number  of  addi- 
tional street  car  lines  in  the  city  of  Indianapolis,  and  among 
other  lines  was  a  line  extending  from  the  Union  station  to 
the  state  fair  grounds.  On  the  6th  day  of  June,  1888,  the  ap- 
pellee began  work  on  Market,  at  the  east  line  of  Pennsylvania 
street,  and  continued  to  excavate  and  lay  track  towards  the 
east  on  Market  street  until  the  square  between  Market  and 
Delaware  streets  was  completed;  and  the  square  between 
Delaware  and  Alabama  streets  was  well  advanced  towards 
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completion  when  work  was  stopped  by  the  street  commis- 
sioners of  the  city  of  Indianapolis.  And  on  the  loth  of  June, 
1888,  an  injunction  suit  was  brought  by  the  appellee  to  pre- 
vent further  interference  with  the  work  by  the  city  author- 
ities, and,  upon  this  injunction  being  granted,  work  was  re- 
sumed on  Market  street  between  Delaware  and  Alabama, 
and  continued  upon  Alabama  street  between  Market  and 
New  York  streets  ;  said  work  on  Alabama  street  being  well 
advanced  towards  completion  on  the  24th  day  of  July,  1888. 
The  appellant  caused  its  said  engineer  and  his  assistants,  on 
the  24th  day  of  July,  1888,  between  the  hours  of  8  and  12  in 
the  morning,  to  survey  Georgia  street  between  Illinois  and 
Meridian  streets,  and  to  drive  stakes,  similar  to  those  herein- 
before mentioned,  on  the  center  line  of  Georgia  street,  from 
a  point  therein  east  of  Illinois  street  and  west  of  Meridian 
street,  and  at  about  one-third  of  the  distance  eastward  be- 
tween Illinois  and  Meridian  streets,  said  point  being  at  the 
w6st  side  of  a  street  running  north  from  the  Union  depot 
and  Jackson  place  to  Georgia  street,  and  named  "  McCrea 
Street ; "  thence  eastward  to  the  intersection  of  the  center 
lines  of  Georgiaand  Meridian  streets,  said  stakes  being  driven 
to  the  surface  of  the  street  at  intervals  of  50  feet  along  said 
course,  for  the  purpose  of  furnishing  a  reference  mark  for 
the  construction  by  the  appellant  of  a  double  track  street 
railroad  upon  Georgia  and  Meridian  streets  to  connect  with 
the  line  of^  street  railroad  which  the  appellant  had  built,  as 
before  stated,  between  Circle  and  Pearl  streets,  upon  Merid- 
ian street.  " 

At  the  time  the  appellant  caused  said  survey  and  staking, 
commencing  about  the  ist  and  6th  days  of  May,  1888,  and 
continuing  Tor  three  or  four  days,  there  was  no  street  rail- 
way track  of  any  company  upon  and  along  Meridian  street 
between  Louisiana  street  and  Circle  street,  or  on  and  along 
Circle,  or  on  and  along  Market  street  between  Circle  street 
and  Alabama  street,  or  on  and  along  Alabama  street  between 
Market  street  and  Sixth  street,  or  on  and  along  Sixth  street 
between  Alabama  street  and  Central  Avenue,  or  on  and  along 
Central  avenue  between  Sixth  street  and  Ninth  street,  or  on 
and  along  Ninth  street.  At  the  time  the  surveying  and 
staking,  within  the  last  eight  days  of  May,  1888,  was  done, 
there  was  no  street  railroad  track  of  any  company  on  and 
along  Market  street  between  Circle  street  and  Alabama  street, 
or  on  and  along  Alabama  street  between  Market  street  and 
Seventh  street.  On  the  6th  day  of  June,  1888,  at  i  o'clock 
P.  M.,  the  appellee  first  began  work  upon  a  line  of  street  rail- 
way on  Market  street,  between  Pennsylvania  and  Alabama 
streets,  by  placing  a  force  of  men  there,  and  commencing 
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the  digging  up  of  the  street  to  put  in  a  double  track  street 
railroM,  and  laid  there  some  ties  and  track  between  that 
time  and  the  third  day  thereafter,  when  said  work  stopped 
(or  the  time  being ;  do  work  having  been  done  at  that  time 
on  any  other  part  of  the  line  of  which  the  track  so  put  in 
was  to  constitute  a  part.  On  the  24th  day  of  July,  1888,  the 
appellant,  beside  causing  the  survey  and  staking  on  Georgia 
street,  made  arrangemeuts  for  assembling  its  workmen  to 
resume  construction  the  next  morning  on  Georgia  street  be- 
tween Illinois  and  Meridian  streets,  and  on  Meridian  street 
between  Louisiana  street  and  Circle  street,  and  for  such  pur- 
pose  caused  its  tool  boxes  to  be  deposited  at  the  northeast 
comer,  of  Meridian  and  Georgia  streets  between  3  and  4 
o'clock  in  the  afternoon.  About  the  same  hour  a  force  of  the 
appellee's  workmen  commenced  work  on  Georgia  street,  at  or 
near  its  intersection  with  Illinois  street,  and  began  digging 
up  said  Georgia  street  eastward  from  Illinois  street,  and  con- 
structing upon  said  Georgia  street  at  that  place,  towards 
Meridian  street,  a  double  track  street  railway.  About  7 
o'clock  on  the  evening  of  the  same  day  the  appellant  placed 
its  force  of  workmen  upon  Meridian  street,  at  the  crossing 
thereof  with  Georgia  street,  and  commenced  digging  up  said 
Meridian  street,  and  constructing  on  and  along  the  same  a 
double  track  street  railway,  beginning  said  digging  and  con- 
struction  at  the  north  side  of  said  crossing,  and  extending 
the  same  southward  across  said  crossing,  and  on  Meridian 
street,  towards  Louisiana  street;  there  being  then  no  street 
railroad  track  constructed,  or  in  course  of  construction,  upon 
Meridian  street,  except  said  portion  constructed  by  the  ap- 
pellant, heretofore  mentioned.  That  on  the  same  evening, 
and  immediately  after  the  appellant  had  commenced  said 
digging  and  construction,  the  .appellee,  dividing  its  force 
of  workmen  so  working  upon  Georgia  street,  and  transfer- 
ring a  portion  of  its  said  force  of  workmen  from  Georgia  street 
to  Meridian  street,  north  of  Georgia  street,  caused  its  said 
workmen  to  dig  up  Meridian  street  between  Georgia  and 
Maryland  streets,  and  to  construct  thereon  a  double  track 
street  railway,  and  the  same  night  the  appellee  caused  its  said 
force  of  workmen  to  place  its  double  track  iron  curve  for 
said  railway  at  said  crossing  of  Georgia  and  Meridian  streets, 
partly  upon  crossties  placed  by  the  appellant  in  excavations 
made  by  it,  but  did  not  fasten  them,  and,  for  the  purpose  of 
so  placing  said  curve,  drove  and  pushed  from  saia  place  the 
workmen  of  the  appellant ;  and  afterwards  appellee  removed 
the  ties  of  appellant,  and  replaced  them  with  its  own.  There- 
upon, on  said  night  of  the  24th  of  July,  1 888,  and  on  succeed- 
ing days,  the  appellant  constructed  and  finished  its  double 
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track  railway  upon  Meridian  street  between  Georgia  and 
Louisiana  streets.  On  the  25th  day  of  July,  1888,  the  ap- 
pellee caused  its  workmen  to  continue  the  work  of  construct- 
ing a  double  track  street  railway  on  and  along  Meridian 
street  bttween  Georgia  and  Maryland  streets.  On  the  zjth 
day  of  July,  1888,  the  appellant,  besides  continuing  its  work 
of  construction  on  Meridian  street  between  Louisiana  and 
Georgia  streets,  also  proceeded  to  and  did  dig  up  and  pre- 
pare Meridian  street  from  Pearl  street  to  and  beyond  Mary- 
land street,  and  place  and  construct  there  a  double  track  street 
railway.  Also,  on  the  same  day,  the  appellant  dug  up  and 
prepared  Market  stVeet  from  Circle  street  eastward  to  Penn- 
sylvania  street,  and  placed  crossties  and  rails,  and  partly  con- 
structed a  double  track  street  railway  on  and  along  said  por- 
tion of  Market  street :  there  being  then  no  other  railroad 
track  upon  said  portion  of  Market  street. 

On  the  evening  of  the  25th  day  of  July,  1888,  the  appellant's 
workmen,  being  at  work  on  Circle  street  between  its  southern 
intersection  with  Meridian  street  and  its  eastern  intersection 
with  Market  street,  and  having  been  notified  of  the  issuance 
of  a  restraining  order,  which  on  that  day  was  granted  in  the 
cause  against  it,  restraining  it  from  work  on  said  line,  and  be- 
cause thereof,  ceased  work  upon  its  said  line  ;  the  same  being 
the  first  line  designated  in  8  2  of  said  General  Ordinance  No. 
19  of  1887,  as  amended  by  §  i  of  said  General  Ordinance  No. 
34  of  1888./  After  the  issuing  of  the  said  restraining  order 
herein,  and  after  the  granting  of  a  temporary  injunction,  which 
was  issued  herein  against  the  appellant  on  ttie  26th  day  of 
July,  1888,  enjoining  it  from  working  upon  said  line,  and  while 
said  restraining  order  and  said  temporary  injunction  were 
pending  and  in  force,  the  appellee  continued  its  work  of  con- 
struction, and  constructed  and  finished,  and  has  been  and  is 
using  and  operating  with  animal  power,  a  continuous  double 
track  street  railway  on  and  along  tne  following  streets :  Geor- 
gia street,  from  Illinois  street  to  Meridian  street:  Meridian 
street,  from  Georgia  street  to  Circle  street;  Circle  street, 
from  Meridian  street,  south  of  Circle  street,  to  Market  street, 
east  of  Circle  street ;  Market  street,  from  Circle  street  east- 
ward to  Alabama  street ;  Alabama  street,  from  Market  street 
to  Home  avenue ;  Home  avenue,  from  Alabama  street  to  Cen- 
tral avenue ;  Central  avenue,  from  Home  avenue  to  X^nth 
street.  In  the  construction  of  its  said  line  mentioned  in  the 
nineteenth  paragraph  of  the  special  finding,  while  said  restrain- 
ing order  and  said  temporary  injunction  were  in  force  against 
the  defendant,  the  appellee  took  up,  and  wholly  removed  from 
their  places  in  the  streets,  all  the  tracks  so  constructed  by  the 
appellant  on  Meridian  street  and  Market  street,  placing  the 
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material  thereof  in  the  street  gutters,  and  placing  and  con- 
structing its  tracks  of  said  line  in  the  same  places  from  which 
it  had  so  removed  the  appellant's  said  tracks.  In  constructing 
said  line  of  street  railway  track  from  Illinois  street  to  Tenth 
street,  upon  the  route  before  described,  and  in  extending  its 
line  on  Meridian  street  south  of  Georgia  street,  appellee  re- 
moved from  its  position  2,600  feet  estimated  as  single  track 
street  railroad,  which  was  worth  $1.75  a  foot  when  in  place 
in  the  street,  and  75  cents  a  foot  when  removed,  and -lying 
upon  the  side  of  the  street,  as  hereinbefore  stated,  except  400 
feet  on  Market  street,  between  Circle  and  Pennsylvania  streets, 
which  had  only  been  partially  completed,  and  was  worth  $i-50 
as  it  lay  in  the  street,  before  removed  to  the  sides  thereof. 

The  city  council  of  the  city  of  Indianapolis,  by  an  ordinance 
passed  on  the  2d  day  of  July,  1888,  granted  to  the  appellant 
further  time,  extending  to  the  ist  day  of  January,  i88q,  within 
which  to  complete  certain  designated  lines  of  cable  street 
railway,  with  tne  right  to  construct  either  a  cable  or  electric 
railway,  which  ordinance  was  accepted  by  the  appellant  on 
the  23d  day  of  July,  1888.  As  a  part  of  said  system  of  street 
railways  of  which  the  appelI«etooK  possession,  and  proceeded 
to  operate,  on  the  3d  day  of  April,  1888,  there  was  and  is  a 
line  of  street  railway  extending  on  Washington  street,  along 
its  entire  course  through  said  city  ;  also  a  double  track  street 
railway  extending  from  Louisiana  street,  northward  on  Illi- 
nois street,  to  Seventh  street,  connecting  at  Washington  street 
with  said  line  thereon  ;  also  a  double  track  street  railway  con- 
necting with  said  Washington  street  line  at  the  intersection 
of  Washington  and  Pennsylvania  streets,  and  running  thence 
northward  on  Pennsylvania  street  to  Seventh  street;  and 
thence  east  on  Seventh  street  to  Alabama  street,  thence  north 
on  Alabama  street  to  Ninth  street ;  also  a  street  railway  con- 
necting the  said  Pennsylvania  street  line  at  the  intersection 
of  Pennsylvania  and  Ohio  streets,  and  running  thence  north- 
easterly on  Massachusetts  avenue  to  New  Jersey  street,  thence 
north  on  New  Jersey  street  to  Fort  Wayne  avenue,  thence 
northeasterly  on  Fort  Wayne  avenue  to  Central  avenue,  thence 
north  on  Central  avenue  to  Christian  avenue,  thence  east  on 
Christian  avenue  to  College  avenue,  thence  north  on  College 
avenue  to  Ninth  street ;  abo  a  line  of  street  railway  connect- 
ing the  said  Washington  street  line  at  the  intersection  of 
\Vashington  and  East  streets,  and  running  thence  north  on 
East  street  to  Ohio  street,  thence  east  on  Ohio  street  to  Noble 
street,  thence  north  on  Noble  street  to  Massachusetts  avenue, 
thence  northeast  on  Massachusetts  avenue  to  Peru  street, 
thence  north  on  Peru  street  to  Home  avenue.  The  appellant 
has  never  disclaimed,  abandoned,  or  consented  or  agreed  to 
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the  surrender  or  repeal  of  its  rights  or  privileges  under  and 
through  its  said  ordinances  numoered  19  and  34,  hereinbefore 
meptioned.  The  double  track  street  railways  commenced 
and  constructed  by  the  appellant  on  Meridian  and  Market 
streets,  as  hereinbefore  stated,  were  of  such  construction  as 
to  be  capable  of,  and  suitable  for,  operation  as  electrical  street 
railways  using  the  storage  battery  system  for  propelling  the 
cars  thereon,  and  were  suitable  for,  or  capable  of  being  op- 
erated by  means  of,  poles  or  overhead  wires.  Said  storage 
battery  system  is  one  method  of  propelling  cars  run  on  street 
railways,  but  as  yet  is  mostly  experimental,  not  in  general  use, 
and  expensive,  when  used  to  propel  cars  over  street  railways. 
The  purpose  of  the  appellant  to  use  such  storage  system  as 
a  motive  power  in  propelling  its  cars  over  the  line  of  its  rail- 
ways in  tne  city  was  not  declared  in  writing,  or  in  any  way 
maHe  known  to  the  city  or  its  officers.  It  was,  however,  orally 
so  declared  about  the  ist-of  June,  1888,  by  some  of  the  officers 
of  the  defendant. 

Upon  these  and  other  facts  set  out  in  the  special  finding, 
not  necessary  to  be  here  repeated,  the  court  stated  as  a  con- 
clusion of  law  that  the  appellee  was  entitled  to  an  injunction 
against  the  appellant,  enjoining  it  from  constructing  a  street 
railroad  in  the  center  of  the  streets  named  in  the  complaint, 
and  entered  a  decree  accordingly. 

It  is  not  denied  that  the  common  council  of  a  city  in  this 
state  has  the  exclusive  control  and  management  of  the  streets 
and  alleys  within  the  corporate  limits  of  the  city.  Indeed,  it 
is  conceded  on  all  sides  tnat  the  common  council  of  the  city 
of  Indianapolis  possessed  the  power  to  grant  to  the 
appellee,  as  well  as  to  the  appellant,  the  privilege  or»BU(.rei- 
of  building  and  operating  street  railroads  upon  the  [j'^"  '"^'" 
streets  ol  said  city.  It  is  contended  by  the  appel- 
lant, however,  that  the  appellee  is  claiming  that  the  city  of 
Indianapolis,  by  its  common  council,  granted  to  it  the  exclu- 
sive right  to  occupy,  for  street  railroad  purposes,  the  center 
of  all  the  streets  in  the  city  ;  and  it  is  argued  that  such  grant, 
if  made,  amounts  to  a  monopoly,  and  that  it  is  for  that  reason 
void.  As  a  general  rule,  neither  the  state  nor  a  municipal 
government  can  grant  or  create  a  monopoly.  Citizens'  Nat- 
ural Gas.  &  Min.  Co.  v.  Town  of  Elwood,  1 14  Ind.  332,  20  Am, 
&  Eng.  Corp.  Cas.  263.  In  that  case,  it  was  said  by  this  court 
that  "the  spirit  and  policy  of  the  law  forbids  municipal  cor- 
porations from  creating  monopolies,  by  favoring  one  corpo- 
ration to  the  exclusion  of  others."  Our  constitution  provides 
that  '•  the  general  assembly  shall  not  grant  to  any  citizen,  or 
class  of  citizens,  privileges  or  immunities  which,  upon  the 
same  terms,  shall  not  equally  belong  to  all  citizens."  Const, 
art.  I,  §  23. 
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But  it  must  not  be  understood  that  all  monopolies  are  un- 
lawful. Many  things  which  are  lawful  are  from  their  nature, 
and  of  necessity,  monopolies.  Such  are  patent  rights,  copy 
rights,  the  nght  to  keep  a  ferry,  and  many  other  things  which 
might  be  mentioned.  As  a  street  railroad  company  has  no 
legal  right  to  lay  its  track  upon  the  streets  of  a  city  without 
the  permission  of  the  common  council,  if  the  city  should  grant 
such  right  to  one  company,  and  refuse  to  grant  it  to  another, 
the  company  to  which  the  right  was  granted  would  have  a 
monopoly  until  such  time  as  the  common  council  should  grant 
a  similar  right  to  some  other  person  or  company.  So,  if  the 
common  council  should  grant  to  a  street  railroad  company 
the  right  to  lay  its  track  on  certain  streets  which  were  too 
narrow  to  admit  of  being  occupied  by  other  street  railroad 
tracks,  such  company  would  have  a  monopoly  of  such  streets. 
It  is  plain,  therefore,  that  while  monopolies,  as  a  general  rule, 
are  unlawful,  there  are  many  exceptions  to  the  rule.  The 
rule  applies  only  to  such  things  as  are  of  common  right,  and 
is  never  to  be  applied  to  such  things  as  are  in  their  nature  a 
monopoly.  Judge  Elliott,  in  his  valuable  work  on  Roads 
and  Streets,  in  discussing  this  question,  at  page  566,  says: 
"  To  deny  the  power  of  the  legislature  to  make  a  grant  that 
is,  of  necessity,  of  a  monopolistic  character,  will  lead  to  the 
unwarranted  conclusion  tnat  in  no  case  can  the  legislature 
grant  the  right  to  lay  or  operate  a  street  railway  in  a  road  or 
street;  for,  if  the  power  to  make  such  grant  be  conceded,  it 
necessarily  and  unavoidably  results  that  the  occupancy  of  the 
part  of  the  road  or  street  is  conclusive,  as  two  railways  can- 
not occupy  the  same  space."  It  is  held  in  many  respectable 
authorities  that  an  exclusive  right,  in  such  cases,  may  be 
granted  for  a  reasonable  and  fixed  period.  New  Orleans  Gas 
Light  Co.  V.  Louisiana  L.  &  H.  P.  &  Manuf'g  Co.,  115  U.  S. 
650,  10  Am.  &  Eng.  Corp.  Cas.  639;  New  Orleans  Water 
Works  Co.  V.  Rivers,  1 15  U.  S.  674,  10  Am.  &  Eng.  Corp.  Cas. 
662  ;  Des  Moines  St.  R.  Co.  v.  Des  Moines,  B.  G.,  St.  R.  Co., 
73  Iowa,  513,  32  Am.  &  Eng.  R.  Cas.  200;  St.  Tammany  Water 
Works  Co.  V.  New  Orleans  Water  Works  Co.,  120  U.  S.  64. 

This  brings  us  to  a  consideration  of  the  ordinance  passed  by 
the  common  council  of  the  city  of  Indianapolis,  granting  to 
the  Citizens'  Street  Railway  Company  the  right  to  construct 
and  operate  street  railroads  upon  the  streets  of  the  city  of 
Indianapolis,  and  to  whose  rights  the  appellee  claimsto  iiave 
succeeded.  This  ordinance,  together  with  the  ordinance, 
subsequently  passed,  declaratory  of  the  intention  of  the  par- 
ties at  the  time  of  its  passage,  grants  to  the  Citizens'  Street 
Railway  Company  the  right  to  lay  its  track,  either  single  or 
double,  on  all  the  streets  of  the  city  of  Indianapolis,  confin- 
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ing  it  to  the  center  of  the  street  where  practicable.  This  right 
is  not  declared  in  the  ordinance  to  be  exclusive.  Grants  of 
franchises  by  public  corporations  to  individuals  or  private 
corporations  are  to  be  strictly  construed,  and  no  exclusive 
privilege  passes  unless  it  be  plainly  conferred  by  express 
-  words  or  necessary  implication.  Citizens'  St,  R.  Co.,  v.  Jones, 
34  Fed.  Rep,  579.  A  grant  made  by  the  commonwealth,  or 
by  a  municipal  corporation  under  authority  from  the  com- 
monwealth, is  to  betaken  most  strongly  against  the  grantee, 
and  nothing  is  to  be  taken  by  implication  against  the  public 
except  what  necessarily  flows  from  the  nature  of  the  terms 
of  the  grant.  Mayor,  etc.,  of  Allegheny  v.  Ohio  &  P.  R.  Co., 
26  Pa.  St.  355;  Birmingham  &  P.  M.  St.  R.  Co.  v.  Birming- 
ham  St.  R.  Co.,  79  Ala.  465.  The  ordinance  granting  to  the 
Citizens'  Street  Railway  Company  the  right  to  construct 
street  railways  on  the  streets  of  the  city  of  Indianapolis  does 
not  grant  to  it  the  exclusive  right  to  construct  street  railways 
thereon.  Indeed,  it  is  not  claimed  by  the  appellee,  as  we 
understand  the  briefs  on  tile,  that  it  possesses  the  exclusive 
right  to  construct  street  railroads  on  the  streets  of  said  city; 
but  it  is  conceded  that  the  commoh  council  may  grant  to 
■other  persons  or  corporations  the  same  right.  Where  the 
sovereign  has  granted  a  special  charter  to  a  corporation  to 
conduct  a  particular  business,  without  granting  any  exclu> 
sive  privileges  over  that  business,  the  same  sovereign  may  in 
like  manner  grant  special  charters  to  other  corporations  to 
■carry  on  the  same  business  ;  and,  where  there  is  a  conflict  of 
profits  between  them,  the  first  has  no  remedy.  Crawfords- 
ville  &  E,  Turnpike  Co.  v.  Smith,  89  Ind.  290,  4  Am.  &  Eng. 
Corp.  Cas.  34;  Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet  (U.  S.),  420.  Acting  upon  this  well  known  principle,  the 
common  council  of  the  city  of  Indianapolis  granted  to  the 
appellant  the  right,  also,  to  construct,  maintam  and  operate 
street  railroads  upon  the  streets  of  the  city  of  Indianapolis. 
At  this  point  the  question  arises  as  to  what  were  the  rights 
of  the  appellant  and  the  appellee,  in  so  far  as  they  had  the 
rightto  occupy  the  streets  of  the  city,  as  between 
themselves.  As  to  unoccupied  streets,  our  opinion  Biihtac 
is  that  they  stood  upon  an  equality,  and  that  the  ^'ir^T 
controversy  resolves  itself.iDto  a  question  of  first  Hn"o"""" 
occupancy.  Judge  Elliott,  in  discussing  this  nn*u 
question  in  his  work  on  Roads  and  Streets,  (page 
570,)  says:  "  If  the  company  which  secures  the  first  grant 
actually  occupies  the  street  it  is  authorized  to  use,  then  there 
is  much  reason  for  affirming  that  its  right  to  the  part  of  the 
street  actually  occupied  and  used  is  paramout  and  exclusive. 
By  actually  taking  possession  of  the  street,  and  using  it  for 
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the  accommodation  of  the  public,  the  company  first  in  point 
of  lime  does  such  acts  as  vests  its  right.  But,  to  have  this 
effect,  the  company,  as  it  seems  to  us,  must  take  possession 
in  good  faith,  and  for  the  purpose  of  constructing  and  oper- 
ating; such  a  railway  as  the  grant  contemplates.  *  *  * 
While  it  is,  as  we  bpueve,  true  that  some  act  must  be  done, 
vesting  the  inchoate  right  conferred  by  a  general  grant,  still 
we  do  not  regard  it  as  essential  that  manual  possession  should 
be  taken  of  £ul  the  streets  or  roads  embraced  in  the  general 
grant  or  license.  If  the  company  having  the  prior  right 
enters  upon  the  work  of  constructing  a  system,  and,  with 
reasonable  diligence  and  in  good  faith  does  actually  construct 
a  considerable  part  of  the  system,  it  ought  not  to  lose  its 
rights,  unless  it  has  failed  to  comply  with  a  proper  demand 
to  complete  the  system,  or  has  unreasonably  deiajed  its  com- 
pletion, *  *  *  Conflicting  claims,  asserted  by  rival  com- 
panies claiming  under  general  grants,  must  often  be  settled 
fay  applying  the  rule  that  the  first  to  rightfully  occupy  the 
street  has  tne  better  right."  We  have  thus  copied  copiously 
from  the  work  above  referred  to  because  we  think  it  states 
the  law  accurately  and  concisely.  See,  also,  Waterbury  v. 
Dry  Dock,  E.  B.  &  B.  R.  Co.,  54  Barb.  (N.  Y.),  388;  Titus- 
ville  &  P.  C.  R.  Co.  V.  Warren  &  V.  R.  Co.,  12  Phila.  (Pa.), 
642  ;  Morris  &  E.  R.  Co.  v.  Blair,  9  N.  J.  Eq.  635  ;  Denver  & 
R.  G.  R.  Co.  V.  Canon  City  &  S.  J.  R.  Co.,  99  U.  S.  463. 
Where  a  company  has  entered  upon  the  construction  of  a 
particular  system  of  street  railroads,  and  has  expended  its- 
money  in  the  prosecution  of  the  work,  it  would  be  manifestly 
unjust  to  permit  some  other  person  or  company,  after  the 
commencement  of  the  work,  to  jump  in  and  appropriate  any 
portion  of  the  streets  involved  in  such  system,  while  the  for- 
mer  was  diligently  prosecuting  the  work,  and  thus  destroy 
the  system,  to  the  ruin  of  the  company  engaged  in  its  con- 
struction. If  this  could  be  done,  no  person  or  company 
would  undertake  the  construction  of  a  system  of  street  rail- 
roads. But,  to  hold  the  right  to  such  system,  money  should 
be  expended  in  its  construction;  and  the  work,  with  a  view 
of  its  completion,  should  be  diligently  prosecuted,  without 
intermission,  unless  stopped  by  circumstances  over  which 
the  projector  has  no  control. 

In  this  case,  as  we  understand  the  special  finding,  the  ap- 
pellee, in  the  early  part  of  June,  1888,  "entered  upon  the  con- 
struction of  a  system  of  street  railroads  in  the  city  of  Indian- 
apolis, which  appropriated  a  portion  of  the  streets  described 
in  the  complaint.  Such  system  was  determined  upon  and 
ordered  by  the  general  manager  of  the  appellee  soon  after 
the  transfer  made  to  it  by  the  Citizens'  Street  Railway  Com- 
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panv-  It  does  not  appear  that  the  appellant  did  anything 
und'er  its  charter  prior  to  the  24th  day  of  July,  18S8.  Disre- 
garding its  charter,  which  authorized  the  construction  of  a 
cable  road,  it  proceeded  to  construct  one  of  an  entirely  dif- 
ferent character.  Indeed,  it  wholly  abando'ned  the  idea  of 
constructing  a  cable  road,  and  when  engaged  in  constructing 
one  of  a  different  character,  in  violation  oT  its  charter,  it  was 
stopped  by  the  city  attorney,  for  the  reason  that  it  was  acting 
wholly  without  authority.  In  our  opinion,  the  appellant,  by 
taking  possession  .of  the  streets  of  Indianapolis  witn  a  view  of 
constructing  a  street  railroad  other  than  a  cable  road,  acquired 
no  rights  in  such  streets,  either  as  against  the  appellee  or  the 
city.  It  was  a  mere  trespasser.  A  municipal  power,  having 
control  over  the  streets,  may  prescribe  the  motive  power  to 
be  used  in  moving  street  cars ;  and,  when  it  prescribes  one 
kind  of  power,  tne  company  cannot  use  another.  As  the 
grant  of  a  special  charter  or  franchise  to  a  corporation  is 
construed  strictly  against  the  corporation,  where  the  right  to 
use  one  motive  power  is  prescribed,  the  company  cannot  suc- 
cessfully maintain  its  right  to  use  another  or  different  power, 
Elliott,  Roads  and  Streets,  360;  People  v.  Newton,  i  N.  Y. 
Supp.  197  ;  112  N,  Y.  396;  Denver  &  S.  R.  Co.  v.  Denver 
City  R.  Co.,  2  Colo.  68i  ;  Citizens'  St.  R.  Co.  v.  Jones.  34 
Fed.  Rep.  579 ;  Birmingham  &  P.  M.  St.  R.  Co.  v.  Birming- 
ham St.  R.  Co.,  79  Ala.  465  ;  Mayor,  etc.,  of  Allegheny  v, 
Ohio  &  P.  R.  Co.,  26  Pa.  St.  355  ;  North  Chicago  CityR.  Co. 
V.  Lake  View,  105  111.  207,  11  Am,  &  Eng.  R.  Cas.  42. 

It  is  urged,  however,  that  the  appellee  cannot  inquire  as 
to  the  motive  power  by  which  appellant  intended  to  move 
its  cars,  as  that  was  a  question  entirely  between 
the  appellant  and  the  city  of  Indianapolis.    We  are  RtgkttoiB-     . 
not  inclined   to  adopt  this  view.     If  the  appellee  fliiMMto 
had  no  interest  in  the   question  other   than  any  p*"*' ortoa- 
other  citizen  of  the  city  of  Indianapolis,  doubtless  J^j'to""**' 
it  could  not  raise  the  question  now  under  consid-  pinioaUr 
eration ;  but  the  appellant  and  the  appellee  had  »o"«p«''"- 
equal  rights  in  the  streets  in  controversy.    Neither 
had  the  exclusive  right  to  the  streets,  or  any  portion  thereof, 
until  occupied  under  its  charter.     The  first  to  take  posses- 
sion in  good  faith,  under  the  charters  granted  to  it,  acquired 
the  superior  right.     When  the  appellant  claims,  therefore, 
that  it  entered  the  streets  of  Indianapolis,  and  took  posses- 
sion, under  the  terms  of  its  charter,  in  good  faith,  with  a  view 
of  constructing  the  line  of  street  railroad   which  it  had  the 
right  to  construct  under  the  terms  of  its  charter,  we  think  it 
competent  for  the  appellee  to  allege  and  prove  that  it  did 
not  enter  under  the  terms  of  its  charter,  and  that,  instead  of 
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constructing  a  line  of  cable  street  railroad,  it  was  acting  in 
violation  of  its  grant,  and  was  a  mere  trespasser.  There  can 
be  no  pretense  that  the  appellant  did  any  work  conforming 
to  the  rights  granted  it  by  the  city  of  Indianapolis  prior  to 
the  24th  day  of  July,  1888,  as  it  did  not  accept  the  right 

framed  to  it  to  construct  an  electric  railroad  until  the  23d 
ay  of  that  month.  In  the  meantime  the  appellee  had  taken 
possession  of  the  streets  in  controversy,  and  was  diligently 
prosecuting  the  work  of  constructing  a  system  of  street  rail- 
road which  included  these  streets.  The  rights  acquired  by 
the  appellant  on  the  23d  day  of  July  could  have  no  retroact- 
ive operation,  so  as  to  affect  the  rights  of  the  appellee, 
vested  by  its  possession.  It  follows  from  what  we  have  said 
that,  as  the  appellee  commenced  the  construction  of  a  system 
of  street  railroads  under  the  terms  of  its  charter,  which  in- 
cluded the  streets  in  controversy,  ftnd  was  in  good  faith  dili- 
gently  prosecuting  the  work  to  completion  prior  to  the  time 
the  appellant  commenced  work  to  construct  a  system  of 
street  railroads  pursuant  to  the  terms  of  its  charter,  the  ap- 
pcHee  has  the  superior  right. 

It  is  claimed,  however,  that  the  Citizens'  Street  Railway 
Company  could  not  sell  and  transfer  to  the  appellee  its  fran- 
chise, and  that  appellee,  by  its  franchise,  acquired  no  rights. 
We  regard  this  as  an  immaterial  question.  The  appellee  is  a 
duly  organized  corporation  for  thepurpose.  ownine and  oper- 
ating a  street  railroad  in  the  city  of^lndianapolis.  It  is  not  de- 
niedthat  by  its  purchase  it  acquired  all  the  property  of  the 
Citizens"  Street  Railway  Company,  except  its  franchises. 
The  city  of  Indianapolis,  about  the  date  of  the  transfer  of  the 
property,  granted  to  the  appellee  all  the  rights,  privileges, 
and  franchises  possessed  by  the  Citizens'  Street  Railway 
Company,  Assuming,  without  deciding,  that  the  Citizens' 
Street  Railway  Company  could  not  sell  and  transfer  its  fran- 
chises, and  still  the  right  of  the  appellee  to  own,  construct, 
and  operate  its  railroad  upon  the  streets  of  the  city  of  Indi- 
anapolis is  complete. 

We  have  carefully  examined  all  the  questions  presented  by 
the  record,  and  argued  in  the  able  briers  of  counsel,  in  this 
case,  and  find  no  error  lor  which  the  judgment  should  be 
reversed.     Judgment  affirmed. 

Street  Rail  raid  (—Rights  to  Exeluilve  Ute  of  Streetifor  RaltrotuI  PurpoMt. 
— See  Teachout  v.  Des  Moines  B.  G.  St.  R,  Co.  (Iowa),  36  Am.  &  Eng.  R. 
Cas,  loS  ;  Louisville  Cily  R.  Co.  v.  Central  Pass,  R.  Co.  (Ky.),  36  Id.  463 : 
Citizens'  Coach  Co.  v.  Camden  Horse  R.  Co.  (N.  J.),  i  /•/.  190, 

Rights  Acquired  in  Land  by  Commencement  of  Conttructlon, — See  Roches- 
ter. H.  &  L.  R.  Co.  V.  New  York.  L.  E.  &  W,  R,  Co.  (N.  Y.).  35  Am.  A 
Eng.  R.  Cas.  267. 
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Appeal  of  Easton,  South  Easton  &  West-End  Passen- 
ger R.  Co. 

{Pennsylvania  Supreme  Court,  Martk  24,  iSpO.) 

StrMt  Railway!— Nuita n CO— T  Rail*— R»m oval  by  City- Injunction. — A 
street  railway  company  laid  its  track  with  T  rails  at  a  time  when  there 
was  no  city  ordinance  prohibiting  it,  and  no  objection  was  made  by  the 
city  authorities.  An  ordinance  was  afterwards  adopted,  requiring  street 
railway  companies  to  conform  to  surveys  and  gradients  establishetf  bv  law, 
and  to  submit  all  plans,  courses,  and  styles  of  rails,  and  the  manner  of  lay- 
ing the  same,  either  as  to  repairs,  extension,  or  coastruction,  for  the  ap- 
proval of  the  highway  department.  Partof  the  company's  railroad  was  taken 
up,  without  notice  to  it,  by  a  city  contractor  for  the  purpose  o(  making  a 
change  in  the  grade  of  a  street.  The  city  refused  to  relay  the  track,  and 
served  a  notice  on  the  company  not  to  relay  it  with  T  rails.  The  com- 
pany, however,  relaid  the  T  rails,  and  the  city,  through  its  officers  and 
agents,  proceeded  to  tear  them  up.  I/e/d.  that  an  injunction  would  issue 
-  against  the  action  of  the  city,  and  that  as  the  city  asked  no  relief  by  cross 

Appeal  from  Court  of  Common  Pleas,  Northampton 
County. 

Bill  for  an  injunction.  Plaintiff  appeals  from  a  decree  for 
the  defendants. 

F.  Green,  Frank  Reeder,  and  Henry  W.  Scott,  for  appellant. 

0.  H.  Meyers  and  H,  J.  Steele,  for  appeltees. 

Paxson,  C.  J. — It  is  conceded  that  the  appellant  company 
is  a  corporation  chartered  by  act  of  assembly  in  l866,  and 
that  it  has  the  right,  under  its  charter,  to  occupy 
any  of  the   streets  of  Easton  and   South  Easton  ^"**' 

with  its  road  ;  that  said  company  has  constructedt  and  has 
for  many  years  maintained,  a  railroad  upon  Third  street,  in 
Easton,  for  the  purpose  of  carrying  passengers  over  the  same : 
that  there  is  nothing  in  its  charter  which  prescribed  the  kind 
of  rail  to  be  used  ;  that  when  originally  constructed,  in  1867, 
the  flat  rail  was  laid,  and  that  the  same  was  used  continuously 
until  November,  i888,  when  said  company  took  up  its  track 
on  Third  street,  and  relaid  it  with  T  rails  to  a  point  at  the 
southerly  terminus  of  the  street,  near  the  entrance  to  the 
county  bridge,  across  the  river  Lehigh,  and  made  a  similar 
change  in  the  rails  on  its  road  along  Fourth  street  and  North- 
ampton street;  that  at  the  time  of  this  change  there  was  no 
ordinance  of  the  city  prohibiting  the  use  of  this  kind  of  rail. 
^nd  if  not  conceded,  it  was  certainly  proved  clearly,  that  the 
purpose  of  appellant  company  to  construct  its  track  with  T 
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rails  was  known  to  the  city  engineer,  the  members  of  the 
highway  department,  and  the  city  councils,  and  formed  a 
subject  of  discussion  at  the  highway  department;  that  no  ob- 
jection or  remonstrance  was  made  thereto  by  the  city,  or  by 
any  authorized  agent  thereof ;  that  the  city  engineer  was 
called  upon  by  the  company  to  furnish  it  with  cross-section 
grades  of  the  street,  in  order  that  its  tracks  might  be  built 
to  conform  thereto ;  that  he  complied  with  this  request,  and 
his  action  in  doing  so  was  formally  approved  by  resolution 
adopted  concurrently  in  both  branches  of  the  city  councils 
on  November  2,  1888 ;  that  on  June  17,  1889,  the  city  councils 

fiassed  an  ordinance,  the  first  section  of  which  provided  as 
ollows:  "That  it  shall  be  the  duty  of  all  passenger  railway 
companies  to  conform  to  the  surveys,  regulations,  and  gra- 
dients as  they  are  now  or  may  be  hereafter  established  by  law. 
They  shall  submit  all  plans,  courses,  styles  of  rails,  and  the 
manner  of  laying  the  same,  either  as  to  repairs,  extension,  or 
construction  of  such  railway,  to  the  highway  department,  for 
their  approval  and  sanction,  which  shall  be  obtained  before 
they  proceed  to  make  repairs,  break  ground,  or  occupy  any 
of  tne  streets,  avenues,  or  alleys  within  the  limits  of  the  city. ' 
Without  going  into  tedious  detail,  it  is  sufficient  to  state  that 
in  June,  1889,  upon  the  rebuilding  of  the  county  bridge  over 
the  Lehigh  river,  the  street  approach  was  lowered  and  wid- 
ened to  meet  the  changes  of  the  bridge  ;  the  track  of  the 
company,  from  the  bridge  to  the  northern  side  of  Washing- 
ton street,  was  taken  up  without  notice  to  the  company,  bv 
the  contractor  in  charge  of  the  work ;  that  the  city  refuseH 
to  relay  the  track,  and,  after  several  days  had  elapsed,  the 
company,  on  June  29th,  proceeded  to  relay  it;  that,  a  few 
days  before  the  track  was  so  relaid,  a  notice  from  the  commis- 
sioners of  highways  was  served  on  the  company  not  to  relay 
the  track  with  T  fails ;  that  on  the  morning  of  Monday,  July 
7th,  the  city,  through  its  officers  and  agents,  proceeded  to 
tear  up  the  track  which  had  been  thus  relaid.  The  company 
then  hied  this  bill  against  the  city,  its  mayor,  officers,  anS 
members  of  its  highway  department,  praying  for  an  injunc- 
tion to  restrain  them  from  any  further  interference  wiln  its 
road;  a  temporary  injunction  was  granted;  the  track  was 
relaid  ;  the  case  proceeded  to  final  hearing ;  and  it  now  comes 
up  upon  appeal  from  the  final  decree  of  the  court  below  dis- 
missing the  plaintiff's  bill. 

The  contention  of  the  city  is  that  it  has  the  absolute  right 
to  control  the  kind  of  rail  to  be  used  by  the  company,  the 
manner  of  laying  it,  and  also  the  repairs  to  the  track.  The 
company  contends,  on  the  other  hand,  that  by  its  charter  it 
has  the  right  to  lay  down  any  rail  in  its  discretion,  suitable 
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ior  the  purposes  of  its  road,  which  does  not  interfere  serious- 
ly with  the  rights  of  the  citizens  to  use  streets ;  that  they  are 
not  to  be  held  to  the  rail  first  adopted,  because  first  used,  but 
may  take  advantage  of  any  improvements  in  railroad  con- 
struction ;  and  that  the  T  rail  which  they  have  adopted,  from 
its  small  size,  and  the  manner  in  which  it  is  laid,  interferes 
with  the  public  use  of  the  streets  as  little  as  the  flat  rail  for- 
merly  in  use,  while  it  is  far  cheaper  and  more  economical. 
The  master  took  a  vast  amount  of  testimony  as  to  the  merits 
of  the  respective  rails,  99  witneses  having  been  examined  on 
this  point  alone,  and  found  as  a  matter  of  fact  that  the  T  rail 
used  by  the  company  was  one  suitable  for  the  purposes  of  a 
street  passenger  railway;  that  the  burden  imposed  on  the 
street  by  the  use  of  the  T  rail,  both  as  to  the  inconvenience 
of  the  traveling  public  and  incumbrance  to  the  highway,  was 
no  greater  than  would  have  been  occasioned  by  the  use  of  a 
flange  or  flat  rail;  and  that  he  cannot  find  that  the  use  of  a 
T  rail  imposes  upon  the  municipality  a  greater  burden  in 
keeping  the  street  in  repair  than  does  a  flat  or  flange  rail. 
The  learned  judge  below  practically  reversed  the  master 
upon  all  these  findings  of  fact,  and  dismissed  the  bill.  While 
this  matter  is  not  of  much  importance  in  our  view  of  the 
case,  it  is  only  fair  to  the  master  to  say  that  his  findings  are 
fully  sustained  by  the  evidence.  As  now  presented,  how- 
ever, it  must  be  disposed  of  upon  other  principles.  The  bill 
was  filed  by  the  appellant  company  to  restrain  the  city  and 
its  oflicers  from  "  obstructing,  taking  up,  removing,  or  other- 
wise interfering  with  plaintiff's  railway  track  on  South  Third 
street,  in  the  city  of  Easton,  or  elsewhere,  or  in  anywise  ob- 
structing or  interfering  with  plaintiff  in  the  exercise  of  its 
franchises."  The  company  has  alleged  and  proved  the  com- 
mission of  certain  acts  which  it  contends  were  unlawful,  and 
which  resulted  in  the  tearing  up  of  its  track,  and  an  interfer- 
ence with  its  franchises,  traffic,  and  business.  There  is  no 
manner  of  dispute  as  to  what  the  city  has  done,  and  it  re- 
mains to  determine  whether  such  action  was  lawful,  and 
performed  in  a  lawlul  manner.  If  unlawful,  it  is  very  plain 
that  the  decree  below  must  be  reversed,  and  the  injunction 
must  go. 

We  have  very  decided  views  in  regard  to  the  course  pur. 
sued  by  the  city  officials.  There  was  a  dispute  between  them 
■and  the  appellant  company  as  to  the  kind  of  rail  to 
be  used.  It  was  a  dispute  not  unlikely  to  arise,  w^bi  *r  <-»r 
under  such  circumstances.  It  presented  a  fair  ^„°"n,*i^"" 
subject  for  contention,  and  the  law  provides  ade- 
quate  and  orderly  ways  of  settling  such  differences.  The 
question  here  is,  not  what  were  the  merits  of  this  contro-  - 
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versy, — upon  that  subject  we  are  not  now  called  upon  to  ex- 
press an  opinion, — but  were  the  city  officials  justified  in 
deciding  this  question,  both  as  to  its  law  and  its  facts,  and 
then  carrying  their  decree  into  effect  by  an  act  of  brute 
force?  Could  the  officials  of  the  highway  department,  af- 
ter seeing  these  rails  laid  down  months  before,  and  mak- 
ing no  oDJection  thereto,  suddenly  decide  that  it  was  an 
unlawful  structure,  and  proceed  to  abate  it  with  the  strong 
hand  ?  Conceding  that  the  city  had  rights  in  this  matter 
which  the  company  were  bound  to  respect,  it  is  equally  clear 
that  the  company  had  rights  which  the  city  officials  were 
bound  to  respect.  It  is  true  a  municipality  may,  with  the 
strong  hand,  abate  a  public  or  common  nuisance,  which  en- 
dangers either  the  health  or  the  safety  of  its  citizens.  Thi& 
mucn  was  decided  in  Klingler  v.  B'ickel,  117  Pa.  St.  326. 
But  no  one  contends  that  fliis  road  was  a  nuisance  of  this 
character,  if  a  nuisance  at  all.  Nor  is  there  any  analogv  be- 
tween thiS'Case  and  that  cf  the  obstruction  of  a  public  high- 
.  way  by  an  unauthorized  person.  It  was  a  track  laid  down 
upon  the  streets  under  the  authority  of  chartered  rights,  and 
if  the  kind  of  rail  used  was  not  the  best  ior  the  interests  of 
the  city,  yet  it  was  put  down  in  entire  good  faith  and  by  au- 
thority of  law. 

We  cannot  assent  to  the  proposition  that  the  company  is 
bound  by  its  charter  to  the  same  kind  of  rail  in  use  when  the 
charter  was  granted.  There  is  neither  reason  nor  law  to 
sustain  it.  Such  a  construction  would  deprive  the  company 
of  the  benefit  of  any  advance  in  railroad  science,  and  would 
prevent  the  adoption  of  a  better  rail,  even  if  the  same  were 
advantageous  both  to  the  company  and  to  the  city. 

There  was  nothing  in  the  case  to  justify  the  conclusion 
that  this  track  as  laid  with  the  T  rail  was  a  public  or  common 
nuisance,  which  the  highway  department  could  forcibly,  and 
of  its  own  will,  abate.  The  learned  judge  below  appears  tO' 
have  felt  the  force  of  this,  for,  after  a  discussion  of  the  facts, 
he  makes  use  of  this  language :  "  Under  such  circumstances, 
the  plaintiff  had  no  right  to  call  upon  the  master,  and  has  no 
right  to  call  upon  the  court,  on  a  motion  for  an  injunction,  to 
decide  the  question  of  nuisance  or  no  nuisance:"  citing  Mc- 
Clain's  Appeal  (Pa.),  27Am.  &  Eng.  Corp.  Cas.  566.  -In  this  he 
was  entirely  right,  yet  the  question  naturally  suggests  itself, 
if  the  master  and  the  court  below  had  no  right  to  decide  a 
question  of  nuisance  or  no  nuisance  upon  a  motion  for  a  spe- 
cial injunction,  what  right  had  the  chief  commissioner  of 
highways  and  his  assistants,  who  are  not  presumed  to  be 
learned  in  the  law,  to  decide  for  themselves,  without  any 
proceeding  before  them,  that  this  track  as  laid  was  a  co'mmon 
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nuisance  ?  If  they  did  not  so  decide,  if  in  point  of  fact  the 
track  was  not  a  common  nuisance,  they  had  no  right  to  tear  it 
up.  They  were  merely  trespassers  and  rioters,  and  liable 
civilly  and  criminally  as  such.  We  are  emphatic  upon  this 
.point,  because  we  do  not  wish  to  be  misunderstood.  There 
IS  a  growing  disposition  in  this  commonwealth,  especially  on 
the  part  of  corporations,  private  as  well  as  municipal,  to  take 
the  law  into  their  own  hands,  and  settle  controversies  by 
force,  instead  of  appealing  to  the  courts  to  redress  their 
wrongs  and  enforce  their  rights  in  an  orderly  and  peacable 
manner.  Instances  are  Jiot  rare,  and  are  of  recent  occur- 
rence, where  bands  of  men  have  stood  confronting  each 
other,  some  of  them  with  arms  in  their  hands,  in  the  assertion 
of  supposed  rights.  The  public  peace  has  been  threatened 
and  disturbed  in  this  manner,  sometimes  resulting  in  loss  of 
life.  It  is  well  that  it  should  be  known  that  such  persons, 
whether  representing  individuals,  private  corporations,  or 
municipalities,  are  simply  rioters,  and  answerable  to  the 
criminal  law  for  their  conduct.  It  is  a  serious  mistake  to 
suppose  that  municipal  officers  are  above  the  law,  and  can 
enforce  civil  rights,  or  perform  even  police  duties,  in  their 
own  way,  in  disregard  of  the  forms  of  law.  The  officers  of 
a  municipality,  from  the  mayor  down  to  a  police  officer,  are 
as  much  bound  by  the  law  as  a  private  citizen,  and  have  no 
license  to  transgress  the  law  in  the  enforcement  of  the  law. 
The  defendents  have  no  right  in  this  proceeding  to  ask 
this  court  to  settle  any  question  affecting  the  rights 
of  the  city  in  the  matter  in  controversy.  Tney  Bi«fct>of«itr 
have  not  filed  a  cross  bill,  nor  have  they  applied  to  J^J^'^Jl^i^ 
this  court  orany  other  court  to  adjust  the  diflerences  p,w,,t  ,Jt. 
between  the  city  and  the  appellant  company.  They 
have  no  prayer  for  relief.  On  the  contrary,  they  have  as- 
sumed to  decide  the  delicate  questions  involved  for  them- 
selves and  to  enforce  their  decision  by  the  strong  hand.  This 
cannot  be  permitted.  We  are  of  opinion  that  their  acts  were 
unlawful,  and  that  the  plaintiff  is  entitled  to  the  relief  prayed 
for.  The  decree  is  reversed,  and  the  bill  reinstated,  and  it  is 
ordered  that  the  record  be  remitted  to  the  court  below,  with 
directions  to  issue  an  injunction  as  prayed  for ;  the  costs  to 
be  paid  by  the  appellees. 

43  A,  &  E.  R.  Cas.— 17 
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State,  ex  rel.  City  of  New  Orleans 


New  Orleans  &  Northeastern  R.  Ca 

(Louisiana  Supreme  Court,  February  lo,  i^ffO.) 

Coitftractlon  of  EtnbukmBnt— Whan  Mmndannui  Orantad — Statute  Strict- 
ly Conttruad. — The  writ  o[  mandamus  being  a  harsh  remedy  10  be  substi- 
tuted in  extraordinary  and  clearly  specified  cases  for  the  ordinary  modes 
of  judicial  proceeding,  it  follows  that  any  legislation,  having  for  its  object* 
the  application  of  such  a  remedy  to  matters  and  things  not  hitherto  in- 
cluded within  its  scope,  should  be  strictly  construed,  without  extending  its 
«9ect  by  implication.  Hence,  Act  133  of  1888,  which  purports  to  provide 
a  summary  remedy  tSy  mandamus  to  enforce  the  obligation  of  certain  cor- 
porations with  reference  to  the  paving,  gradine,  repaving.  reconstructing, 
or  care  of  any  street,  highway,  tiridge.  culvert, Tevee,  canal,  ditch,  or  cross- 
ing, cannot  be  construed  as  extending  to  an  obligation  to  construct  a  new 
levee  or  embankment. 

Appeal  from  Civil  District  Court,  Parish  of  Orleans. 
Francis  B.  Lee,  for  appellant. 
Harry  H.  Hall,  for  appellee. 

POCHE,  J. — The  city  seeks  by  mandamus,  under  the  provi- 
sion of  Act  133  of  Acts  1888,  to  compel  the  defendant  com- 
«iu*  ud  pany  to  construct  a  certain  embankment  on  the 
*"  ■  outskirts  of  the  city,  in  accordance  with  an  ordi- 
nance numbered  7483,  adopted  by  the  city  council  in  Decem- 
ber, 1881.  The  proceeding  was  met  by  a  peremptory  excep- 
tion, based  on  the  ground  that  there  is  no  warrant  in  law  for 
the  application  of  the  writ  of  mandamus  in  the  case  set  forth 
in  the  relator's  petition.  The  exception  was  maintained,  and 
relator  appeals. 

The  pivotal  allegations  of  the  petition  are  substantially  that, 
under  the  ordinance  herein  sought  to  be  enfc^ced,  the  rail- 
road company  obtained  certain  valuable  franchises,  among 
which  was  the  right  to  occupy  for  its  purposes  certain  streets 
of  the  city,  and  certain  embankments  constructed  within  its 
limits,  in  consideration  of  which  the  said  company  agreed  lo 
continue  a  pre-existing  embankment,  so  as  to  extend  it  on 
and  through  a  certain  thoroughfare  known  as  "  Florida 
Walk,"  from  its  intersection  with  People's  avenue  to  the 
Fisherman's  canal,  on  the  lower  limits  of  the  city  of  New 
Orleans,  and  that  the  company  has  failed  to  comply  with  its 
obligation  in  the  premises.  The  work  required  of  the  com- 
pany is  describeain  the  ordinance  as  follows:    "From  the 
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intersection  of  the  embankment  of  the  canal  of  the  People's 
avenue  and  Lake  Pontchartrain,  to  the  intersection  of  said 
People's  avenue  canal  embankment  with  Florida  walk,  which 
said  embankment  shall  be  elevated  above  high  water  mark, 
according  to  lines  and  levels  to  be  furnished  by  the  city  sur- 
veyor, and  to  be  kept  in  good  repair  by  said  company  at  its 
expense,  with  the  nght  to  deepen  said  People's  avenue  canal, 
to  obtain  earth  for  the  said  elevation  and  repairs,  and  that 
iaid  company  shall  continue  said  embankment  along  Florida  walk. 
from  the  intersection  of  People's  avenue  to  the  Fisherman's  canal, 
to  the  lower  limits  of  the  city  of  New  Orleans,  in  accordance  with 

Jines  and  levels  to  be  furnished  by  the  city  surveyor  "  The  words 
herein  italicized  by  us  are  descriptive  of  the  work  sought  to 
be  enforced,  and  the  specifications  of  the  same  prepared  by 
the  city  surveyor  are  anuexed  to,  and  made  part  of,  relators 
petition. 

Defendant's  contention,  under  its  exception,  is  that  the 
provisions  of  Act  133  of  1888,  do  not  contemplate  or  justify 
recourse  on  the  part  of  the  city  to  the  writ  of  mandamus,  to 
compel  the  company  to  construct  a  new  embankment  or 
level,  as  provided  for  in  that  portion  of  the  ordinance  now 
under  discussion.  On  that  pomt  the  act  reads:  "That  in 
all  cases  where  any  corporation  has  heretofore  contracted 
with,  or  may  hereafter  contract  with,  or  shall  be  otherwise 
legally  .bound  to,  any  parish  or  municipal  corporation  in  this 
state,  with  reference  to  the  paving,  grading,  repairing,  re- 
constructing, or  care  of  any  street,  tiigh way,  D ridge,  culvert, 
levee,  canal,  ditch,  or  crossing,  and  shall  fail  or  neglect  to 
perform  said  contract  or  obligation,  the  said  parish  or  munic- 
ipal corporation  *  •  *  shall  have  the  nght  to  proceed 
by  a  writ  of  mandamus  to  compel  the  performance  of  said 
contract  or  obligation." 

■  The  Unguage  of  the  section  is  not  entirely  free  of  ambiguity, 
and  a  proper  construction  of  its  true  meaning  may  beiacifi- 
tated  by  considering  the  cause  which  inducedthe  legislature 
to  enact  it.  Civil  Code,  art.  18.  It  is  asserted  by  relator's 
counsel,  and  we  believe,  that  the  propriety  and  usefulness  of 
that  legislation  grew  out  of  the  decision  of  this  court  in  the 
case  of  State  i>.  Railroad  Co.,  37  La.  Ann.  589.  In  that  case 
the  city  applied  for  a  writ  of  mandamus  to  compel  the  defend- 
ant company  to  make  certain  repairs  to  a  street  in  the  city, 
to  which  it  had  bound  itself  by  contract.  The  writ  was  re- 
fused, on  the  main  ground  that  "the  writ  of  mandamus  does 
not  lie  to  compel  corporations  to  perform  obligations  arising 
simply  from  contract. '  Fromtheleadingideawhichprompted 
the  act,  it  is  quite  apparent  that  its  object  was  to  extend  the 
application  01  the  writ  as  a  remedy  for  the  enforcement  of 
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contract  obligations  against  corporations,  and  thus  to  sup- 
plement the  absence  of  such  power,  as  indicated  by  that  de- 
cision. 

The  court  had  said  that,  from  the  nature  of  the  writ  of 
.mandamus,  and  under  the  rules  of  the  taw  then  in  force,  which 

controlled  and  restricted  its  application,  it  could 
■uiraaMT  ^^^  ^^  invoked  as  a  remedy  to  cause  a  corporation 

to  comply  with  its  contract  obligations;  and  such 
was  the  law  up  to  the  enactment  of  Act  133  of  1888.  Under 
its  terms,  such  obligations,  contractual  or  otherwise,  as  are 
enumerated  in  the  act,  may  now  be  enforced  bv  means  of  the 
writ  of  mandamus.  But  the  statute  goes  no  further,  and  it 
does  not  purport  to  disturb  any  other  judicial  construction 
or  exposition  of  the  nature  and  scope  of  the  writ  of  mandamus. 
In  the  opinion  above  deferred  to  the  court  took  occasion  to 
say,  on  abundant  legal  and  judicial  authority:  "  The  writ  of 
mandamus  is  the  most  arbitrary  of  all  the  forms  in  which 

t'udicial  authority  is  exercised.  It  shuts  out  the  right  of  trial 
ly  jury.  It  substitutes  for  the  ordinary  and  cautious  modes 
01  judicial  proceeding  an  extremely  harsh  and  suramarj-  pro- 
cedure. Instead  of  a  mere  judgment,  settling  simply  the 
rights  of  litigants  and  subject  to  execution  by  ordinary  pro- 
cess, it  invokes  an  arbitrary  judicial  mandate  to  be  executed 
by  the  judge  himself,  and  disobedience  to  which  is  punishable 
by  imprisonment  for  contempt,  or  by  the  harsh  remedy  of 
distringas."  It  is  properly  characterized  as  an  extraordinary 
remedy,  only  to  be  applied  in  extraordinary  cases,  which  law 
and  jurisprudence  have  carefully  defined  and  subjected  to 
close  limitations.  The  language  first  quoted,  which  is  but 
an  echo  of  numerous  adjudications  previously  made  by  this 
and  other  courts  of  the  land,  clearly  justifies  the  conclusion 
that  legislation  which  proposes  to  extend  the  application  of 
the  writ  to  cases  hitherto  not  within  its  reach,  is  a  law  in  der-  , 
ogation  of  common  right.  Now  jurisprudence  has  securely 
consecrated  a  wise  rule  of  construction  of  such  laws,  whicn 
has  been  promulgated  as  follows:  "  It  is  a  principle  univer- 
sally recognized  that  laws  in  derogation  of  common  right  are 
to  be  strictly  construed,  and  cannot  be  extended  beyond  their 
clear  and  precise  import,  so  as  to  reach,  persons,  cases,  or 
things  other  than  those  they  legallj  and  specifically  embrace. 
0/  this  character  are  those  laws  which  are  designed  to  substitute 
a  mode  of  procedure  in  derogation  of  the  ordinary  rules  of  prac- 
ticed (Italics  are  ours.)  Succession  of  Irwin,  33  La.  Ann. 
68;  State  v.  Schuchardt,  42  La.  Ann.  — .  Hence  we  are  not 
favorably  impressed  with  the  suggestion  of  relator's  counsel, 
that  the  statute  now  under  discussion  should  be  literally  con- 
strued, so  as.  to  hold  that  the  provision  which  applies  the 
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rule  of  the  writ  of  mandamus  to  coerce  a  corporation  to  re- 
construct a  certain  thing  or  object  necessaruy  implies  the 
power  to  use  the  same  remedy  to  enforce  an  obligation  to 
construct  the  same. 

It  is  conceded  that  in  this  case  the  obligation  sought  to  be 
enforced  is  to  construct  an  embankment  which  has  never  ex- 
isted, and  not  to  reconstruct  an  embankment  which 
had  once  existed,  but  which  had  been  destroyed  or  caBuneiioa 
demolished  ;  and  the  question,  as  already  stated,  <>'•■*•■*■ 
is  to  determine  whether,  under  the  terms  of  the  ^^"^1?""* 
statute,  the  obligation  of  a  corporation,  flowing  (Utai*. 
either  from  a  contract  or  from  the  effect  of  law,  to 
construct  a  new  embankment  or  level  can  be  enforced  hy 
means  of  the  writ  of  mandamus.  "  Embankment,"  which  is 
the  term  used  in  the  ordinance,  is  not  synonymous  with  the 
term."  levee,"  used  in  the  statute.  An  embankment  is  "an 
artificial  bank  or  mound  of  earth."  (Webster.)  It  may  be 
used  either  exclusively,  as  roadway,  or  as  a  railroad  bed,  or 
exclusively  as  a  protection  from  overflow,  or  as  both.  A 
levee  is  an  artificial  mound  of  earth,  intended  exclusively  as 
a  protection  from  overflow.  Every  levee  is  therefore  an  em- 
bankment, but  every  embankment  is  not  a  levee.  It  would 
therefore  not  be  a  violent  presumption  to  hold  that  in  re- 
ferring to  a  levee,  the  reconstruction  of  which,  without  de- 
lay, would  prevent  a  great  disaster  from  an,  overflow,  the 
law-maker  did  not  contemplate  the  same  hasty  necessity  in 
the  case  of  the  reconstruction  of  an  embankment  used  as  a 
roadway,  which  would  involve  only  a  question  of  use  or  con- 
venience. But,  for  the  purpose  of  this  discussion,  counsel 
for  the  defendant  consents  that  the  terms  may  be  used  as 
meaning  precisely  the  same  thing.  The  question  therefore 
recurs,  after  that  concession,  which  we  make  only  for  the 
sake  of  argument,  as  to  the  application  of  the  remedy,  under 
the'statute,  to  coerce  the  construction  of  a  new  levee  or  em- 
bankment. Every  act,  as  the  subject  of  an  obligation,  which, 
under  the  statute,  can  be  enforced  by  tnandamus,  presupposes 
the  existence  of  the  object  or  thin^  to  be  alTected  thereby. 
It  is  clear  beyond  question  that  the  word  "paving"  refers 
exclusively  to  a  street,  and  that  a  street  not  laid  out  and  not 
in  existence  cannot  be  paved.  Conceding,  next,  that  the  word 
"  grading  "  was  meant  by  the  law-maker  to  apply  to  a  levee, 
can  a  levee  not  yet  constructed  or  thrown  up  be  graded? 
Evidently  not.  The  verb  "grade  "  is  defined  to  mean;  *'  To 
reduce  to  a  certain  degree  of  ascent  and  descent;  to  level 
and  prepare,  as  ground,  for  placing  the  rails  on  a  railroad." 
Webst.  Diet.  As  applied  to  a  levee,  the  operation  of  grad. 
ing  would  be  to  reduce  the  mound  of  earth,  necessarily  un. 
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shapely  and  lacking  uniformity  when  first  thrown  up,  to  a. 
uniform  and  prescribed  degree  of  ascent  and  descent.  Of 
course  the  operation  presupposes  the  existence  of  the  levee 
or  mound  of  earth.  It  may  be  the  completion  of,  or  the  fin- 
ishing touch  to,  the  levee,  but  itcan  in  no  sense  be  deemed  a 
construction  thereof.  And  yet  this  is  the  only  term  in  the 
statute  which  the  city's  counsel  can  hold  up  as  including  the 
word  "  construction  "  within-its  meaning.  The  very  reverse 
is  the  truth.  The  proper  construction  of  a  levee  may  in- 
clude the  grading  thereof,  but  surely  the  grading  of  a  levee 
no  more  includes  the  construction  thereof  than  the  painting 
of  a  house  includes  the  construction  of  the  same. 

But  in  this  arguing  and  contending  counsel  for  relator  lose 
sight  of  their  pleading,  to  which  the  specifications  of  the  city 
surveyor  are  attached  as  part  hereof.  In  that  document  the 
surveyor,  after  directing  the  mode  of  constructing  the  embank- 
ment, and  prescribing  its  dimensions,  proceeds  to  direct  that 
"  the  crown  and  slopes  shall  be  neatly  graded."  Manifestly, 
that  officer  contemplated  that  construction,  as  an  indepen- 
dent operation,  should  precede  grading  as  a  finishing  touch, 
and  so  did  the  city's  counsel  when  they  prepared  their  plead- 
ings. Hence  their  present  argument  must  fall  of  its  own 
weight. 

Tne  reasons  which  induced  the  law-maker  to  make  a  dis- 
tinction in  the  application  of  the  writ  of  mandamus  between 
the  obligation  to  construct  and  that  to  reconstruct  a  levee 
are  not  a  subject  of  necessary  consideration  in  this  case. 
But  several  suggest  themselves  to  the  legal  mind.  As  the 
statute  was  ifltended  to  affect  the  country  parishes  as  well  as 
the  city  of  New  Orleans,  it  occurred  to  the  legislature  that, 
under  existing  laws,  the  parishes  have  no  authority  touching 
the  construction  of  levees,— a  power  which  is  delegated  to 
other  functionaries ;  the  duty  of  the  parish  being  restricted 
to  the  repair,  the  preservation,  and  protection  of  already  con- 
structed levees.  Act  33  of  1879,  §10.  It  is  therefore  clear 
that  the  parishes  need  not  be  clothed  with  the  power  to  en- 
force obligations  which  primarily  they  could  not  enter  into. 
Hence  it  was  deemed  sufficient  to  enable  them  to  enforce 
only  contracts  touching  the  reconstruction  of  destroyed  and 
damaged  levels,  for  which  they  had  legal  authority  to  stip- 
ulate. 

In  the  reconstruction  of  a  levee  the  dimensions  and  other 
requirements  are  known  in  advance,  and  no  question  aSectin? 
the  same  could  arise  .between  the  contracting  parties,  and 
hence  such  a  reconstruction  was  deemed  a  well  defined,  in- 
disputable, and  clear  obligation,  falling  within  the  well  under- 
stood scope  of  the  writ  of  mandamus,  and  this  would  not  be 
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the  case  with  a  new  construction,  as  illustrated  by  this  very 
c^e,  in  which  it  appears  that  the  dimensions  of  the  contem- 
plated work  were  left  to  the  judgment,  discretion,  and  direc- 
tion of  the  city  surveyor. 

We  therefore  conclude  that  the  district  judge  comnsitted 
no  error  in  maintaining  defendant's  exception. 

Judgment  affirmed. 


State  ex  rel.  City  of  New  Orleans 


New  Orleans  &  Northeastern  R.  Co. 

{Louisiana  Supreme  Court,  'Sanitary  6,  iSpo.) 

ftcmoval  or  CauM— Fedoral  Question—Charter— Impairing  Obiigation  of 
Contract. — Both  the  parties  to  the  suit  being  citizens  of  Louisiana,  it  can- 
not be  removed  unless  there  is  some  federal  question  involved.  Conceding 
that  the  defendant's  charter  is  a  protected  contract  in  the  sense  of  the 
United  States  constitution,  and  that  the  ordinance  sought  to  be  enforced 
is  such  a  law  as  may  impair  its  obligation,  yet  the  facts  do  not  sustain  such 


Abatsmant — Pendancy  of  Suit  in  FaderaJ  Court*. — It  has  t>een  frequently 
held  in  the  supreme  court,  as  well  as  in  the  circuit  courts  of  the  United 
States,  that  the  pendency  of  a  suit  in  a  state  court  is  no  ground  for  a  plea 
in  abatement  to  a  suit  upon  the  same  matter  in  a  federal  court.  This  being 
a  rect^nized  rule  of  federal  jurisprudence,  it  should  be  adhered  to  in  our 
own  court,  as  matter  of  judicial  reciprocity. 

Straet— Out}  of  Railway  Company  to  Repave— Ordinance— Man  (tarn  ut. — 
This  is  a  suit  by  mandamus,  under  the  provisions  of  act  133  of  1888,  for 
the  purpose  of  coercing  the  defendant's  compliance  with  one  of  its  obliga- 
tions to  the  city  of  New  Orleans,  which  is  contained  in  §  2  of  city  ordi- 
nance No.  7+83,  A.  S.;  it  being  an  ordinance  granting  said  railroad  com- 
pany the  right  to  construct  and  operate,  by  steam,  a  railroad  from  the 
shore  of  Lake  Pontchartrain  to  a  point  on  the  Mississippi  river,  within  the 
limits  of  the  city  of  New  Orleans  ;  and  also  granting  it  the  right  to  occupy 
a  portion  of  the  river  front,  00  certain  conditions  stipulated  therein.  The 
contention  on  the  part  of  the  city  is  that  she  granted  the  railroad  company 
the  right  to  occupy  for  its  purposes  and  uses  a  portion  of  the  levee,  balture, 
and  wharf,  and  the  right  to  erect  and  maintain  thereon,  at  its  own  expense, 
such  ferry  facilities,  wharves,  piles,  machinery,  and  other  structures  as  shall 
be  necessary  for  the  transaction  of  the  business  of  thecompany;  but  that,  in 
consideration  therefor,  the  railroad  company  obliged  itself  to  keep  said 
wharves  which  had  been  constructed  by  the  city,  and  occupied  by  it.  at 
such  point  as  might  be  designated,  and  to  pave  Levee  street,  from  Louisa 
to  Poland  street,  with  square  blocks  of  granite.  This  last  obligation  is  the 
one  sought  to  be  enforced  by  the  city.  There  was  a  judgment  in  the 
court  a  quo  in  Favor  of  the  respondent,  which  is  reversed,  and  the  tnan- 
damus  made  peremptory. 

Fenser.  J.,  dissents. 

Appeal  from  Civil  District  Court,  Parish  of  Orleans. 

Francis  B.  Lee,  for  appellant. 

Robt.  Mott  and  H.  H.  Hall,  for  appellee. 
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Watkins,  J. — This  is  a  proceeding  by  way  of  mandamus, 
against  the  New  Orleans  &  Northeastern  Railroad  Company, 
CMsMatai  ^°^  *^*  purpose  of  coercing  its  compliance  with 
one  of  its  obligations  to  and  in  favor  of  the  city  of 
New  Orleans,  and  which  is  contained  in  §  2  of  ordinance  No. 
7483,  A.  S.,  adopted  by  the  city  council  on  the  gth  of  Decem- 
ber, 1881  ;  it  being  an  ordinance  granting  said  railroad  com- 
pany the  right  to  construct,  operate,  and  maintain  by  steam, 
a  railroad  for  the  transportation  of  freights  and  passengers, 
from  a  designated  point  on  the  shore  ofLake  Pontchartrain 
to  a  point  designated  on  the  shore  of  the  Mississippi  river, 
within  the  limits  of  the  city  of  New  Orleans,  and  also  grant- 
ing it  the  right  to  occupy  a  portion  of  the  river  front,  on 
certain  conditions  stipulated  therein.  The  interpretation 
placed  upon  the'  contract  rights  and  obligations  of  the  par- 
ties, respectively,  as  flowing  from  said  ordinance,  on  the  part 
of  the  city  attorney,  is  that  the  city  granted  the  railroad 
company  tne  right  to  occupy,  for  its  purposes  and  uses,  the 
portion  of  the  levee,  baiture,  and  wharf,  beginning  at  Port 
street,  and  extending  down  the  river  to  Montegut  street,  a 
distance  of  1,000  feet;  and  the  right  to  erect  and  maintain 
thereon,  at  its  own  expense,  such  ferry  facilities,  wharves, 
piles,  machinery,  and  other  structures  as  shall  be  necessary 
and  convenient  for  the  transaction  of  the  business  of  the  com- 
pany ;  but  that  in  consideration  therefor  the  railroad  com- 
pany obliged  itself  to  keep  said  wharves  in  repair ;  to  replace 
the  wharves  which  had  been  constructed  by  the 'city  and 
occupied  by  it,  at  such  point  as  might  be  designated  ;  to  pave 
Levee  street  from  Louisa  to  Poland  street  with  square  blocks 
of  granite,  the  laying  of  this  pavement  to  be  commenced  im- 
mediately after  it  obtains  possession  of  said  1,000  feet  of  levee 
front  and  batturc,  and  to  be  completed  within  one  year  there- 
after.    That  the  ordinance  provided  that  the  grant  concem- 

,  ing  the  wharves  and  levees  is  not  to  go  into  enect  until  the 
consent  of  the  wharf  lessees  is  first  obtained.  The  petition 
alleges  that  1,000  feet  of  levee  frontand  wharves  was  released 
to  the  railroad  company  by  the  wharf  lessees  on  the  l8th  of 

,  May,  1887,  and  that  it  obtained  possession  and  control  of  the 
same  at  that  time,  but  has  made  no  attempt  to  comply  with 
the  stipulations  of  its  contract,  notwithstanding  tne  delay 
within  which  the  work  of  paving  was  to  be   completed,  ex- 

Sired  several  months  prior  to  the  institution  of  this  suit. 
lefore  the  delays  for  answering  had  expired,  the  defendant 
filed  a  petition  for  removal  of  the  suit  to  the  United  States  cir- 
cuit court,  and,  same  having  been  refused,  it  filed  an  excep- 
tion of  lis  pendens.  On  the  following  day  the  respondent  filed 
an  answer  or  return, — first  fully  reserving  all  of  its  rights 
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under  its  motion  to  remove,  and  a  plea  of  lispendens,  in  which 
Act  133  of  1888  is  assailed  as  unconstitutional  and  void,  in 
that,  if  enforced,  it  would  impair  the  obligations  of  respond- 
ent's charter  contract,  and  the  provisions  of  the  constitution 
of  the  United  States ;  and,  in  the  alternative,  a  general  denial 
is  placed.  The  judge  a  quo  overruled  the  plea  of  lis  pendens, 
maintained  the  constitutionality  of  the  law,  and,  on  the"  evi- 
dence, decided  that  "  as  the  respondent  did  not  *  *  *  ac- 
quire or  accept  possession  under  ordinance  7483,  A.  S.,  and 
as  the  possession  which  it  enjoys  is  not  the  character  of  pos- 
session contemplated  by  that  ordinance,  the  obligation  to 
fmve  cannot  be  enforced,"  He  discharged  the  rule  nisi,  re- 
used a  peremptory  mandamus,  and  the  relator  has  appealed. 
I.  Of  the  motion  to  remove.  Both  the  parties  to  this  suit 
being  citizens  of  Louisiana,  it  cannot  be  removed  unless  there 
is  some  federal  question  involved.  Defendant's 
counsel's  contention  in  this  regard  is  two-fold,  viz.;  ««"»i«r 
F'irst.  That  city  ordinance  4783,  A.  S.,  imposes  on  !^"~'Vi, 
the  railroad  company  certain  onerous  "  conditions  gstial'orcsm. 
for  the  privilege  of  doing  that  which  it  had  a  right  tnwt. 
to  do"  under  Its  charter  without  the  sanction  of 
the  city,  and  to  that  extent  its  contract  would  be  impaired 
if  said  ordinance  be  enforced.  Seeond.  That  Act  133  01  1S88, 
under  which  the  mandamus  proceeding  was  instituted,  im- 
pairs  the  obligation  of  said  company's  contract  with  the  city 
as  found  in  said  ordinance  4783,  A.  S.,  and  with  the  state  and 
city,  as  found  in  its  legislative  charter,  (Act  106  of  1871,)  by 
altering  and  changing  the  remedies  existing  at  the  inception 
of  said  contracts  for  the  enforcement  01  the  obligations 
thereof;  defendant's  contention  in  respect  to  the  latter  being 
that  at  the  time  said  contracts  were  entered  into  its  obliga- 
tions thereunder  could  only  be  enforced  by  suit  for  compen- 
satory damages  for  non-performance  thereof,  and  this  statute 
authorizes  the  enforcement  of  specific  performance  by  ntan- 
datnus,  and  that  the  addition  of  this  remedy  impairs  the  con- 
tract obligations  of  its  charter  and  city  ordinance.  Counsel 
for  the  city  replies  that,  if  defendant's  charter  is  a  protected 
contract  in  the  sense  of  the  United  States  constitution,  and 
the  ordinance  is  such  a  law  as  may  impair  its  obligation,  yet 
the  facts  do  not  sustain  defendant  s  contention  :  {\\  Because 
its  charter  only  authorized  the  company  to  enter  tne  city  by 
way  of  Lake  Pontch  art  rain,  and  extend  its  tracks  to  a  point 
below  Canal  street  not  nearer  to  the  Mississippi  river  than 
Oaiborne  street ;  (2)  because  the  city  ordinance,  for  the  first 
time,  conferred  on  the  defendant  any  riparian  right,  or  right 
to  occupy  any  portion  of  the  levee  or  batture  on  the  river 
front. 
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An  attentive  examination  and  careful  comparison  of  the 
charter  and  ordinance  have  perfectly  satisfied  us  of  the  cor- 
rectness of  this  assertion.  The  charter  confers  no  riparian 
right  whatever,  and,  in  this  respect,  the  ordinance  4783,  A. 
S.,  is  its  sole  dependence.  Such  being  the  case,  Act  133  of 
1888  does  not  impair  in  any.  way  the  defendant's  charter  ob- 
ligations, and  ordinance  4783,  A.  S.,  does  not  impose  any 
conditions  upon  the  exercise  of  a  previously  granted  charter 
right.  The  motion  to  transfer  was  therefore  properly  re- 
fused by  the  judge  a  quo.  But  it  appears  from  an  exemplifi- 
cation from  the  records  of  the  United  States  circuit  court 
that,  subsequently  to  this  refusal,  the  respondent  caused  a 
certified  copy  of  the  record  of  the  court  a  quo  to  be  filed 
therein,  but  on  the  hearing  of  a  motion  of  relator  to  that 
effect  the  cause  was  remanded. '  It  is  in  statu  quo. 

2.  The  ground  of  the  respondent's  plea  of  lis  pendens  is  the 
pendency  of  another  suit   for  the  same  object,  before  the 

United  States  circuit  court,  entitled  City  of  New 
^'peTrS"  Orleans  v.  New  Orleans  and  Northeastern  Rail- 
MiH.  road  Company,  (No.  1 1,375.)    Ouriawdeclaresthat 

"the  same  cause  cannot  be  brought  before  two  sep- 
arate courts,  though  they  be  possessed  of  concurrent  juris- 
diction, except  by  discontinuing  the  suit  first  brought,  before 
the  answer  is  filed,"  Code  Prac.  art.  94.  It  appears  that  the 
suit  above  i:eferred  to  was  first  filed  in  the  civil  district  court, 
and  was  numbered  therein  16,444, 3nd  was  subsequently  trans- 
ferred to  the  circuit  court,  and  was  therein  transformed  into 
an  equity  proceeding,  and  given  the  present  number,  11,375. 
That  suit  nad  for  its  object  to  coerce  the  railroad  company 
to  comply  with  its  contract  made  in  pursuance  of  ordinance 
7483,  A.  S.,  and  particularly  with  the  provisions  of  section  2, 
which  confers  on  the  companv  the  right  to  occupy  and  use 
portions  of  the  levee  and  batture  between  Port  and  Montegut 
streets,  and  obliges  it  to  erect  thereon  certain  wharves,  piles, 
etc.;  toreplacecertain  wharves  constructed  by  said  city ;  and 
to  pave  Levee  street  with  square  granite  blocks.  The  aver- 
ment is  made  therein  that  "the  company  has  failed  to  com- 
mence or  prosecute  the  construction  'of  said  works,  and  its 
prayer,  inter  alia,  is  that  it  shall  "be  ordered  to  pave,  at  its 
own  expense,  with  square  blocks.  Levee  street  from  Louisa  to 
Poland  streets;"  but  there  is  no  allegation  in  the  petition  to 
the  eflect  that  the  wharf  lessees  had  ever  released  to  and  in 
favor  of  the  railroad  company  the  levee  front  and  existing 
wharves,  at  the  place  indicated  and  set  apart,  and  which  re- 
lease was  stipulated  in  ordinance  7483,  A.  S.,  to  be  a  condition 
precedent  to  its  taking  possession  thereof,  and  without  which 
release  the  company  was  not  in  default,  and  the  city  without 
a  right  of  action  pro  tanto. 
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The  failure  of  the  plaintiff  in  that  suit  to  set  out  specifically 
such  a  release  was  made  a  matter  of  special  defense  in  that 
cause,  after  it  had  been  transferred  into  an  equity  cause  in 
the  United  States  circuit  court.  That  suit  was  filed  in  Jan- 
uary, 18S6,  and  it  was  removed  in  May  following.  The  re- 
lease of  the  wharf  lessees  was  not  granted  until  the  i8th  of 
May,  1887,  subsequent  to  the  filing  of  defendant's  crossbills 
ana  answer  in  the  equity  case.  It  is  clear  that  that  suit  was- 
premature,and  afflicted  with  an  in  vocable  defect,  which  would 
nave  defeated  it  in  that  respect,  and  resulted  in  a  judgment 
for  the  defendant.  In  addition,  we  have  the  defendant's  own 
admission  that  Act  133  of  1888  confers  the  right  on  the  city 
to  enforce  specific  performance  by  mandatnus,  and  that  such 
right  was  not,  therefore,  conferred  by  ordinance.  These  are 
most  material  differences  in  respect  to  the  legal  means  of  en- 
forcing the  city's  rights,  and  there  is  in  the  confection  of  the 
pleadings  a  corresponding  difference.  But  it  appears  from 
an  exhibit  that  is  annexed  to  the  record,  that  the  United  States 
circuit  court  has  remanded  that  suit  to  the  civil  district  court 
for  want  of  jurisdiction  of  that  court,  and  that  the  interference 
has  ceased  to  exist.  It  also  appears,  by  another  exhibit,  that 
said  suit  was  dismissed  as  of  non-suit,  after  it  was  so  re- 
manded. This  the  city  attorney  had  the  undoubted  right  to- 
do,  under  the  circumstances  of  the  case. 

In  Schmidt  v.  Braunn,  10  La.  Ann,  26,  our  predecessors  de- 
cided this  identical  question,  and  held :  "Litis  pendentis  is  not 
necessarily  a  peremptory  exception.  It  is  disposed  of  by  the 
termination  of  the  suit  mentioned  in  the  plea.  Such  was  the 
case  in  the  present  instance."  , 

In  Adams  v.  Lewis,  7  Mart.  (N.  S.)  (La.),  401,  this  question 
ivas  agitated  and  decided  in  our  jurisdiction,  and  the  court 
said  :  "  First,  it  is  said  that,  the  sujt  being  pending  in  another 
court,  he  has  nolongerany  control  over  it,  and  could  not  dis- 
miss it.  But,  though  he  could  not  dismiss  the  suit,  he  might 
renounce  all  advantages  under  it.  The  place  where  he  made 
the  inconsistent  demands  cannot  affect  his  right  of  deciding 
between  them.  It  is  sufficient  if  he  does  so  before  the  court 
where  one  of  the  causes  are  pending,  to  enable  that  court  to 
proceed  with  the  claim  to  which  he  gives  a  preference.  All 
that  it  should  require  is  that  the  election  be  made  in  such  a 
manner  as  would  prevent  the  plaintiff's  taking  advantage  of 
the  contrary  demand." 

These  decisions  are,  to  our  minds,  conclusive  of  the  present 
controversy  on  the  subject.  We  have  taken  the  pains  to  dis- 
cuss it  as  res  nova,  because  it  was  not  fully  considered  in  Mix 
V.  His  Creditors,  39  La.  Ann.  626,  as  it  was  not  distinctly  an 
issue  therein,  on  account  of  defendant's  answer.     In  that  opin- 
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ion  we  merely  cited  Stanton  ».  Embrey,  g3U.  S.  553,  and  Gor- 
don I'.Giifoil,  99U.  S.  169,  in  support  of  the^/iWa  that,  on  the 
question  of  litis pendentis,  the  federal  jurisprudence  was  in  con- 
sonance  with  our  own.  But  that  the  purport  of  those  opinions 
may  not  be  misunderstood  we  quote  from  them.  In  the  for- 
mer the  court  sav  :  "Suppose  it  were  otherwise,  still  it  is  in- 
sisted by  the  defendant  m  error  that  the  pendency  of  a  prior 
suit  in  another  jurisdiction  is  not  a  bar  to  a  subsequent  suit 
in  a  circuit  court,  or  in  the  court  below,  even  though  the  two 
suits  are  for  the  same  cause  of  action,  and  the  court  here  con- 
curs in  that  proposition."  In  the  latter,  at  page  178,  the  court 
say  :  "But  it  has  been  frequently  held  that  the  pending  of  a 
suit  in  a  state  court  is  no  ground  even  for  a  plea  in  abatement 
to  a  suit  upon  the  same  matter  in  a  federal  court,"  This  be- 
ing a  recognized  rule  of  federal  jurisprudence,  it  should  be 
adhered  to  in  our  own  court  as  a  matter  of  judicial  reciproc- 
ity.    The  plea  was  correctly  overruled. 

3.  On  the  merits,  the  first  question  that  occurs  for  examin- 
ation and  decision  is  whether  or  not  the  respondent  acquired 

possession  of  the  batture,  levee,  and  wharves  by  the 
■inat^FMU.   '"■finance  7483,  A.  S. ;  and  the  second  is  whether 

the  character  of  its  possession  is  such  as  was  con- 
templated by  that  ordinajice — for  it  is  upon  the  solution  of 
these  two  propositions  that  the  issue  depends.  The  defend- 
ant's counsel  formulates  in  his  brief  this  statement,  viz. :  "  But 
underlying  all  these  minor  objections  is  the  well  ascertained 
fact  that  the  defendant  has  not  taken  possession  of  the  1,000 
feet  of  river  front  under  ordinance  7483,  A.  S.,  which  sought 
to  impose  the  obligation  of  paving :  but  it  took  possession 
under  the  ordinance  2245,  which  did  not  impose  paving,  and 
with  the  distinct  agreement  embodied  in  that  ordinance  and 
its  attendant  contract  that  the  question  of  liability  should  be 
held  in  abeyance,  and  should  not  be  in  any  manner  affected 
by  the  qualified  possession  under  this  ordinance  2245."  Or, 
in  other  words, "that the  possession, of  the  one  thousand  feet 
of  river  front  and  batture  described  in  section  2  of  ordinance 
74S3,  A.  S.,  was  to  be  undisputed,  in  order  that  the  obliga- 
tion to  pave  should  become  effective  and  executory  on  the 
part  of  the  defendant."  The  proof  is  that  the  respondent's 
occupancy  commenced  in  August  and  September,  1887,  and 
on  the  1 8th  of  May,  1887,  the  wharf  lessees  executed  a  release 
in  which  was  stated,  viz. :  "  That  whereas  ordinance  No.  7483, 
A.  S.,  provides  that  no  grants  therein  made  of  wharves  or 
wharfage  facilities,  etc,  shall  go  into  effect  without  the  con- 
sent of  the  wharf  lessees:  now,  therefore, in  pursuance  there- 
of, *  *  *  they  hereby  consent  that  the  wharf  privileges 
and  grants  made  in  said  ordinance  No.  7483,  A.  S,,  shall  at  once 
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go  into  eflect."  That  is  clear,  concise,  absolute,  and  unmis- 
takable  in  terms.  This  release  is  made  under  and  in  con- 
formity with  the  conditions  stipulated  in  ordinance  7483,  A. 
S.,  ana  was  intended  to  and  did  put  its  provisions  into  oper- 
ation. Not  until  that  release  was  executed,  and  immediately 
after  it  was  executed,  the  respondent  took  formal  possession 
of  said  batture,  levee,  wharves,  and  other  terminal  facilities 
and  franchises  on  the  Mississippi  river  front. 

The  second  section  of  the  ordinance  No.  7483,  A.  S.,  pro- 
vides that  the  respondent  "  shall  have  the  right,  and  the  same 
is  hereby  confirmed,  to  occupy,  for  its  purposes  and  uses,  that 
portion  of  the  levee  batture,  and  wharf  *  *  *  beginning 
at  Port  street,  and  [extending]  a  distance  of  one  thousand  feet 
down  the  river  to  Montegut  street,  and  to  erect  and  maintain 
thereon,  at  its  own  expense,  such  ferry  facilities,  wharves, 
piles,  machinery,  elevators,  yards,  tracks,  depots,  stations, 
sheds,  and  other  structures  [as]  shall  be  necessary  and  con- 
venient for  the  transaction  of  its  business,"  etc.,  "  provided, 
*  •  *  that  the  said  company  shall  replace  the  wharves 
constructed  by  the  city,  and  occupied  by  said  company,  at 
such  point  as  may  be  designated  by  the  administrators  of 
commerce  and  improvements  and  city  surveyor,  and  shall 
pave  Levee  street  with  square  granite  blocks  from  the  ex- 
tremity of  the  paving  on  that  street,  or  from  Louisa  street  to 
Poland  street ;  and  the  city  of  New  Orleans  shall  be  entitled 
to  remove  all  the  cobble-stones  now  on  said  street ;  *  *  * 
and  the  square  block  pavement  on  Levee  street  shall  be  com- 
menced immediately  after  said  company  obtains  possession  of 
the  one  thousand  feet  of  river  front  and  levee  conceded  and 
allowed  to  them  by  this  ordinance,  and  continue  and  finish  the 
same  within  one  year."  That  section  concludes  with  the 
final  proviso  "that  no  privilege  or  grant  concerning  or  re- 
ferring to  the  wharves  and  levees  herein  granted  shall  go  into 
effect  until  the  consent  and  permission  of  the  wharf  lessees 
be  had  and  obtained,"  etc. 

The  provisions  of  that  section  of  the  ordinance  seem  to  be 
quite  as  clear,  and  equally  as  free  from  ambiguity,  as  the  writ- 
ten release  of  the  wharf  lessees  is.  The  query,  then,  is,  in 
what  respect  does  ordinance  2245,  Council  Series,  alter, 
amend,  modify,  or  change  the  terms  and  conditions  of  the 
grants  and  privileges  contained  in  section  2  of  ordinance 
7483,  A.  S.,  just  quoted,  ante?  In  order  that  we  may  be  con- 
cise, and  commit  no  error,  or  make  no  mistake,  we  quote  it 
in  its  entirety,  viz. : 

"  Mayoralty  of  New  Orleans,  City  Hall,  April  30th,  1887. 
"(No.  2245,  Council  Series.) 

"  Whereas,  there  is  now  existing  a  litigation  between  the 
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city  of  New  Orleans  and  the  New  Orleans  &  Northeastern 
Railroad  Company,  as  appears  by  the  suit  of  the  city  of  New- 
Orleans  against  the  New  Orleans  &  Northeastern  Railroad 
Company,  No.  11,375,  o"  the  docket  of  the  circuit  court  of 
the  United  States  lor  the  fifth  circuit  and  eastern  district 
of  Louisiana,  which  is  not  likely  to  be  terminated  in  a  short 
time ;  and  whereas,  there  are  now  no  sufficient  wharves  in 
front  of  the  depot  property  of  said  railroad  company,  and  be- 
low Port  street,  in  the  third  district  of  New  Orleans,  and  it 
is  desirable  that  wharves  should  be  constructed  there  ;  and 
■whereas,  the  said  New  Orleans  &  Northeastern  Railroad 
Company  are  willing  to  construct  wharves  on  the  river  front 
below  Port  street,  and  advance  the  necessary  outlay  of  money 
for  that  purpose  on  certain  conditions,  notwithstanding  the 
pending  of  the  said  suit,  which  is  not  to  be  affected  thereby; 
and  whereas,  the  consent  of  the  wharf  lessees,  as  required  in 
paragraph  three  of  section  two  of  ordinance  No.  7483,  A.  S., 
nas  been  obtained  : 

"  Section  1.  Be  it  ordained  by  the  city  council  of  New  Or- 
leans that  the  mayor  be,  and  he  is  hereby,  authorized  and  di- 
rected to  enter  into  a  contract  by  notarial  act  with  the  New 
Orleans  &  Northeastern  Railroad  Company  for  the  construc- 
tion and  maintenance  of  wharves  on  the  river  front,  from  the 
prolongation  of  the  lower  property  line  of  Port  street  to  the 
prolongation  of  the  upper  property  line  of  Montegut  street, 
in  the  manner  and  under  and  within  the  terms  and  conditions 
contained  in  the  said  ordinance  No.  7483,  A.  S,,  relative  to 
the  occupation  and  the  use  of  said  river  front  provided  by 
said  ordinance  No.  7483,  under  the  following  conditions,  to 
witi  (i)  The  said  New  Orleans  &  Northeastern.  Railroad 
Company  shall  rebuild,  without  unnecessary  delay,  not  to 
exceed  four  months,  at  any  other  place  within  the  third  dis- 
trict of  this  city  as  may  be  designated  by  the  city  council  of 
New  Orleans,  new  wharves  equal  in  extent,  square  for  square, 
as  per  measurement  of  the  city  surveyor,  to  replace  the  ■ 
wharves  which  are  or  may  be  on  said  river  front  at  the  time  the 
said  New  Orleans  &  Northeastern  Railroad  Company  takes 
possession  of  the  same.  (2)  That  should  the  right  to  the  use 
of  said  space  of  river  front  and  the  said  wharves  thereon  be 
adjudicated  and  decreed  as  not  conferred  on  the  said  railroad 
company,  then  and  in  that  case  the  next  wharf  lessee  shall, 
out  of  the  funds  for  new  wharves  provided  in  their  contract 
with  the  city,  repay  said  railroad  company  the  entire  amount 
and  value  01  all  wharves  constructed  by  them. 

Sec.  2.  Be  it  farther  ordained  that,  should  the  right  to  said 
space  of  river  front  and  said  wharves  to  be  constructed  be- 
tween Port  and  Montegut  streets  be  adjudicated  and  decreed 
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.as  not  legally  conferred  on  said  railroad  company,  then,  and 
in  that  case,  the  whole  amount  of  money  outlaid  by  said  rail- 
road company  shall  be  paid  out  of  the  first  money  to  be  ap- 
Rropriated  to  new  work  in  the  construction  of  wharves  m 
lew  Orleans,  under  a  renewal  of  the  present  lease,  or  any 
■other  lease  that  may  hereafter  be  made  of  the  wharves;  and 
the  city  of  New  Orleans  subrogates  the  said  railroad  company 
to  its  rights  against  any  whan  lease  to  have  such  appropria- 
tion of  new  work,  and  in  default  thereof  the  city  of  New  Or- 
leans shall  pay  said  moneys  to  the  said  railroad  company. 

"Sec.  3.  Be  it  further  ordained  thai  it  shall  be  specially 
stipulated  in  said  contract  that  nothing  in  this  ordinance  shall 
in  any  way  relieve  the  said  railroad  company  of  any  obliga- 
tions imposed  by  the  provision  of  said  ordinance  No.  7483, 
A.  S.,  or  in  any  way  impair  or  prejudice  the  rights  of  the 
-city  of  New  Orleans  now  in  contestation  in  the  suit  of  the 
City  of  New  Orleans  sv,  said  Railroad  Company,  No.  1 1,375 
on  the  docket  of  the  circuit  court  of  the  United  States  for 
the  fifth  circuit  and  eastern  district  of  Louisiana ;  nor  shall 
the  rights  of  said  railroad  company,  as  set  forth  by  said  suit 
No,  11,375,  be  prejudiced  in  consequence  of  this  ordinance 
and  the  said  notarial  agreement,  which  shall  be  according  as 
the  said  case  may  be  determined,  and  as  the  rights  of  said 
railroad  company  may  be  adjudicated  and  decreed  therein 
on  final  decree  in  the  appellate  court,  which  said  suit  shall 
proceed  to  a  final  termination  thereof  for  the  purpose  of  fix- 
ing the  rights  of  the  parties  thereto ;  nor  shall  this  agreement 
be  offerecf  in  evidence  or  referred  to  in  said  suit. 

"  Adopted  by  the  council  of  the  city  of  New  Orleans,  April 
26,  1887.^' 

The  ground  that  this  ordinance  was  intended  to  and  did 
cover  may  be  summarized  thus,  viz, :  (1)  Whereas,  suit  No. 
1 1. 375,  supra,  is  not  Hkelj-  to  be  terminated  in  a  short  time. 
^2)  That  there  are  no  sufficient  wharves  in  front  of  the  depot 
property  of  the  respondent,  (3)  That  the  respondent  is  will- 
ing to  construct  wharves  on  the  river  front  below  Port  street, 
and  advance  the  necessary  outlay  of  money  for  that  purpose, 
notwithstanding  the  pending  of  said  suit.  (4)  That  the  con- 
sent of  the  wharf  lessees  has  been  obtained  in  accordance 
with  section  2  of  ordinance  No.  7483,  A.  S.  (5)  That  the 
mayor  is  authorized  to  enter  into  a  notarial  contract  with  the 
respondent  for  the  construction  and  maintenance  of  wharves, 
etc.,  in  the  manner  and  under  the  written  terms  and  condi- 
tions contained  in  said  ordinance  No.  7483,  A.  S.,  relative  to 
the  occupation  of  said  river  front,  under  the  following  condi- 
tions, viz.:  (6')  The  respondent  shall  build  certain  new 
-wharves  to  replace  those  taken  possession  of  by  the  company. 
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(7)  That  should  the  right  to  the  use  of  said  space  of  river 
front,  and  said  wharves  thereon,  be  decreed  and  adjudicated 
as  not  legally  conferred  on  said  railroad  company,  then,  and 
in  that  case,  the  next  wharf  lessees  shall  repay  the  said  rail- 
road company  the  entire  amount  and  value  of  all  wharves, 
etc.  (&)  That  should  the  right  to  said  space  of  river  front 
and  said  whar\'es  be  adjudicated  and  decreed  as  not  legally 
conferred  upon  said  railroad  company,  then,  and  in  that  case, 
the  whole  amount  of  money  outlaid  by  said  railroad  com- 
pany shall  be  refunded,  etc. 

Tne  foregoing  are  all  the  points  covered  by  the  ordinance 
2245,  C.  S.,  and  they  do  not  cover  the  Question  of  paving 
Levee  street.  That  seems  to  have  been  left  uninterrupted 
entirely. 

Simplified,  the  tenor  and  substance  of  it  is,  that  the  re- 
spondent was  willing  to  do  the  work,  and  accept  the  grants 
and  concessions  that  were  stipulated  in  its  favor,  provided 
that  should  its  use  to  the  quota  of  batture,  etc.,  be  adjudicated 
in  that  suit  as  not  legally  conferred,  it  should  be  fully  com- 
pensated and  reimbursed  the  amount  of  its  outlay. 

The  final  clause  of  section  3  of  the  ordinance  No.  2245,  A, 
S.,  is  a  saving  clause,  and  provides:  That  the  contract  be- 
tween the  mayor  and  the  respondent  shall  specify  "that 
nothing  in  this  ordinance  shall  in  any  way  relieve  the  said  rail- 
road company  of  any  of  the  obligations  imposed  by  the  pro- 
visions of  said  ordinance  No.  7^3,  A.  S.,"  and  that  it  snail 
not  interfere  with  the  rights  of  either  party  in  the  pending 
suit,  "which  shall  be  according  as  the  said  case  may  be  de- 
termined, and  as  the  rights  of  said  railroad  company  may  be 
adjudicated  and  decreed  thereon  on  final  decision  of  the  ap- 
pellate court,  which  said  suit  shall  proceed  to  a  final  termina- 
tion thereof  for  the  purpose  of  fixing  the  rights  of  the  parties 
thereto,  nor  shall  this  agreement  be  offered  in  evidence  or 
referred  to  in  that  suit." 

This  was  intended  to  operate  as  a  natural  shield  and  safe- 
guard against  danger  flaming  out  of  that  suib  to  either  party 
thereto ;  while  the  contract  stipulatious  enabled  the  respond- 
ent to  do  the  work  with  the  assurance  of  being  fully  reim- 
bursed for  its  money  outlay,  and  the  city  to  have  ner  wharves 
and  streets  put  in  repair  according  to  the  contract.  As  we 
have  seen,  there  was  m  that  suit  an  invocable  vice,  and  it  has 
been  discontinued  and  terminated,  and  this  suit  is  in  its  stead. 
We  do  not  regard  the  stipulation  that  said  suit  shall  proceed 
to  a  final  termination  as  in  the  nature  of  a  contract  that  it 
should  not  be  abated  or  dismissed,  but  merely  that  the  ordi- 
nance should  not  have  the  eSect  of  discontinuing  or  abating 
it.  This  clause  stands  apart  from  the  contracting  clauses- 
quoted.  • 
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In  pursuance  of  ordinance  No.  2245,  C.  S.,  the  relator  and 
respondent  entered  into  a  notarial  contract  on  the  25th  of 
May,  1887, — only  a  few  days  subsequent  to  the  execution  of 
the  release,  of  the  wharf  lessees, — wherein  it  was  stipulated 
on  the  part  of  the  city  that  she  granted  to  respondent  the 
right  to  construct  ana  maintain  wharves  on  the  river  front 
from  Port  street  to  Montegut  street,  in  the  manner  and  under 
the  written  terms  and  conditions  in  ordinance  No.  7483,  A. 
S.,  and  wherein  it  was  likewise  stipulated  on  the  part  of  the 
respondent  that  it  would  cause  to  be  constructed  and  main- 
tained wharves  on  the  river  front  "from  Port  to  Montegut 
streets,"  in  conformity  to  the  provisions  and  requirements  of 
ordinance  No.  7483,  A.  S.  Both  ordinances  are  incorporated 
in  full  in  the  contract,  and  then  follow  stipulations  precisely 
in  conformity  thereto,  as  outlined  above. 

After  making  a  most  careful  examination  and  comparison 
of  said  ordinances  and  contents,  we  feel  satisfied  that  there  is 
nothing  precarious  or  uncertain  in  the  respondent's 
possession  of  the  terminal  facilities  granted  it  by  "*"'?*'!!*IV 
the  city  ;  that  the  company  acted  in  view  of  all  stip-  ^^^,  " 
ulations  in  those  two  ordinances  in  its  favor,  and  of  ittwt. 
the  obligations  and  conditions  they  imposed  upon 
it.  They  were  willing  to  take  possession  and  to  erect  wharves, 
etc.,  on  the  sole  condition  that  it  should  be  remunerated  in 
case  of  eviction  by  a  decree  in  that  suit.  The  position  of  the 
railroad  company,  condensed,  is  that  the  possession  of  the 
1,000  feet  of  levee,  which  was  disputed  and  precarious,  because 
ordinance  7483,  A.  S.,  is  assailed  as  illegal  m  circuit  court  suit 
11,375,  and  that  the  efiect  of  that  suit  was  suspended  by  ordi- 
nance 2245,  C.  S.,  under  which  it  went  into  possession.  That 
suit  was  brought  by  tl^e  city  to  coerce  the  railroad  company's 
full  compliance  with  all  obligations  under  the  former  ordi- 
nance, and  inter  alia  the  obligation  to  pave  Levee  street.  In 
that  suit  the  defendant's  answer  was  that  the  citv  was  seeking, 
by  that  ordinance,  illegally  to  enforce  certain  conditions  upon 
the  use  of  her  streets,  ana  its  prayer  was  that  the  stipulation 
in  said  ordinance  in  relation  to  paying  Levee  street  be  an- 
nulled, on  the  ground  that  it  is  entitled  under  its  charter  to 
all  of  the  rights  that  are  purported  to  be  conferred  by  said 
ordinance,  and  that  the  petition  be  dismissed,  with  costs. 

In  the  first  place,  we  nave  found  and  decided  the  riparian 
rights  and  franchises  purporting  to  have  been  conferred  by 
that  ordinance  were  not,  as  a  matter  of  fact,  conferred  by  the 
charter  of  the  railroad  company,  and  therefore  the  supposed 
illegality  of  said  ordinance  did  not,  as  a  matter  of  law,  exist. 
We  have  thereby  disposed  finally  of  the  question  of  the  al- 
leged illegality  of  said  ordinance  which  was  set  up  in  the 
43  A.  &  E.  R.  Cac— IS 
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former  suit,  as  a  reconventional  demand,  though  it  was  not, 
as  a  matter  of  fact,  such  a  demand.  Meyers  v.  Burtle,  6  South, 
Rep.  607.  In  the  second  place,  we  have  found  and  decided 
that,  as  in  that  suit  there  was  no  averment  that  the  wharf 
lessees  had  made  the  required  release  of  the  wharves  in  ques- 
tion, that  suit  disclosed  no  right  in  the  city  to  compel  the  de- 
fendant to  pave  Levee  street,  and  that  this  lack  of  essential 
averment  was  an  incurable  defect  therein,  in  this  particular, 
and,  upon  trial  thereof,  judgment  would  have  necessarily  gone 
against  the  city  on  that  issue,  as  of  non-suit.  Hence  the  right 
01  the  company  to  occupy  Levee  street,  and  its  obligation  to 
■do  the  paving,  were  not  issues  in  that  case,  and  could  not  have 
been  decided  therein.  We  have  also  found  and  decided  that 
the  question  of  paving  Levee  street  is  not  mentioned  in  ordi- 
nance 2245,  C  S.,  under  which  defendant  claims  to  have  acted 
in  entering  into  possession  of  its  batture  rights  and  franchises, 
and  hence  its  possession  of  the  1,000  feet  of  levee  was  in  pur- 
■suance  of  ordinance  7483,  A.  S.,  and  was  not  only  unquestioned, 
but  expressly  affirmed,  by  the  city.  But  that  suit  was  volun- 
tarily discontinued  by  the  city,  and  the  company's  charge  of 
illegality  against  said  ordinance  passed  out  of  court  with  it. 
This  suit  has  for  its  sole  object  to  coerce  the  defendant  to 
pave  Levee  street,  and  it  is  met  with  a  genera!  denial  as  an 
answer.  There  can  be  no  serious  question  as  to  the  right  of 
the  city  to  insist  on  the  respondent's  performance  of  this  part 
of  the  contract  according  to  the  provisions  of  ordinance  7483, 
A,  S.,  and  the  city  surveyor's  specifications. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be 
reversed,  and  it  is  now  ordered  and  decreed  that  the  provis- 
ional mandamus  be  made  peremptory,  and  that  the  respondent 
,be  taxed  with  all  costs,  in  both  courts. 

Fennek,  J.,  {dissenting.) — i.  Ordinance  No.  7483  shows  that 
the  matters  here  involved  are  included  only  in  the  second 
■section,  and  that  the  provisos  touching  the  paving  and  wharves 
relate  exclusively  to  the  wharf  levee  privileges,  and  have  no 
connection  with  other  privileges  conferred  m  other  parts  of 
the  ordinance. 

2.  It  is  clear  that  the  obligation  to  pave  cannot  be  imposed 
on  the  railroad  company  without  its  assent,  express  or  plainly 
impHed. 

3.  It  is  equally  plain,  from  suit  No.  1 1,735,  that,  prior  to  or- 
dinance  2245;  the  railroad  company  did  not  consent  to,  but 
■denied,  this  obligation,  and  had  never  taken  possession  of  the 
"  levee,  batture,  and  wharf,"  and  could  not  do  so,  because  the 
■wharf  lessees  refused  their  consent. 

4.  If  the  railroad  company  had  been  willing  to  accept  or- 
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dinance  7483,  nothing  would  have  been  necessary  but  to  obtain 
the  consent  of  the  wharf  lessees,  and  there  was  no  necessity 
whatever  for  ordinance  2285. 

5.  That  ordinance  shows  that,  independent  of  the»consent 
of  the  lessees  as  recited  in  its  preamble,  it  was  necessary,  in 
order  to  induce  the  railroad  company  to  act,  to  embody  other 
new  and  additional  conditions  and  stipulations,  not  only  in 
the  ordinance  itself,  but  in  an  express  coDtr&ct  between  the 
parties. 

6.  Among  those  stipulations  is  found  the  following :  "  Nor 
shall  the  rights  of  the  said  railroad  company,  as  set  forth  in 
said  suit  No.  11,375,  ***  prejudiced  in  consequence  of  this  or- 
dinance and  the  said  notarial  agreement,  which  shall  be  ac- 
cording as  the  said  case  may  be  determined,  and  as  the  right 
of  the  said  railroad  company  may  be  adjudicated  and  decreed, 
therein  on  final  decree  in  tne  appellate  court,  which  said  suit 
shall  proceed  to  a  final  termination  thereof  for  the  purpose 
of  fixing  t-he  rights  of  the  parties  thereto ;  nor  shall  this  agree- 
ment be  offered  in  evidence  or  referred  to  in  said  suit."  And 
in  the  contract  entered  into  between  the  parties  the  meanin? 
of  these  words  "  final  termination"  was  more  fully  cxpressea, 
as  being  until  said  suit "  shall  be  adjudicated  and  decreed  on 
final  decree  in  the  appellate  court,'  and  that  "said  suit  shall 
proceed  to  a  final  termination  thereof,  for  the  purpose  of  fix- 
mg  the  rights  of  the  parties  thereto." 

7.  Only  after  and  under  the  foregoing  ordinance  and  con- 
tract did  the  railroad  company  take  possession  of  the  ware- 
houses and  levee. 

8.  It  cannot  be  disputed  that  the  right  of  the  city  to  impose, 
and  the  obligation  of  the  defendant  to  perform,  the  duty  of 

faving  Levee  street,  were  directly  at  issue  in  suit  No.  11, 375. 
quote  from  the  prayer  of  the  city's  petition  therein  the  fol- 
lowing: "  That  said  company  be  ordered  to  pave,  at  its  own 
expense,  with  square  granite  blocks,  Levee  street  from  Louisa 
to  Poland  streets;"  and  from  the  prayer  of  defendant's  answer 
and  defendant's  reconvention  the  following:  "  That  the  re- 
quirements of  said  ordinance  No,  7483,  for  the  paving  of  Levee 
street  with  square  granite  blocks,  from  Louisa  to  Poland 
streets,  be  decreed  illegal,  null,  and  void." 

g.  Unless  the  voluntary  dismissal,  by  the  city,  of  the  suit 
No.  11,375,  <=^"  be  accepted  as  a  termination  thereof,  for  the 
purpose  of  fixing  the  rights  of  the  parties  thereto,  I  do  not 
see  now  the  city  can  prosecute  the  present  action,  without 
violating  her  clear  and  solemn  contract.  If  the  words  quoted 
have  any  meaning  or  purpose,  it  is  to  prevent  the  very  thing 
which  the  city  has  done,  viz.,  and  to  require  a  final  settlement 
by  judicial  decree,  in  that  suit,  of  this  contested  right,  as  a 
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condition  precedent  to  such  an  action  as  the  one  now  brought. 
ID.  The  sole  purpose  of  ordinance  2245,  C.  S.,  was  to  enable 
defendant  to  talce  possession  of  the  wharves  and  levee  with- 
out thereby  accepting  the  provisions  of  ordinance  7483,  A. 
S. ;  and  to  suspend  allconflicling  claims  upon  the  latter  until 
finally  adjudicated  in  the  pending  suit,  and  to  hold  that,  by 
acting  under  the  later  ordinance,  defendant  accepted  the 
former,  seems  to  me  to  contradict  and  obliterate,  not  only  the 
terms,  but  the  sole  object  and  purpose,  of  the  later  ordinance 
and  contract.  However  improvident  maj  be  the  suit  No. 
1 1,375  ;  however  untenable  may  be  the  position  taken  therein 
by  the  company ;  however  clear  it  may  be  that  the  company 
cannot  retam  the  wharf  and  levee  privileges  granted  in  the 
second  section  of  ordinance  No,  7483,  without  performing  the 
conditions  attached  to  the  grant, — the  stubborn  facts  remain 
that  the  company  had  the  option  to  accept  or  decline  the 
grant,  and,  by  declining,  to  escape  the  conditions ;  that  she 
has  never  accepted  the  grant,  except  sub  mode,  and  subject  to 
new  conditions  expressly  stipulated  in  a  solemn  contract; 
and  that  the  city,  being  a  party  to  and  bound  by  that  contract, 
is  powerless  to  repucfiate  it,  to  convert  the  company's  condi- 
tional acceptance  mto  an  absolute  acceptance,  and  to  deprive 
the  company  of  its  option  to  abandon  the  wharf  and  levee 
privileges,  and  thereby  to  escape  the  condit'ons  of  the  grant. 
For  these  reasons  1  cannot  concur  in  the  view  taken  by  the 
lower  court,  and  dissent  from  the  opinion  and  decree  herein. 
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New  Orleans  City  &  L.  R.  Co. 
{Louisiana  Supreme  Court,  April  7,  iSpo.) 

Mandvnus— ConitKutlontl  Law— Qansrol  Statute.— Act  No.  133  of  1888. 
which  authorizes  mandamus  proceedings  to  coerce  specific  performance 
of  contractus]  obligations  in  certain  cases,  is  noi  unconstitutional.  It  is  a 
general  statute,  remedial  in  character  only,  divesting  no  vested  right,  and 
impairing  no  obligation  of  contract. 

Contract— Rule  of  Conctruetion— Explanation  by  Party  Imposing  Condi- 
tion.— The  want  of  necessary  explanation  on  the  part  of  an  obligee,  who 
imposed  the  conditions  which  were  accepted,  will  not,  when  the  terms  em- 
ployed are  obscure  or  equivocal,  aggravate  the  burden  of  the  obligor,  but 
the  construction  most  favorable  to  the  latter  should  be  adopted  ;  the  more 
so,  when  the  construction  is  in  accord  with  the  mode  of  execution  of  the 
contract  by  the  parties. 

Straati— Definition.— A  street  is  a  space  dedicated  to  public  use,  for  the 
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passage  a.nd  circulation  thereon  of  ordinary  driven  vehicles  and  animals, 
in  cities  and  towns. 

Same^Qround  notUMd  (or  Travel. — A  neutral  or  middle  ground  isastrip 
of  land  extending  between  two  streets  or  thoroughfares,  which  is  not  only 
not  used,  but  prohibited  from  being  used,  as  a  street,  and  which,  not  being 
thus  used,  does  not  practically  form  part  of  the  streets  proper. 

Same— Duty  af  Companif  to  R«pair^Ext0nt  of  Obligation,— Under  a  con- 
tract by  a  city  with  a  railroad  company,  giving  a  right  of  way,  that  the 
latter  shall  keep  in  good  order  and  condition  from  curb  to  curb,  the  streets, 
intersections,  bridges,  etc.,  through  which  its  tracks  pass,  it  cannot  be 
claimed  that  the  company  is  under  the  obligation  of  keeping  in  such  con- 
dition streets  on  which  its  tracks  do  not  pass,  and  which  extend  alongside 
of,  and  border  on,  middle  or  neutral  grounds  dividing  them,  comprised 
between  curbs  or  external  lines,  and  which  do  not  form  part  of  thorough- 
fores  on  which  vehicles  usually  circulate.  The  obligation  exists  only  as  to 
such  streets  and  spots  on  which  the  tracks  actually  pass. 

Appeal  from  Civil  District  Court,  parish  of  Orleans. 
Buck,  Dinkelspiel  &  Hart,  for  appellant. 
S.  L.  Gilmore,  for  appellee. 

Bermudez,  C.  J. — The  object  of  this  suit  is  to  compel  by 
mandamus  the  defendant  company,  in  specific  performance 
of  alleged  contracts,  to  put  ana  keep  in  proper  con- '  ^^  gtMUA. 
ditionthe  streets,  etc.,  through  which  its  tracks 
pass,  within  city  limits.  In  its  return  the  company  substan- 
tially pleaded  that  the  allegations  of  the  petition  are  too 
vague,  general,  and  indefinite;  that  the  action  is  premature; 
that  no  proper  demand  was  made  to  authorize  the  suit ;  that 
the  act  (No.  133,  of  1888,)  under  which  the  action  is  brought  is 
unconstitutional,  for  several  reasons,  one  of  which  is  that  it 
impairs  the  obligations  of  the  contracts  between  the  parties ; 
that  the  charges  preferred  are  unfounded  ;  that  it  has  always 
complied  with  all  its  obligations,  and  continues  to  do  so,  etc. 
From  a  judgment  overruling  the  preliminary  defenses  and 
making  the  mandamus  peremptory  tor  specified  purposes  the 
company  appeals. 

In  relation  to  the  exceptions,  it  suffices  to  say  that  the  pe- 
tition clearly  discloses  a  valid  cause  of  action  ;  that  there  was 
a  proper  demand  for  compliance;  that  the  suit  it- 
self is  a  putting  in  default,  if  any  was  necessary  ;  Comrtitnioii- 
that  the  statute  attacked  is  not  special  or  local,  but  ■'^''"''■'*^ 
general  and  remedial  only;  thatit  divests  no  vested 
right,  and  impairs  the  obligation  of  no  contract.  It  has 
already  been  invoked  and  twice  enforced  (State  v.  New  Or- 
leans &  N.  E.  R.  Co.,  ante,  pp.  258,  263,  so  that  the  contention 
is  reduced  to  an  interpretation  of  the  direct  and  assumed  con- 
tracts  between  the  parties. 

Under  the  terms  of  the  contract,  whereby  the  right  of  way 
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was  granted,  the  substantial  obligation  assumed  by  the  pur- 
chaser, and  which  is  of  moment  in  this  controversy, 
oTeoatntt.  '^  *^*^  ^^^  Company  would  keep  in  good  order  and 
condition,  from  curb  to  curb,  the  streets  and  bridges 
through  which  the  tracks  pass.  The  contention  is  not  whether 
the  company  is  or  not  bound  to  keep  in  such  condition  the 
streets,  etc.,  on  which  its  tracks  pass,  but  rather  whether  the 
company  is  or  not  under  such  obligations,  as  to  streets,  etc., 
on  which  its  tracks  do  not  pass,  and  which  border  on  the 
sides  of  the  middle  or  neutral  ground  which  separates  them, 
and  on  which  its  tracks  are  laid ;  such  as  the  streets  along- 
side the  strip  of  ground  between  them,'  on  Canal,  Rampart, 
and  Esplanade  streets  in  this  city. 

The  theory  on  which  this  action  is  predicated  rests  on  the 
assumption  that  the  neutral  or  middle  ground  forms  part  of 
"M  "  i*.  ^^^  street,  and  that,  the  tracks  of  the  company  hav- 
^^7"  '"&  been  laid  on  it,  they  pass  through  ttie  street 

itself ;  but  the  theory  at  once  explodes  when  it  is 
considered  that  the  strip  of  ground  does  not  form  part  of  the 
street  proper.  A  street  is  a  space  dedicated  to  public  use, 
for  the  passage  and  circulation  thereon  of  ordinary  driven 
vehicles  or  animals,  in  cities  or  towns.  Such  was  surely  the 
meaning  attached  to  the  word  before  the  time  when  street 
cars  were  permitted  to  be  run  on  the  streets,  and  such  it  must 
have  been  in  the  contemplation  of  the  parties  when  they  en- 
tered into  the  contracts  propounded  upon.  Indeed,  the  neu- 
tral or  middle  ground  is  not  only  not  used,  but  is  prohibited 
from  being  used,  as  a  street,  and,  not  being  used  thus,  it  can- 
not be  treated  practically  as  a  part  of  the  streets  between 
which  it  extends.  See  Act  73  of^  1876;  Marquez  v.  New  Or- 
leans, 13  La.  Ann.  320;  Correjolles  v.  Succession  of  Foucher, 
26  La.  Ann.  362 ;  Tilton  v.  New  Orleans  City  R.  Co.,  35  La. 
Ann.  1067  ;  Favssoux  v.  Succession  of  Chaurand,  36  La.  Ann. 
547 ;  Canal  &  C.  St.  R.  Co.  v.  Crescent  City  R.  Co.,  41  La. 
Ann.  561,  40  Am.  &  Eng.  R.  Cas.  329. 

The  evidence  shows  that,  in  the  exercise  of  the  right  of 
way  purchased,  the  company  did  not  lay  its  tracks  on  the 
side  streets  themselves,  but  on  the  space  dividing 
Rxtotoroh.  them,  which  does  not  form  part  of  them  as  a  thor- 
ronMiT  to  oughfare  for  the  passage  and  circulation  of  ordinary 
rsiwir strMt.  Carriages  and  vehicles.  It  also  establishes  that  the 
city  had  never  opposed  such  use  of  such  ground, 
and  has  never  called  on  the  company  to  do  any  work  on  such 
double  streets ;  but  that  such  work  has  always  been  attended 
to  b\'  the  city,  at  its  own  expense.  The  terms  employed  are 
clear  and  free  from  doubt — were  they  obscure  or  equivocal 
the  want  of  necessary  explanation  on  the  part  of  the  obligee. 
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vfho  imposed  the  conditions  which  were  accepted,  should 
not  render  the  burden  more  onerous;  but  the  construction 
most  favorable  to  the  obligor  should  be  adopted,  the  more  so 
when  the  mode  of  execution  justifies  this  course.  Rev.  Civil 
Code,  arts.  1956,  1958,  Code  Napoleon  1162.  A  careful  read-  .^ 
ing  of  the  stipulation,  coupled  with  the  consideration  of  the 
interpretation  placed  upon  it  by  the  parties,  forces  the  irre- 
sistible conclusion  that  the  space  which,  in  their  intent,  the 
company  was  to  keep  in  good  order  and  condition,  is  the 
route  through  and  on  which  its  tracks  would  pass,  extending 
from  curb  to  curb,  or  external  boundary.  No  other  reason- 
able signification  can  be  placed  on  the  agreement.  It  is  there- 
fore apparent  that  the  company  is  not  bound,  under  its  tenor, 
to  perform  any  work  beyond  the  curbs  or  lines  within  which 
are  comprised  the  neutral  or  middle  grounds  or  strips  of  land, 
between  the  side  streets,  on  which  its  tracks  have  been  laid. 

The  proof  shows  in  what  respects  the  company  has  beeni 
derelict,  as  to  the  ordinary  streets,  and,  to  some  extent,  as  to- 
intersections,  bridges,  and  neutral  grounds  which  constitute- 
the  route  through  and  on  which  its  tracks  pass.  The  judg- 
ment of  the  lower  court  is  correct,  unless  in  that  portioi* 
which  makes  the  mandamus  peremptory  as  to  the  streets  and 
thoroughfares  which  extend  on  the  sides  and  beyond  the  curbs 
of  the  strips  of  ground  in  question.  It  is  therefore  ordered 
and  decreed  that  the  judgment  appealed  from  be  amended 
by  striking  therefrom  that  portion  which  imposes  on  the  de- 
fendant company  the  obligation  of  keeping  in  good  order  and 
condition  the  streets  ana  roadways  on  the  sides  of  the  mid- 
dle or  neutral  grounds  on  Canal,  Rampart,  and  Esplanade 
streets  in  this  city,  and  by  rejecting  the  demand  in  that  re- 
spect, and  that,  thus  amended,  said  judgment  be  affirmed,  at 
appellee's  cost. 

Rehearing  refused, 


City  of  London  et  oL 
(18  Ont.  Rep.  123.) 

StTMts— Want  of  Rapair— Contract  with  Street  Railway  Company  to  K««t> 
In  Repair— Liability  of  City.— By  36  Vic.  chap.  99  (Ont,.),  the  London  St. 
R.  Co.  was  incorporated,  by  sec.  13  of  which  the  city  of  London  was  au. 
thorized  to  enter  into  an  agreement  for  the  construction  of  the  railway  on 
such  of  the  streets  as  might  be  agreed  on,  and  for  the  paving  repairing, 
etc.,  of  the  same.     By  sec.  14  the  city  was  empowered  to  pass  by-laws  in 
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carry  such  agreement  into  effect,  and  containing  all  necessary  provisions, 
etc.,  for  the  conduct  uf  all  parties  concerned,  including  the  company,  and 
for  enforcing  obedience  thereto.  A  by-law  was  passed  by  the  city  provid- 
ing for  the  repair  of  certain  portions  of  the  streets  by  the  street  railway 
company  who  were  to  be  liable  for  all  damage  occasioned  to  any  person 
by  reason  of  the  construction,  repair  or  operation  of  the  railway,  or  any 
part  thereof,  or  by  reason  of  the  default  in  repairing  the  said  portions  of 
the  streets,  and  that  the  city  should  be  indemnijied  by  the  company  for  aill 
liability  in  respect  of  such  damage.  An  accident  having  happened  to 
plaintiR  by  reason  of  said  portions  of  said  streets  being  out  of  repair,  an  ac- 
tion was  brought  by  plaintiff  against  the  city  ol  London  therefor.  After 
action  brought,  and  more  than  six  months  after  the  occurrence  of  the  ac- 
cident on  the  application  of  the  city  of  London  the  street  railway  company 
were  made  party  defendants.  //M,  that  notwithstanding  the  said  legisla- 
tion, by-law,  and  E^eement,  the  city  was  liable  under  sec.  531  of  the  Munici- 
pal Act,  (Rev.  St.  Ont.  chap.  184,)  to  the  plaintiff  (or  the  damage  he  had 
sustained ;  but  that  it  had  a  remedy  over  against  the  street  railway  com- 
pany. 

Soma— Liability  of  Company— Limitation  of  Action.— //f/i^  also,  that  the 
six  months'  limitation  clause  in  the  Railway  Act  did  not  apfdy,  the  right 
of  the  city  against  the  street  railway  company  being  one  of  contract. 

Action  against  the  corporation  of  the  city  of  London,  to 
recover  damages  for  injuries  sustained  by  the  plaintiff  aris-' 
ing  from  an  accident  that  happened  to  him  owing  to  the  want 
of  repair  of  one  of  the  principal  streets  in  the  city  of  Lon- 
don, 

It  appeared  that  in  the  spring  of  1888  the  street  railway  com- 
pany had  removed  the  ice  and  snow  from  their  tracks,  which 
were  laid  in  the  centre  of  the  street,  and  which  had  the  ef- 
fect of  making  a  trench  where  the  tracks  were.  The  plaint- 
iff was  driving  along  Dundas  street  near  the  corner  of  Rich- 
mond street,  one  of  the  most  public  and  frequented  parts  of 
the  city,  and  on  attempting  to  turn  out  for  a  passing  vehicle 
the  runner  of  his  cutter  got  into  the  trench  and  was  over- 
turned, his  horse  ran  away,  and  the  plaintiff  was  dragged  a 
short  distance  and  dashed  against  a  telegraph  pole,  receiv- 
ing severe  injuries.  The  occurrence  covered  a  space  of  some 
ten  seconds.  There  was  evidence  to  go  to  the  jury  that  the 
plaintiff's  feet  got  entangled  in  the  cutter,  and  that  after  be- 
ing thrown  out  he  held  on  to  the  reins;  and  it  was  urged  that 
the  holding  on  to  the  reins  was  evidence  of  contributory 
negligence. 

After  the  action  had  been  commenced,  and  more  than  six 
months  after  the  happening  of  the  accident,  on  the  applica- 
tion of  the  defendants,  the  corporation  of  the  city  of  Lon- 
■don,  the  London  Street  Railway  Company  were  made  par- 
ties defendants  The  defendants,  the  corporation  of, the  city 
of  London,  claimed  that  under  the  statute  incorporating  the 
London  Street  R.  Co.,  36  Vic.  chap,  99  (Ont.),  and  a  by-law 
passed  by  the  corporation  of  the  city  of  London,  thereunder. 
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and  also  an  agreement  entered  into  between  the  corpora- 
tion of  the  city  of  London  and  the  London  Street  R.  Co.,  the 
city  of  London  were  relieved  from  all  liability  in  the  prem- 
ises; or,  if  liable  to  the  plaintiff,  that  they  were  entitled  to 
have  a  remedy  over  against  the  street  railway  company,  By 
g  4  of  that  statute  the  company  were  thereby  "authorized 
and  empowered  to  construct,  maintain,  complete  and  oper- 
ate a  double  or  single  iron  railway,  "  etc.,  "  for  the  passage 
of  cars  "  etc.,  "  upon  and  along  such  of  the  public  streets  and 
highways  within  the  jurisdiction  of  the  corporation  of  the 
city  of  London,  "  etc.,  "  as  the  company  may  be  authorized 
to  pass  along  under  and  subject  to  any  agreement  hereafter 
to  be  made  between  the  council  of  the  said  city  and  the  said 
company,  and  under  and  subject  to  any  by-law  of  said  cor- 
poration  respectively,  "  etc.  By  §  13,  "  The  council  of  said 
city  "  etc.,  "  and  the  said  company  "  were  thereby  "  author- 
ized to  make  and  enter  into  any  agreement  or  covenants  re- 
lating to  the  construction  of  the  said  railway  ;  for  the  paving, 
macadamizing,  repairing,  and  grading  of  the  streets  or  high- 
ways,  and  the  construction,  opening  up,  and  repairing  of 
drain's  or  sewers;  and  the  laying  of  gas  or  water  pipes  in  the 
streets  and  highways;  the  location  of  the  railway,  and  the 
particular  streets  along  which  the  same  shall  be  laid  "  etc. 
By  §  14  the  city  was  "  authorized  to  pass  any  by-law  or 
by-laws  for  the  purpose  or  carrying  into  effect  any  agree- 
ments  or  covenants ;  and  containing  all  necessary  clauses,  pro- 
visions, rules  and  regulations  for  the  conduct  of  ail  parties 
concerned,  including  the  company,  and  for  enforcing  obedi- 
ence thereto,"  etc.  The  material  parts  of  the  by-law  passed 
by  the  corporation  of  the  city  of  London,  under  §  14,  and  also 
ot  the  agreement  entered  into  between  the  city  and  the  com- 
pany, are  set  out  in  the  judgment  of  Rose,  J. 

In  answer  to  questions  submitted  to  them,  the  jury  found 
that  the  roadway  where  the  accident  happened  was  not  in 
proper  repair  at  the  time  of  the  accident ;  that  the  want  of 
repair  consisted  in  not  properly  clearing  away  the  ice  from 
the  street  railway  track;  that  the  roadway  had  been  out  of 
repair  for  about  ten  days;  that  the  cause  of  the  upsetting  of 
the  plainti&'s  cutter  was  turning  out  of  the  railway  track. 
They  also  found  that  the  plaintiff  was  not  guilty  of  any  con- 
tributory negligence  which  caused  the  accident ;  and  also 
that  the  plaintm  could  not  by  using  ordinary  care  have 
avoided  the  injuries  he  sustained  ;  and  also  that  the  want  of 
repair  was  caused  by  the  street  railway  company. 

The  learned  judge,  at  the  close  of  the  case,  gave  judgment 
as  follows:  "  Upon  the  answers  of  the  jury  to  the  questions 
submitted  to  them,  I  enter  a  verdict  for  the  plaintiff  against 
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the  defendants,  the  corporation  of  the  city  of  London,  for 
$5.coo.  I  further  direct  that  judgment  be  entered,  on  or  af- 
ter the  fifth  day  of  the  next  sittings  of  the  divisional  court, 
for  the  plaintiff  against  the  defendants,  the  corporation  of  the 
city  of  London,  for  $5,000.  with  full  costs  of  the  action  ;  and 
that  such  judgment  shall  declare  that  the  defendants,  the  cor- 
poration of  the  city  of  London,  are  entitle,d  to  recover  the 
amount  of  the  said  judgment  and  costs,  to&ether  with  their  own 
costs  of  defending  this  action,  and  of  adding  the  defendants,, 
the  street  railway  company,  as  parties  over  and  from  and 
against  the  said  last  named  defendants,  and  are  entitled  to 

i'udcment  and  execution  therefor."  Motions  were  made  bv 
)oth  the  defendants  against  the  judgment,  the  grounds  of 
which  are  set  out  in  the  judgment  of  Galt,  C.  J. 

Meredith,  Q.  C,  for  the  defendant,  the  corporation  of  the 
.city  of  London. 

Robinson,  Q,  C,  and  Fhck  (of  London),  for  the  defendant, 
the  London  Street  R.  Co. 

Osier.  Q.  C,  and  G.  W.  Marsh,  for  the  plaintiff. 

Galt,  C.  J, — So  faras  the  plaintiff  is  concerned  there"  were 
only  two  issues:  first, that  the  accident  did  not  happen  with- 
in three  monthsbefore  the  commencement  of  the  action;  and, 
secondly,  that  the  alleged  accident  was  caused  by  the  neg- 
ligence of  the  plaintiff.  As  respects  the  first,  the  accident 
happened  on  the  8th  of  March,  1888,  and  the  writ  was  issued 
on  trie  29th  May,  1888,  so  there  is  nothing  in  that  objection ; 
and  as  respects  the  second,  the  jury  have  found  he  was  not 
guilty  of  any  negligence  which  caused  the  accident;  and  al- 
so that  the  plaJntifTcouId  not,  by  using  ordinary  care,  have 
avoided  the  injuries  which  he  met  with.  They  also  found 
that  the  roadway  where  the  accident  happened  was  not  in 

firoper  repair  at  the  time  of  the  accident.  These  findings  ar& 
uUy  sustained  by  the  evidence. 

The  city  of  L.ondon  moved  against  the  judgment  entered 
against  them,  on  the  ground  of  contributory  negligence  of 
the  pi^ntift ;  and  that  the  duty  of  repairing  the 
ri'r'  "  *  place  where  it  was  found  to  be  out  of  repair  did  not 
rest  upon  the  defendants,  but  upon  the  defendants 
The  London  Street  Railway  Company,  There  is  nothing  to 
be  said  as  respects  this  motion.  Tne  jury  have  found  the 
plaintiff  not  guilty  of  any  negligence,  and  that  the  street  was 
out  of  repair.  The  city  are  therefore  liable  to  him  under  § 
531  of  chap.  184;  and  whether  such  want  of  repair  arose  from 
the  negligence  of  the  street  railway  company  or  not,  is  noth- 
ing toliim.  Itwas  a  duty  which  the  city  owed  to  the  plaint- 
iff, and  which,  so  faras  he  is  concerned,  they  have  negfccted. 


D.gnzcdbyGoOgIc 


VOL.  43]      CONTRACT  TO  REPAIR  STREETS — LIABILITY.  285 

The  motion  is  therefore  dismissed  with  costs,  such  costs  not 
to  be  charged  against  the  co-defendants. 

The  street  railway  company  also  moved  against  the  judg- 
meat  on  the  following  grounds:  i.  That  the  said  railway 
company  cannot  be  made  responsible  for  the  damage  claimed 
herein,  as  they  were  not  made  parties  to  this  ac- 
tion until  more  than  six  months  nad  elapsed  from  u«m»tii>«  or 
the  happening  of  such  damages;  and  bv  S  8tof  the  "J,'*l*f"'"* 

¥*     -1  4^       I'll  -i?r»  ^    c      -J  rulroM  MB- 

.Kailway  Act,  which  by  g  10  01  the  act  incorpora-  ^.j. 
ting  the  said  railway  company  is  made  applicable, 
the  remedy  against  tne  said  railway  companj'  is  barred.  This 
action  was  not  brought  against  these  defendants  by  the  plaint- 
iff, but  they  were  made  parlies  at  the  instance  of  the  city, 
which  claimed  that  it  was  owing  to  a  breach  of  contract  on 
the  part  of  these  defendants  the  plaintiff  had  been  injured. 
I  have  gone  through  all  the  cases  I  could  find  on  the  ques- 
tion, in  the  case  of  Anderson  v.  Canadian  Pacific  R,  Co.,  17 
Ont.  Rep.  747,  (judgment  delivered  to-day),  and  am  of  opinion 
that  the  limitation  clause  has  no  bearing  in  cases  where  the 
cause  of  action  arises  out  of  a  breach  of  contract. 
■  2.  That  under  the  statute  incorporating  the  said  company, 
and  the  by-law  of  the  corporation  of  the  city  of  London  of 
8th  March,  1875,  granting  certain  privileges  to  the  said  com- 
pany, and  the  agreement  of  same  date  between  the  said  city 
and  company,  tne  said  city  are  relieved  from  liability  for  the 
damages  claimed  herein,  and  no  verdict  or  judgment  should 
have  been  entered  against  them.  This  is  a  most  extraordinary 
objection.  It  amounts  to  this,  that  because  these  defendants 
had  contracted  with  the  city  to  keep  their  street  in  repair, 
and  had  broken  their  contract,  therefore,  the  city  was  dis- 
charged. 

3.  Even  if  the  city  is  entitled  to  such  remedy  over,  the 
■learned  judge  has  no  power  to  give  the  direction  referred  to. 
These  defendants  had   been  made  parties  defend- 
ant under  sub-sec.  4.  of  §  531,  and  although  the  city    "•■<^r»"'- 
of  London  might  have  recovered  against  them  for    ^"J^U!" 
a  breach  of  their  contract,  there  was  nothing  to    paij. 
prevent  them  availing  themselves  of  this  section  ; 
and  the  learned  judge  was  fully  authorized  to  make  the  or- 
der in  question. 

The  motion  must  bedisQiissed  with  costs. 

Rose,  J, — I  agree  to  what  the  learned  chiefjustice  has  said 
aboutevidence  of  contributory  negligence.  The  plaintiff  was 
thrown  out  of  the  vehicle  on  the  street,  dragged  a  short  dis- 
tance, and  dashed  against  a  telegraph  pole,  receiving  injuries 
of  a  most  serious  nature.     The  whole  occurrence  covered  a 
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space  of  a  few  seconds,  say  ten,  as  stated  by  one  of  the  counsel. 
We  are  asked  to  say  that  because  there  was  evidence 
M^tribM^irT  ^^^  ^^^  plaintiff  held  on  to  the  lines,  so  that  possi- 
ngiigcln.  t>ly  he  was  thus  dragged  to  the  place  where  he 
suffered  his  injuries,  he  cannot  recover  in  view  of 
Anderson  v.  Northern  R.  Co..  25  C.  P.  301 ;  Hay  v.  Great 
Western  R.  Co.,  37  U.  C.  R.  456.  There  was  evidence  fronn 
which  the  jury  might  have  inferred  that  his  feet  were  en- 
tangled in  the  cutter,  and  that  his  body  was  carried  along  in 
a  position  almost  at  right  angles  to  the  cutter.  To  say,  as  a 
matter  of  fact,  that  because  a  man  thus  thruwn  out  of  an  up- 
setting cutter  did  not  within  the  space  of  a  few  seconds,  and 
within  the  distance  of  a  few  feet,  let  the  lines  go,  is  such  evi- 
dence of  negligence  contributory  to  the  accident  as  would  not 
entitle  him  to  recover,  is  too  startling  a  proposition  for  my  judg- 
ment at  least  to  accede  to.  It  may  have  been,  had  he  time 
for  any  consideration,  or  the  exercise  of  any  judgment,  that 
in  view  of  the  position  of  the  cutter  and  his  own  body,  he 
deemed  it  prudent  for  his  own  safety  to  hold  on  to  the  lines  ; 
and,  if  so,  though  such  a  conclusion  may  have  been  the  re- 
sult of  an  erroneous  judgment,  the  cases  all  show  that  an  er- 
ror of  judgment,  in  a  moment  of  peril,  could  not  prevent  re- 
covery. It  may  have  been,  and  probably  it  was,  tnat  he  had 
not  time  to  consider  and  determme  on  any  course  of  action, 
and  instinctively  held  the  lines.  Certainly  we  cannot  say 
that  he  had  placed  before  him  two  courses  of  action,  and  deli& 
erately  chose  that  attended  with  danger  in  order  to  save  his 
own  property,  or  the  lives  of  others  which  would  be  in  jeop- 
ardy unless  the  horse  were  stopped.  The  dissenting  judges 
in  Anderson  v.  Northern  R,  Co.,  25  C.  P.  301,  if  I  may  be  al- 
lowed to  say  so,  suggest  the  result  that  most  persons  would 
think  natural  and  just ;  and  I  am  not  for  one  disposed  to  en- 
lars^e  the  decision  in  that  case  beyond  its  strictest  limits. 
Certainly  it  seems  to  me  not  to  aSord  any  authority  to  sup- 
port the  contention  of  the  defendants  in  this  action. 

I  have  carefully  considered  the  argument,  that  the  effect 
of  the  statute  36  Vic.  chap.  99  (Ont.),  and  of  the  by-law  passed 
in  pursuance  of  its  provisions,  and  the  agreement 
■uut*"Bd      between  the  parties   was  to  relieve  the  city  from 
hj-uw.  its  liability  to  the  public  under  §  531  of  the  Mu- 

nicipal Act,  R.  S.  O.  chap.  184,  1887.  Counsel  re- 
lied uponHowittr.  Nottingham  &D.R.  H.  Co.,  12 Q.B.D.  16; 
Barham  v.  Ipswich  Dock  Co.,  54  L.  T.  N.  S.  23.6.  The  Act 
36  Vic.  chap.  99,  §  13,  authorized  the  city  Lo  enter  into  any 
agreement  "  relating  to  the  construction  of  the  railway  ;  for 
the  paving,  macadamizing,  repairing,  and  grading  of  the 
streets  or  nighways;  and  the  construction,  opening  of,  and 
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repairing  of  drains  or  sewers ;  and  the  laying  of  g-as  and 
water  pipes  in  the  said  streets  and  highways  ;  tne  location  of 
the  railway,"  etc.  By  §  14  the  city  was  also  empowered  to 
pass  by-laws  to  carry  any  such  agreement  into  effect,  "  and 
containing  all  necessary  clauses,  provisions,  rules,  and  regu- 
lations, for  the  conduct  of  all  parties  concerned,  including  the 
company,  and  for  the  enforcing  obedience  thereto,"  etc.  A 
by-law  was  passed  on  the  8th  March,  1875,  under  §  14  of 
the  act.  Clause  8  provides  that  "the  roadway  between  the 
rails,  and  a  space  of  two  feet  outside  of  such  rails,  shall  be 
paved  or  macadamized  by  and  at  the  expense  of  the  said 
company,  and  kept  at  all  times  in  good  repair  by  the  said' 
company,  the  materials  to  be  furnished  by  tne  said  corpora- 
tion.'  Clause  12  provides  for  paving  the  portion  between 
the  rails,  and  for  two  feet  outside,  at  the  expense  of  the  com- 
pany, the  same  to  be  kept  in  repair  by  the  company.  Clause 
14  provides  for  repairs  by  the  city  at  the  expense  of  the  com- 
pany, in  cases  of  neglect.  Clause  15  provides  for  removal 
of  snow  or  ice  by  the  company,  under  the  direction  of  the 
city  commissioner.  Clause  13  is  very  material.  It  provides 
as  follows :  "  The  said  company  shall  be  liable  for  all  damages 
which  may  be  occasioned  to  any  person  by  reason  of  the  con- 
struction, repair,  or  operation  of  the  said  railways,  or  any  of 
them,  or  by  reason  of  any  default  in  repairing  those  parts  of 
the  said  streets  which  it  is  herein  provided  that  the  said  com- 
pany shall  keep  in  repair ;  and  the  said  corporation  shall  be 
indemnified  by  the  said  company  from  all  liability  in  respect 
of  any  such  damages."  By  agreement  under  seal  the  city 
corporation  and  the  company,  on  the  same  day  as  the  by-law 
was  passed,  entered  into  mutual  covenants  to  carry  out  the 
provisions  of  the  by-law. 
The  liability  of  the  city  under  §  531,  apart  from  the  Act 

f6  Vic.  and  the  by-law  and  agreement,  would  be  undoubted, 
s  there  anything  in  the  act,  by-law,  or  agreement 
to  relieve  the  city  of  the  liabihty,  and  transfer  it  to   "'^"^"^ 
the  company  alone?    As  Mr.  Marsh  pointed  out  uiroBiUbiii. 
under  S§  1  and  3  of  C.  S.  C.  chap.  85,  and  §401  of  R.   tjortitj. 
S.O.  chap.  174  (1877),  §53!  of  R.  S.  O.  chap.  184 
(1887),  and  see  schedule  C.  to  R.  S.  C,  the  city  would  be  liable 
to  indictment  for  neglect  of  duty.     The  clearest  language 
would  be  necessary  to  relieve  it  from   such   liability.     Trie 
legislature  empowered  the  city  to  enter  into  an  agreement 
with  the  company,  and  to  pass  by-laws  to  enforce  the  agree- 
ment; and  by  the  agreement,  the  terms  and  provisions  of 
the  by-law  being  incorporated  in  the  agreement,  the  company 
undertook  certain  duties  which  the  city  was  bound  to  per- 
form, and  agreed  to  indemnify  the  city  against  all  liability  in 
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respect  of  damag^es  occasioned  by  neglect  to  perform  such 
.  duties.  Can  there  be  any  fair  reading  of  these  provisions 
which  does  not  recognize  a  continuing  of  liability  on  the  part 
of  the  city,  and  an  understanding  on  the  part  of  the  company 
to  perform  duties  for  the  neglect  of  which  the  city  mignt  be 
made  responsible  in  damages? 

Section  1 5  of  the  act,  as  above  quoted,  shows  that  the  corn- 
pany  may  contract  for  the  paving,  macadamizing,  repairing, 
and  grading  of  the  streets  or  highways;  the  construction, 
operating  of,  and  repairing  of  drains  or  sewers,  and  the  lay- 
ing of  gas  and  water  pipes  in  the  streets  or  highways.  Is  the 
argument  to  be  that  the  city  maj-  hand  over  to  the  company 
all  these  works,  and  free  itself  from  responsibility  for  their 
construction  and  repair,  and  shift  such  responsibility  over 
on  to  the  company  ?  The  question,  as  it  seems  to  me,  affords 
its  own  answer.  It  would  rather  appear  that  the  relation  f>e- 
tween  the  two  corporations  would  be,  that,  so  far  as  the  city 
by  its  works  interfered  with  the  works  of  the  company,  the 
city  could  arrange  with  the  company  to  construct  or  repair, 
and  compel  the  company  to  carry  out  any  agreement  to  that 
effect.  In  my  judgment  the  cases  above  cited  do  not  afford 
any  authority  against  this  conclusion.  In  neither  was  the 
relation  of  the  parties  to  each  other  the  same  as  here,  and  no 
provision  like  §  14  of  the  act  or  clause  1 3  of  the  by-law  existed. 

During  the  argument  it  was  stated  that  in  Howitt  v.  Notting- 
ham &  D.  Tramways  Co.,  12  Q.  B.  D.  16,  there  was  a  similar  in- 
demnity clause;  but  an  examination  of  the  judgment  of  Lord 
Coleridge,  C.  J.,  at  p.  20,  will  make  manifest  that  was  not  so. 
Indeed  from  the  language  of  the  learned  Chief  Justice,  I  am 
reasonably  certain  that  nad  he  found  a  clause  similar  to  the 
one  in  question,  his  decision  would  have  been  quite  the  other 
way.  1  would  be  unable  to  find  any  case  to  apply  the  indem- 
nity clause  to,  if  this  be  not  one,  and  indemnity  implies  lia- 
bility against  which  indemnity  is  sought.  I  also  think  that 
the  right  of  the  city  against  the  company  rests  upon  contract, 
and  that  the  limitation  clause  does  not  apply,  following  our 
decision  in  Anderson  ik  Canadian  Pacific  R.  Co. 

I  agree  to  the  disposition  of  the  motions  stated  in  the 
judgment  of  the  learned  Chief  Justice. 

MacMahon,  J.,  was  not  present  at  the  argument,  and  took 
no  part  in  the  judgment.' 

Stre«t  Raiiwayt— Obligation  to  Pava  and  Rspair  Streett.— See  Sioui  City 
Street  R.  Co.  v.  Sioui  City  (Iowa),  40  Am.  S  Eng.  R.  Cas.  275  ;  Memphis, 
P.  P.  &  B.  R.  Co.  V.  Swte  (Tenn.).  38  Id.  429,  note  433  l  State  v.  New  Or- 
leans City  &  L.  R.  Co.  (La.),  anU.  p.  176 ;  Gilmore  v.  City  ol  Utica  (N.  Y.), 
anU.  p.  225.  • 
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Heidenhain 

{Lauituina  Supreme  Court,  April  21,  iS^.) 

KrMt  RaJIwaft— VAttdlty  0I  Ordlnanos  Prohibhtlnr  Smoking  in  Cara.~The 
■ordinance  adopted  by  the  council  of  the  city  of  New  Orleans  prohibiting 
smoking  in  the  street  cars  is  constitutional  and  valid.  The  police  power 
delegated  to  the  city  in  §  7  of  the  charter  gives  ample  authority  for  the  en- 
actment of  the  ordinance. 

Nuisancs— Discretion  of  City  In  Datarmlning  What  ts> — There  is  much  dis-  ' 
-cretion  left  to  a  municipal  corporation  for  determining  what  is  a  nuisance, 
and  the  exercise  of  this  discretion  will  not  be  judicially  interfered  with  un. 
less  the  corporation  has  been  manifestly  unreasonable  and  oppressive,  in- 
vaded private  rights,  and  transcended  the  authority  granted  to  it.  To  de- 
termine what  a  nuisance  is,  is  a  question  of  fact. 

Henry  Heidtnktin,  E.  H.  McCabb  and  Griault  Farrar,  for  ap- 
pellant. 
F.  McC.  Hyman,  for  the  state. 

McEnery,  J.— The  defendant  appeals  from  a  conviction  by 
the  first  recorder's  court  of  the  city  of  New  Orleans  for  a 
violation  of  ordinance  No.  4,197,  adopted  January 
2,  1890.     For  two  distinct  and  separate  violations  "* 

of  the  ordinance,  he  was  for  each  violation  sentenced  to  pay 
a  fine  of  $25,  or  suffer  30  days'  imprisonment.  The  ordinance 
is  as  follows;  "  Whereas,  tne  custom  of  permitting  smoking 
in  the  street  cars  of  this  city  is  a  most  vife  and  objectionable 
one  to  the  majority  of  our  citizens,  especially  to  the  ladies, 
who  are  entitled  to  that  courtesy  and  consideration  due  to 
their  sex :  and  whereas,  this  atone,  of  all  the  cities  of  the  Union, 
allows  such  a  discomfort  to  those  of  its  citizens  who  ride  in 
the  public  cars:  Be  it  resolved  that,  from  and  after  the  pro- 
mulgation of  this  ordinance,  smoking  in  any  street  car  of  this 
city  is  hereby  prohibited,  and  shall  hereafter  be  considered 
as  a  misdemeanor,  and  any  one  so  offending,  or  any  driver  of 
a  street  car  who  permits  such  an  offense,  shall  be  fined  not 
less  than  (5,  nor  more  than  $25,  or  imprisoned  not  less  than 
five  days,  or  more  than  thirty  days,  recoverable  by  the  re- 
corder of  the  district  in  which  the  offense  shall  be  committed. 
And  be  it  further  resolved,  that  one-half  of  any  money  thus 
recovered  shall  be  the  property  of  the  party  giving  such  in- 
formation and  testimony  to  the  recorder  as  will  lead  to  the 
conviction  of  the  offender.    Be  it  further  resolved,  that  all 
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laws  or  parts  of  laws  in  conflict  with  the  above  be,  and  the 
same  are  hereby,  repealed.  Adopted  by  the  council  of  the 
city  of  New  Orleans,  January  2,  1890." 

The  defense  is  fi)  the  unconstitutionality  of  the  ordinance ; 
(2)  that  the  city  of  New  Orleans  is  without  power  or  author- 
ity, under  her  charter,  to  pass  such  an  ordinance;  (3)  that 
the  ordinance  in  question  is  vague,  indefinite, and  insufficient 
in  its  terms,  and  does  not  define  what  acts  shall  constitute  a 
violation  orinfrin^ement;  (4)  thatit  imposes  upon  the  drivers 
of  street  cars  duties  and  functions  beyond  the  powers  of  the 
common  council. 

The  ordinance  does  not  deprive  the  defendant  of  personal 
liberty,  nor  does  it  invade  any  right  pf  private  property. 
Smoking  is  not  made  an  offense,  but  it  is  prohibited  only  m 
a  certain  designated  place.  The  third  and  fourth  grounds- 
are  without  merit.  The  ordinance  makes  it  specifically  an 
offense  to  smoke  in  a  street  car.  The  street  car  drivers  and 
the  car  companies  are  not  complaining  of  the  ordinance. 

The  several  street  railroad  companies  have  adopted  the 
above  ordinance  as  a  part  of  their  regulations,  and  prohibited 
smoking  in  all  their  cars  immediately  after  the  passage  of  the 
ordinance.  When  the  defendant  entered  the  car,  there  was 
conspicuously  displayed  a  card  notifying  him  that  smoking 
was  prohibited  in  that  particular  car. 

A  nuisance  belongs  to  "  that  class  of  wrongs  that  arise  from 
tbeunreasonable,  unwarrantable,  or  unlawful  use  by  a  person 
of  his  own  property,  real  or  personal,  or  from  his- 
Saakiigia  ovili  improper,  mdecent,  or  unlawful  personal  cou- 
B«iiiue«r~  duct,  working  an  obstruction  of  or  injury  to  a 
right  of  another,  or  of  the  public,  and  producing 
such  material  annoyance,  inconvenience,  discomfort,  or  hurt 
that  the  law  will  presume  a  consequent  damage."  Wood, 
Nuis.  §  I.  There  is  no  doubt  of  the  fact  that  smoking  in  the 
street  cars  in  the  city  of  New  Orleans  had  caused  to  a  great 
majority  of  the  people  using  them  material  annoyance,  incon- 
venience, and  discomfort.  Thisis  particularly  so  in  the  winter 
season,  when  the  cars  are  closed.  There  is  not  only  discom- 
tort,  but  positive  danger  to  health,  from  the  contaminated  air. 
The  record  establishes  these  facts.  Smoking,  in  itself,  is  not 
to  be  condemned  for  any  reason  of  public  policy.  It  is  agree- 
able and  pleasant — almost  indispensable^to  those  who  have 
acquired  the  habit ;  but  it  is  distasteful  and  offensive,  and 
some  times  hurtful,  to  those  who  are  compelled  to  breathe  the 
atmosphere  impregnated  with  tobacco  in  close  and  confined 
places.  There  are  many  other  habits  in  manners  and  conduct 
which  in  some  localities  and  places  are  not  objectionable  to- 
the  public,  but  when  committed  elsewhere  may  become  of- 
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fensive,  and  the  subject  of  penal  municipal  legislation.  Smok- 
ing may  be  classed  among  these  subjects  onegislation  by  the 
municipal  corporation. 

The  police  power  delegated  to  the  city  al  New  Orleans  in 
its  charter  gave  ample  authority  to  the  city  to  maintain  its 
cleanness  and  health ;  to  maintain  good  sanitary 
conditions  in  the  streets,  public  places,  and  build-  P""«reitr 
ings;  to  suppress  all  nuisances;  and  to  impose  a  I^,^'**'*'" 
fine  and  imprisonment  for  the  violation  of  ordi- 
nances enacted  in  pursuance  of  this  delegated  power.  Sec. 
7,  Act  20,  of  1882.  The  authority  to  abate  nuisances  is  a  part 
of  the  police  power  vested  in  all  large  and  populous  cities. 
To  determine  what  is  a  nuisance  is  a  question  of  fact. 

The  city  council  of  New  Orleans  is,  to  a  limited  extent, 
clothed  with  legislative  authority;  and  it  is  vested  with  that 
discretion  withm  its  powers  common  to  all  legislative  bodies. 
Within  the  exercise  of  this  legislative  discretion,  it  has  the 
authority  to  determine  what  is  a  nuisance,  and  to  enact  the 
necessary  ordinances  to  suppress  it.  Kennedy  v.  Phelps,  ID 
La.  Ann.  227 ;  Mayor,  etc.,  of^Monroe  v.  Gerspach,  33  La.  Ann. 
lOil.  Much  is  therefore  left  to  the  discretion  of  the  munic- 
ipal corporation  in  determining  what  is  a  nuisance,  and  the  dis- 
cretion thus  exercised  will  not  be  judicially  interfered  with 
unless  the  corporation  has  been  manifestly  unreasonable  and 
oppressive,  invaded  private  rights,  and  transcended  the  power 
given  to  it.  Dill.  Mun.  Corp.  §  379.  In  the  instant  case,  no 
private  right,  either  of  person  or  01  property,  has  been  violated 
or  invaded.  The  city  council,  in  passing  the  ordinance,  did 
not  transcend  its  powers.  It  had  authority,  under  §  7  of  its 
charter,  to  provide  for  the  public  health.  It  can  therefore 
require  in  public  places,  theaters,  halls,  etc.,  that  there  shall 
be  ventilation  for  a  supply  of  fresh  air ;  and,  in  order  to  pre- 
•  serve  the  public  order  and  health,  and  under  the  general  police 
authority  in  said  §  7,  it  can  compel  the  owner  of  public  halls 
and  theaters  to  provide  means  to  prevent  fire,  and  to  provide 
fire  escapes  in  case  of  fire,  and,  in  pursuance  of  the  same  power, 
it  can,  in  order  to  preserve  pure  and  fresh  air  in  crowded  halls, 
and  to  prevent  fire,  prohibit  smoking  in  the  same.  The  same 
authority  and  the  same  reasons  apply  in  the  prohibition  of 
smoking  in  street  railway  cars.  It  is  essential  to  health  and 
to  comfort  to  have  pure  air  in  them  as  in  any  othtr  crowded 
place. 

The  facts  in  the  case  of  State  v.  Bright,  38  La.  Ann.  r,  have 
no  application  to  this  case.  The  former  involved  the  question 
of  the  power  of  the  city  to  punish  a  property  owner  for  not 
keeping  his  sidewalks  clean  and  in  repair.  This  court  decided 
that  there  was  no  authority  for  the  city  to  declare  the  failure 
43  A.  &  E.  R.  Cas.— ig 
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to  raise  and  repair  the  sidewalks  a  misdemeanor,  and  to  fix  a 
penalty  to  the  same,  as  there  was  an  absence  of  such  authority 
in  §  7  of  the  charter. 

The  city  council  had  ample  authority,  under  §  7  of  the 
charter,  to  enact  the  ordinance  under  which  the  defendant 
was  convicted. 

Judgment  affirmed. 


Kansas  City  Cable  R.  Co. 

(pj)  Mo.  400.) 

CabI*  Railway — Peraonal  Injurbi—Suffielancy  of  Complaint. — AcomfJaint 
Trhicli  allocs  that  the  deceased  in  tlie  exercise  of  proper  care  and  caution 
was  crossing  defendant's  railway  track,  "  when  the  defendant  by  its  agents 
and  servants  negligently,  carelessly,  and  wrongfully  ran  its  car  against  the 
wagon  of  deceased,  overturned  the  same  and  killed  him, "  states  a  cause  of 
action,  and  will  be  sustained  on  appeal  when  no  objection  to  it  was  taken 
in  the  trial  court. 

8«m«~PleadlnK — Partleular  Act  of  NogllgencaCauting  Injury. — Such  com' 
plaint  is  not  open  to  the  objection  that  it  does  not  specify  the  particular 
act  of  negligence  which  caused  the  injury. 

8am«— EvJdanca  that  Dtfendant  Operated  Railway.— Where  the  evidence 
for  the  plaintiff  in  an  action  against  a  cable  railway  company  shows  that 
during  the  month  before  the  accident  the  defendant  was  operatic^  the 
railroad,  and  the  defendant  does  not  stand  on  a  demurrer  to  the  evidence, 
but  proceeds  to  introduce  evidence  on  the  merits,  which  tends  indirectly 
to  show  that  it  was  operating  the  road  at  the  time  of  the  accident,  and 
treats  the  case  as  if  it  were  a  conceded  fact  that  the  cars  which  caused  the 
accident  were  being  operated  by  its  servants,  it  is  not  error  for  the  court 
to  refuse  to  give  an  instruction  for  the  defendant  in  the  nature  of  a  de- 
murrer to  the  sufficiency  of  the  whole  evidence  at  the  close  of  the  case. 

Same^Failure  of  Qrlpman  to  Prevent  Accident.— Where  the  evidence  for 
the  plaintiff  tends  to  show  that  the  gripman  of  a  cable  car  which  ran  into 
deceased's  wagon  and  thereby  killed  him,  discovered  the  plaintiff  in  the 
act  of  crossing  the  track  at  such  a  distance  that  he  might  have  checked 
or  stopped  the  car  in  time  to  have  avoided  the  collision,  the  case  is  prop~ 
erly  submitted  to  the  jury. 

Same— Duty  to  Keep  Lookout — Parallel  Tracks. — An  instruction  that  it 
is  the  duty  of  those  operating  a  train  to  keep  a  vigilant  watch  on  the  track 
ahead  that  they  may  discover  persons  on  the  tract  in  time  to  avoid  injur- 
ing them,  is  not  open  to  the  objection  that  it  is  calculated  to  mislead  the 
jury,  although  it  appears  that  there  are  two  parallel  tracks  near  together. 

Appeal  from  Circuit  Court,  Jackson  County. 
Johnson  &■  Lucas,  for  appellant, 
Jokn  W.  Bgebe,  for  respondent. 

Brace-,  J. — The  plaintiff  is  the  widow  of  Nelson  M.  Pope, 
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who  was  killed  in  a  collision  between  a  wagon  and  team  that 
he  was  driving  and  a  train  of  cable  cars,  near  the  c»»««u*. 
corner  of  Ninth  street  and  Grand  avenue,  in  the 
City  of  Kansas,  on  the  ist  day  of  July,  1886.  In  this  action  she 
seCKs  to  recover  (5,000  damages  for  his  death,  alleging  as  a 
cause  of  action  that  defendant  was  operating  said  cars  at  the 
time  of  the  accident,  and  that  her  husband,  in  the  exercise  of 
proper  care  and  caution,  was  crossing  its  railway  track, "  when 
the  defendant,  by  its  agents  and  servants,  negligently,  care- 
lessly, and  .wrongfully  ran  its  car  against  the  wagon  of  said 
Pope,  overturned  the  same,  and  killed  him," 

1.  The  sufficiency  of  the  petition  is  questioned  for  the  first 
time  in  the  brief  of  counsel  in  this  court.  In  the  trial  court 
no  objection  was  taken  to  it,  either  by  demurrer 

or  objection  to  the  introduction  of  evidence,  nor  ?^y^*'  ** 
was  there  a  motion  in  arrest  of  judgment  That 
it  states  a  cause  of  action  there  can  be  no  doubt.  Further 
than  to  ascertain  this  fact,  we  will  not  look  into  it.  The  ob- 
jection urged  against  it,  however,  that  it  does  not  specify  the 
particular  act  of  negligence  which  it  is  claimed  caused  the 
injury,  is  answered  by  the  cases  of  Sullivan  v.  Missouri  Pac. 
R.  Co.,  97  Mo.  113,  42  Am.  &  Eng.  R.  Cas.  34;  Johnson  v. 
Missouri  Pac.  R.  Co.,  96  Mo.  340,  37  Am.  &  Eng.  R.  Cas.  128. 

2.  It  is  urged  that  the  demurrer  to  plaintiff's  evidence 
ought  to  have  been  sustained,  because  there  was  no  testimony 
showing  that  the  defendant  was  operating  the  train 

by  whi3i  the  deceased  was  struck.  On  the  trial  SaBtincy  ^f 
neither  this  nor  any  other  reason  was  assigned  as  "'**V*  "■* 
ground  of  the  demurrer  to  the  evidence.  The  de-  eF«™ii«iiiju 
lendant  did  not  stand  on  its  demurrer,  but  pro-  ntA. 
ceeded  to  introduce  its  evidence  on  the  merits.  It 
did  appear,  however,  from  plaintiff's  testimony,  that  in  the 
month  of  May  or  June,  just  before  the  accident,  the  defend- 
ant was  operating  the  cable  train  on  this  railway ;  the  evidence  , 
of  the  defendant  indirectly  tended  to  show  that  they  were 
operating  the  road  at  the  time  of  the  accident ;  and  the  whole 
examination  by  defendant  of  its  witnesses,  as  well  as  the  in- 
structions it  asked  of  the  court,  treated  the  case  as  if  it  was 
a  conceded  fact  that  the  defendant's  servants  were  operating 
the  cars  on  this  railway  on  the  day  the  accident  happened. 
In  such  state  of  case  justice  and  fair  dealing  in  the  trial  of 
cases  between  parties  litigant  and  the  trial  court  require  us 
on  appeal,  where  such  a  defect  is  first  specifically  pointed  out, 
to  malce  every  reasonable  and  fair  inference  in  favor  of  the 
sufficiency  of  the  evidence  to  prove  such  fact.  The  principle 
that  a  state  of  facts  once  shown  to  exist  will  be  presumecT  to 
continue  until  the  contrary  is  shown,  is  fairly  applicable  to 
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this  objection,  and  disposes  of  it,  in  connection  with  the  de- 
fendant's evidence  and  its  conduct  of  the  trial,  and  no  further 
consideration  need  be  given  it  under  the  instruction  of  the 
defendant,  in  the  nature  of  a  demurrer  to  the  sufficiency  of 
the  whole  evidence  at  the  close  of  the  case,  which  the  court 
refused  to  give.  Winters  v.  Kansas  "City  C.  R.  Co.,  99  Mo. 
509,  40  Am.  &  Eng.  R.  Cas,  261, 

3.  It  is  contended  that  this  instruction  ought  to  have  been 
given,  however,  for  another  reason, — that,  upon  the  whole 

evidence,  the  plaintiff  failed  to  make  out  her  case 
hiiin*f  on  the  merits.  The  evidence  for  the  plaintiff  tended 
'HJrwi'riM  *-°  show  that  the  gripman  of  the  train  which  ran 
rUBtiE.         into  the  deceased's  wagon,  and  thereby  killed  him, 

discovered  the  plaintiff  in  the  act  of  crossing  the 
track  on  which  the  train  was  running  when  the  train  was  at 
such  a  distance  from  the  wagon  that,  if  he  had  promptly  used 
the  appliances  at  his  command  for  checking  or  stopping  the 
train,  the  train  could  have  been  so  stopped  or  retarded  that 
the  collision  would  have  been  avoided,  and  the  deceased 
would  have  gotten  safely  across  the  track  without  injury, 
and  that  he  failed  to  so  promptly  use  such  appliances,  or  to 
stop  or  check  the  train,  thus  causing  the  accident  and  the 
death  of  the  deceased.  That  this  evidence  made  out  a  case 
on  which  the  plaintiff  was  entitled  to  recover,  if  the  jury  be- 
lieved the  facts  which  it  tended  to  prove,  is  no  longer  open 
for  argument  in  this  state,  (Jennings  v.  St.  Louis,  I,  M,  &  S. 
R  Co.,  99  Mo,  394;  Sullivan  v.  Missouri  Pac.  R.  Co.,  97  Mo. 
1 14,  42  Am.  &  Eng.  R.  Cas.  34 ;  Kelly  v.  Union  R.  &  Transit 
Co.,  95  Mo.  279,  35  Am.  &  Eng.  R.  Cas.  396,  and  cases  cited; 
Guenther  v.  St.  Louis,  L  M.  &  S.  R.  Co.,  95  Mo.  287,  34  Am. 
&  Eng,  R.  Cas.  47,  and  cases  cited ;)  and  the  court  committed 
no  error  in  overruling  the  demurrer  to  the  evidence  on  this 
ground, 

4.  The  evidence  for  the  defendant  tended  to  show  that 
when  the  gripman  discovered  the  deceased  in  the  act  of 

crossing  the  track  on  which  the  train  was  running, 
tattnnuaBi  he  promptly  used  all  the  appliances  at  his  com- 
M»mii^  mand  to  check  or  stop  the  train,  but  that  the  train 
taaTDiiti*  was  so  near  to  the  wagon  that  the  collision  could 
J«rT.  not  be  avoided.     On  this  state  of  evidence  the  court 

submitted  to  the  jury,  on  one  instruction  for  the 
plaintiff  and  three  for  the  defendant,  the  issue  whether  the 
defendant's  servants  could  have  avoided  the  injury  by  the 
exercise  of  reasonable  care  after  the  perilous  situation  of  the 
deceased  was  discovered,  and  the  jury  found  for  the  plaint- 
iff. The  instruction  given  for  the  plaintiff  is  subjected  by 
counsel  to  the  following  criticisms:    (i)  That  it  assumes  that 
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defendant's  servants  were  operating  the  cars.  The  answer 
is  that  plaintiff's  evidence  tended  to  prove,  and  there  was 
no  evidence  tending  to  contradict,  the  (act  assumed.  The 
tendency  of  defendant's  evidence  was  to  confirm  it,  and  it 
was  treated  during  the  whole  trial  as  a  conceded  fact  by 
both  parties.  (2)  That  the  instruction  was  calcu- 
lated to  confuse  the  jury,  inasmuch  as  there  were  '•■*'  *"  '•** 
two  tracks  in  the  street,  from  three  to  five  feet  ^jJJi'i^^' 
apart,  and,  as  the  instruction  simply  told  the  jury 
it  was  the  duty  of  defendant's  servants  to  keep  a  vigilant 
watch  of  the  track  ahead,  perchance  the  jury  may  have 
thought  they  were  instructed  that  it  was  the  duty  of  defend- 
ant's servants  to  keep  a  vigilant  watch  of  the  track  aside  of 
that  on  which  the  car  was  traveling.  It  does  not  strike  us 
that  any  serious  confusion  could  have  arisen  in  the  minds  of 
an  ordmarily  intelligent  juror  as  to  which  track  the  court 
meant,  specially  when,  in  connection  therewith,  the  object  of 
the  watch  is  indirectly  stated  to  be  in  order  to  discover  the 
plaintiff's  husband  on  the  track  in  time  to  have  prevented  the 
train  whose  machinery  they  were  operating  from  running 
into  and  killing  him.  (3)  That  it  required  the  gripman  to 
stop  the  train,  if  he  could  do  so  without  regard  to  the  safety 
of  the  train  or  its  passengers.  This  is  a  mistake.  The  in- 
struction did  not  require  the  train  to  be  stopped  at  all.  It 
merely  required  that  the  gripman  should  exercise  ordinary 
care  to  prevent  the  injury.  The  evidence  was  not  such  as 
to  introduce  the  element  of  hazard  to  the  train  or  its  passen- 
gers into  the  case,  nor  did  the  instruction  require  that  the 
train  should  have  been  slacked  up  or  stopped  by  "  any  means 
in  the  power"  of  those  managing  it,  thereby  making  neces- 
sary the  introduction  of  the  qualification  "consistent  with 
the  safety  of  the  train,"  as  was  the  case  in  Bell  v.  Hannibal 
&  St.  J.  R.  Co.,  72  Mo.  50,  4  Am.  &  Eng.  R.  Cas.  580,  to 
which  we  are  cited  in  support  of  this  point. 

The  objections  urged  against  the  instructions  are  not  well 
taken,  and  we  fail  to  find  \n  the  record  any  error  requiring 
a  reversal  of  the  judgment  herein.  It  is  therefore  affirmed. 
All  concur. 

Cable  Rkilway— Contributory  Ncgllgonao — Standing  batwaen  Parallel 
Trmckti — Two  parallel  Bireet  car  tracks  were  ao  near  leather  that  cars  go- 
ing in  opposite  directions  would  pass  within  two  feet  of  each  other.  The 
cars  were  operated  by  steam  power,  (cable  cars.)  He!ii,  negligence  for  one 
after  dark  to  deliberately  stand  between  the  ti^clcs,  wait  for  and  attempt 
to  take  passage  on  cars  coming  on  one  track,  at  the  same  time  paying  no 
attention  to  see  whether  cars  were  approaching  within  dangerous  proxim- 
ity on  the  other  track.  Miller  v.  St.  Paul  City  R.  Co..  Minn.  Sup.  Ct.. 
Feb.  7.  1890. 
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Minneapolis  Street  R.  Co. 

{Minnesota  Supreme  Court,  February  10,  iSgo) 

Stravt  Rsilwayt — Duty  of  Drivsr  of  Streat  Car. — The  driver  of  a  street  car 
should  be  in  3  place  and  in  a  condition  to  enercise  a  reasonable  de^ee  of 
care  and  vigilance  in  watching  and  observing  the  street  ahead  of  him. 
so  as  to  prevent  collisions,  and  avoid  injury  to  pedestrians,  children  as  well 
as  adults,  who  may  be  upon  the  public  way. 

Sam  a— Neglige  nee  of  Driver— Making  Change  for  Pataenger.— A  driver 
may  have  been  performing  his  duty  to  his  employer,  suchasmalcingchange 
for  a  passenger,  at  a  time  when  he  should  have  been  watchful  of  the  rights 
and  careful  of  the  safety  of  others^  but  such  fact  will  not  relieve  the  em- 
ployer from  a  charze  of  negligence,  in  a  case  where  it  appears  that,  had  not 
the  driver's  attention  been  engrossed  in  the  duty  imposed  by  his  em- 
ployer, he  could  have  avoided  the  accident.  The  duty  which  a  car  com- 
pany and  its  employes  owe  to  the  public  is  paramount  to  that  which  they 
owe  each  other. 

Appeal  from  District  Court,  Hennepin  County. 
Pierce,  Arctander  6r  Nickell,  for  appellant. 
M.  B.  Koon,  for  respondent. 

Collins,  J. — This  is  an  action  to  recover  damages  for  the 
death  of  plaintiff's  intestate,  caused,  as  alleged,  by  defendant's 
negligence.  When,  upon  the  trial,  all  of  the  testimony  had 
been  submitted,  the  court  directed,  and  the  jury  returned  a 
verdict  for  defendant.  The  appeal  is  from  an  order  refusing 
a  new  trial. 

Defendant  is  a  corporation  engaged  in  operating  lines  of 
horse  cars  in  the  streets  of  Minneapolis.  TTie  deceased  was 
plaintiff's  son,  aged  about  three  years  at  the  time 
"*"■  of  his  death.    Toe  injuries  from  which  he  died  were 

received  upon  one  Sunday  afternoon  on  Cedar  avenue,  some 
180  feet  from  the  plaintiff's  dwelling.  It  does  not  conclu- 
sively appear  from  the  case,  nor  do  we  understand  the  re- 
spondent to  claim  it  to  so  appear,  that  the  parents  had  failed 
to  exercise  due  care  in  regard  to  the  child,  or  that  it  was  on 
the  avenue  through  their  negligence  at  the  time  of  the  acci- 
dent. One  of  defendant's  cars,  drawn  by  a  pair  of  mules, 
was  on  the  avenue,  between  Franklin  avenue  and  Twenty- 
Second  street,  going  south.  The  car  was  well  filled  with 
passengers,  the  seating  capacity  being  about  30,  and  some 
stood  upon  the  rear  platform.     It  was  not  the  custom  of  de- 
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feodant  to  employ  conductors  upon  this  line,  and  there  was 
none  upon  the  car  in  question.  The  driver,  therefore,  had 
exclusive  charge,  and,  in  addition  to  looking  after  his  team, 
had  to  observe  his  passengers,  see  that  they  got  on  and  off, 
open  and  shut  the  door  for  them,  see  that  each  person  paid 
his  fare  and  promptly  register  the  same,  to  drop  the  fare  as  soon 
as  deposited  from  the  upper  to  the  lower  compartment  of  the 
box,  and  to  make  change  for  the  passengers,  as  occasion  re- 
quired. This  was  done  from  a  cash  box  fastened  to  the  dash 
of  the  car,  atrd  which,  as  the  driver  stood,  came  a  little  above 
his  knees.  In  making  change  the  driver,  upon  receiving  the 
passenger's  money,  either  from  his  hand  or  from  the  cup  in 
the  door — but  always  from  the  rear — had  to  examine  it,  open 
his  cash  box,  place  the  money  in  its  proper  place,  select  an 
envelope  containing  the  requisite  amount,  close  his  box,  and 
deliver  the  change  to  the  passenger.  This  must  have  taken 
some  little  time,  during  which  his  attention  was  diverted  from 
the  business  of  driving,  and  his  eyes  necessarily  taken  off  from 
his  team,  as  well  as  from  the  street  along  which  he  was  travel- 
ing. Itcould  not  have  been  done  in  an  instant.  He  had  to  look 
to  the  rear  twice,  and  to  carefully  observe  his  cash  box,  which 
^vas  upon  the  top  of  a  low  dash,  and  but  a  few  inches  from 
his  knees.  Just  prior  to  the  accident  under  consideration,  a 
passenger  had  made  his  way  to  the  front  of  the  car,  and 
handeda  coin  to  the  driver  to  be  changed.  The  latter  turned 
immediately  to  his  cash  box,  and  commenced  to  get  the 
change,  the  passenger  standing  in  his  rear,  looking  kirward 
along  the  avenue.  The  testimony  tended  to  show  that  at  this 
moment  the  child  was  in  plain  sight,  was  seen  by  the  passen- 
ger, about  30  feet  south  of  the  mules,  running  towards  the 
car  track,  evidently  frightened,  and  endeavoring  to  get  out 
of  the  way  of  a  pair  of  liorses  attached  to  a  carriage,  which 
were  being  driven  rapidly  along  the  avenue  from  the  south  ; 
that  is,  towards  the  car.  As  the  carriage  turned  out  to  pass 
the  car,  the  boy  stood  within  a  few  inclies  of  the  rait.  The 
mules  were  trotting  slowly,  and  all  of  this  time,  according  to 
the  testimony  of  the  passenger  before  mentioned,  the  driver 
^as  looking  into  his  cash  box,  for  the  purpose  of  making 
change.  Tne  passenger,  excitedly,  as  he  says,  endeavored  to 
get  out  on  the  drivers'  platform,  but  could  not.  He  shouted 
to  the  driver  about  the  time  the  mules  were  opposite  the 
child.  The  former  looked  up,  dropped  the  money  back  into 
his  box,  seized  the  brake,  and  attempted  to  stop,  but  it  was 
too  late.  The  child  was  knocked  down,  and  from  a  wheel  of 
the  car  received  the  injuries  which  caused  its  death,  a  few 
days  later.  The  car  could  be  stopped  readily  by  the  use  of 
the  brake,  and  was  stopped  within  a  very  few  feet  from  the 
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point  where  the  brake  was  first  applied.  A  case  was  here 
made  out  which  should  have  been  submitted  to  the  jury,  and 
the  court  erred  in  directing  a  verdict  for  the  defendant. 

Unquestionably,  so  far  as  the  public  were  concerned,  it  was 
the  duty  of  the  driver  to  sit  or  stand  where  he  could  have 
such  control  of  his  team  and  car  as  was  practica- 
taHUh.  "'  '*'^-  ^®  should  have  been  in  a  place  and  m  a  con- 
dition to  exercise  a  reasonable  degree  of  care  and 
vigilance  in  watching  and  observing  the  street  ahead  of  him, 
so  as  to  prevent  collisions  and  avoid  injury  to  persons  travel- 
ing thereon.  The  right  of  defendant  to  run  its  cars  must  be 
exercised  with  due  regard  for  the  rights  of  others,  and  with 
an  appreciation  of  the  knowledge  that  pedestrians,  children 
as  well  as  adults,  may  be  lawfully  upon  our  public  ways.  It 
will  be  observed  from  the  foregoing  statement  that  the  testi- 
mony tended  to  show  that,  at  a  time  when  the  driver  was  en- 
gaged in  the  performance  of  another  duty  than  that  of  man- 
aging and  controlling  his  team  with  due  regard  to  the  common 
enjoyment  and  common  rights  of  the  public  in  the  street — a 
duty  imposed  upon  by  the  defendant,  and  which,  as  the  testi- 
mony indicates,  occupied  his  attention  to  the  exclusion  of  all 
other  matters — the  child,  apparently  confused  and  trying  to 
escape  from  approaching  danger  from  another  cause,  made 
its  appearance  in  close  proximity  to  and  running  in  the  direc- 
tion of  the  tracks  over  which  defendant's  car  would  soon 
pass.  It  was  for  the  jury  to  say,  from  all  of  the  circumstan- 
ces, whether  or  not  trie  driver,  had  he  then  been  exercising 
due  care  and  caution,  would  have  seen  the  child  in  season  to 
have  slopped  the  car,  and  to  have  thus  avoided  the  accident. 
The  driver  may  have  been  performing  his  duty  to  defendant, 
when  engrossed  in  making  change  for  a  passenger,  at  a  time 
when  he  should  have  been  watchful  of  the  rights  and  careful 
for  the  safety  of  others,  but  this  fact  does  not  absolve  the  de- 
fendant from  the  charge  of  negligence.  The  duty  which  it 
and  its  employes  owe  to  the  public  is  paramount  to  that  which 
one  may  owe  to  the  other. 

In  view  of  a  new  trial,  it  may  be  advisable  to  refer  to  one 
or  two  of  the  rulings  made  by  the  court  of  which  appellant 
complains. 

I.  The  trial  court  did  not  err  in  its  ruling  upon  the  ordi- 
nance which  plaintiff  offered  in  evidence.  Tne  ordinance 
neither  directed  the  defendant  to  employ  conduct- 
•irrtiMi."'  oi's  °"  ^^s  '^^'"S-  "'*■"  ^^^  ^^  prohibit  the  running  of 
cars  without  conductors.  Its  object  and  office  was 
to  impose  certain  duties  (many  of  which  are  required  at  com- 
mon law)  upon  such  conductors  as  defendant  might  employ. 
Its  purpose  and  meaning  cannot  be  extended  by  implication. 
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2.  The  plaintiff  was  not  permitted  to  show   that  for  some 
months  previous,  and  at  the  time  of  the  accident,  the  cars  upon 
the  Cedar  Avenue  line,  especially  upon  Sunday  af- 
ternoon, were  crowded  with  passengers  both  ways ;    coHytttBrr 
that   this   crowded   condition   covered    the   point    of»iu««B 
where  his  child  was  injured  ;  and  that  all  along  the    *j!^^J^,( 
line,  and   particularly  at  Franklin  avenue,   manj    rUooturi- 
passengers  got  off  and  on.     If  the  cars  upon  this    *»»t. 
line  were  habitually  crowded  with  passengers,  the 
defendant  must  be  chargeable  with  totice  of  it,  and  also  with 
knowledge  that  the  attention  of  the  drivers  was  thereby  fre- 
quently distracted  from  the  path  of  the  car.     It  should  sug- 
gest to  defendant  the  necessity  of  employing  conductors  to 
relieve  the  drivers.     The  fact  that  it  did  not,  under  circum- 
stances which  seemed  to  require  it,  might  well  be  considered 
by  a  jury  in  determining -the  question  of  defendant's  negli- 
gence in  a  case  like  that  at  bar.     The  court  erred  in  rejecting 
the  evidence  in  question.     We  have  examined  the  balance  01 
the  alleged  errors  as  to  the  admission  of  testimony,  and  see 
oiothing  to  criticise  in  the  rulings.     Order  reversed. 


Sixth  Avenue  R.  Co. 
{Z17N.  Y.S05.) 


8trMt  Railwayi — NtgliKane*— Boy  on  Platform — Thraatsninf  Aet  of  Con- 
sduetoFi — Plaintiff,  a  boy  of  13,  stepped  upon  a  down-town  car  which  was 
standing  upon  a  crossing,  noi  intending  to  travel  upon  it,  but  to  escape  a 
truck  wTiich  seemed  to  be  coming  downupon  him.  The  conductor  of  the 
car  stepped  towards  him  in  a  threatening  manner  and  kicked  at  him.  To 
avoid  the  kick,  plaintiff  jumped  from  the  platform.  He  di<i  not  see  an  up- 
town car  approaching,  nor  did  he  look  for  it.  He  alighted  in  the  middle 
of  the  up-town  track  and  was  run  over.  Held,  that  the  questions  of  neg- 
ligence and  contributory  negligence  should  have  t)een  sent  to  the  jury. 
Earl  and  Finch,  JJ.,  dissent. 

Appeal  from  General  Term  of  the  Superior  Court  of  New 
York  City. 

Action  to  recover  damages  for  personal  injuries,  A  ver- 
dict for  the  defendant  was  returned  by  direction  of  the  court, 
and  the  judgment  entered  thereon  was  affirmed  by  the  gen- 
eral term.     Plaintiff  appeals. 

Kellogg  &■  Kilgen,  {James  C.  Foley,  of  counsel),  for  appellant. 

D.  M.  Porter,  for  respondent. 
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DanfORTH,  J. — This  appeal  must  prevail ;  and  as  that  con- 
clusion requires  a  new  trial,   when  other  evidence  may  be 

produced,    which,   with  that  already   discovered, 

will  be  weighed  by  a  jury,  it  is  unnecessary  to  do 
more  than  state  the  grounds  of  our  decision.  There  was,  id 
the  first  instance,  on  the  part  of  the  plaintiff,  evidence  of  a 
conclusive  nature,  and  which,  if  credible,  would  amount  to 
proof  of  the  negligence  alleged  in  the  complaint  as  ground 
of  defendant's  liability.  The  place  of  injury  was  a  public 
street,  and  the  defendant's  car  was  running  up-town  at  an 
unlawful  speed.  The  way  was  thus  made  dangerous  to  a 
wayfarer,  the  horses  themselves  rendered  less  manageable, 
and  the  car  more  difficult  to  stop.  There  was  also  evidence 
of  the  same  nature,  derived  from  positive  testimony  and  cir- 
cumstances attending  the  transaction,  from  which  it  might 
be  inferred  that  the  plaintiff  failed  in  no  degree  to  exercise 
ordinary  care.  He  was  technically  a  trespasser  upon  an- 
other car  of  the  defendant, — a  down-town  car,  but  then  stand- 
ing at  the  crossing;  not  intending  to  be  a  passenger,  but  to 
cross  its  platform,  in  order  to  escape  a  truck  which  seemed 
coming  down  upon  him.  At  that  instant  the  conductor  of 
the  down-town  car  stepped  towards  him  in  a  threatening 
manner,  and  kicked  at  him;  and  the  boy,  to  avoid  the  kick, 
jumped  from  the  platform.  He  did  not  see  the  car  coming 
up  ;  nor  did  he  look  for  it.  He  alighted  in  the  middle  of  its 
track,  and  was  run  over. 

Except  for  this  act  of  the  conductor,  the  haste  of  the  boy 
would  seem  heedlessness,  and  his  omission  to  look  for  an 

approaching  car  affords  such  evidence  of  careless- 
"^"h!!!!^""'  ness  as  would  be  quite  persuasive.  But  his  con- 
PraTtaMof  tluct  is  to  be  weighed  with  that  of  the  conductor, 
jirj.  and  tor  the  act  oTthe  conductor  the  defendant  is 

responsible.  Clark  v.  New  York,  L.  E.  &  W.  R. 
Co..  40  Hun  (N.  v.),  605,  affirmed,  113  N.  Y.  670.  Whether 
the  boy  was  in  fact  influenced  by  the  threatened  assault,  and 
how  far  obedience  to  the  instinct  of  self  preservation  from 
a  visible  danger  should  excuse  his  failure  to  look  for  another 
not  before  him,  were  questions  for  the  jury.  The  defendant 
could  not  escape  the  consequences  of  its  own  negligence  by 
pointing  to  an  act  of  the  boy  contributing  to  the  accident,  if 
nis  conduct  was  induced  by  the  defendant,  nor  could  the 
latter  have  the  benefit  of  the  boy's  misjudgment,  or  want  of 
judgment,  if  the  act  of  its  agent  threw  him  off  his  balance. 
The  act  of  the  conductor  was  not  only  a  rude  command  to 
leave  the  car,  but,  as  the  result  shows,  was  ill  timed.  This 
seems  to  have  been  the  view  of  the  learned  trial  judge,  for 
at  the  end  of  the  plaintiff's  case  he  denied  the  defendant's 
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motion  for  a  nonsuit,  and  ilwent  into  evidence.  At  the  con- 
clusion of  testimony  from  both  parties,  however,  on  motion 
of  defendant's  counsel,  he  directed  a  verdict  for  defendant. 
In  this  there  was  error.  The  defendant's  evidence  was  of 
no  higher  deffree  than  that  of  the  plaintiff,  and,  at  most,  con- 
flicted  with  it.  Both  depended  upon  the  recollection  and 
veracity  of  actors  and  eye-witnesses ;  and,  whatever  might 
have  been  the  opinion  of  the  court  as  to  its  relative  value,  it 
was  the  right  of  the  plaintiff  to  have  the  whole  submitted  to 
the  consideration  of  the  jury.  As  that  right  was  denied,  the 
judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event,  AH  concur,  (Gray,  J.,  in  result), 
except  Earl  and  Finch,  JJ.,  dissenting, 

StTMt  Railway!— Penan  Digginf  Ditch  In  Straat— Contributory  N^^ 
gone*. — PlaintifF,  while  digging  in  a  sewer-connecting"  ditch  in  a  street, 
was  struck  in  the  back  by  the  projecting  foot  board  of  an  open  passenger 
street  car  and  badly  injured.  The  testimony  showed  that  plaintiff  with 
another  person  was  employed  to  dig  a  ditch  from  a  lot  to  a  sewer  for  the 
purpose  of  making  a  drainage  connection  with  it.  The  space  between  the 
curb  and  the  sewer  was  17  or  18  feet,  and  from  the  curb  to  the  railway 
track  was  about  the  width  of  the  track  less.  The  ditch  had  been  dug 
about  three  feet  below  the  surface,  and  the  dirt  and  gravel  had  been  thrown 
out  on  either  side,  making  the  depth  about  the  height  of  a  man's  waist. 
Plaintiff  was  digging  at  the  time  of  the  injury  with  nis  face  towards  the 
sidewalk.  He  was  standing,  when  upright,  not  very  far  from  the  rail.  The 
car  was  moving  rapidly  when  he  was  first  struck,  according  to  some  wit- 
nesses, bythe  end  of  a  whlfRetree,  and  thrown  back  or  moved  back  so  as 
to  come  in  reach  of  the  edge  of  the  foot  board.  The  view  along  the  track 
was  unobstructed  for  a  distance  of  700  feet.  The  n^ligence  of  the  driver 
in  driving  very  fast  without  keeping  any  lookout  ahead  whatever,  was  not 
disputed.  Plaintiff  testified  that  he  looked  along  the  street  at  short  inter- 
vals and  did  not  see  the  car.  when,  if  it  had  been  going  at  the  usual  rate, . 
it  would  have  been  within  sight.  Witnesses  who  had  the  same  opportunity 
as  plaintiff,  if  not  better,  swore  they  did  not  hear  the  bell  or  any  other  noise 
that  drew  their  attention  to  the  car.  Held,  that  the  question  whether 
plaintiff  was  guilty  of  contributory  negligence  was  for  the  jury.  Little  v. 
Grand  Rapi(£  Street  R.  Co..  Mich.  Sup,  Ct..  Dec,  28,  1S89, 


Chicago  City  R.  Co. 


Wilcox. 

{Illinois  Supreme  Court,  May  14,  TSpo) 

Infants — Imputad  N^llKanca^Parontt  and  Guardian*.— The  negligence 
of  a  parent,  guardian,  or  other  person  having  control  of  a  child  is  not  to 
be  imputed  to  the  child  itself  so  as  to  defeat  an  action  by  it  for  an  injury 
caused  by  the  negligence  of  another. 

8am« — Contributory  N«gllganea — Provlno*  of  Court  and  Jury. — Achild  is 
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to  be  held  to  the  exercise  of  ca.re  for  its  penonal  safety  accordingto  its  age, 
experience,  and  intelligence,  and  the  circumstances  by  which  it  was  sur- 
rounded at  the  time  of  the  injury,  and  it  cannot  be  held  as  matter  of  law 
that  nei^ligence  cannot  be  imputed  to  a  child  6  or  7  years  of  age.  The 
<lue3tion  is  one  of  fact  for  the  jury. 

Appeal  from  Appellate  Court,  First  District. 

Action  to  recover  damages  for  personal  injuries.  Defend- 
ant appeals  from  a  judgment  for  tte  plaintiff  which  was  affirmed 
by  the  appellate  court. 

C.  M.  Hardy,  for  appellant. 

Charles  E.  Pope  and  E.  F.  Masterson,  for  appellee. 

Wilkin,  J. — Action  on  the  case,  begun  in  the  circuit  court 
of  Cook  county,  to  the  September  term,  1887.  The  declara- 
tion charges  that  appellant  was  on  the  24th  day  of 
Cu«iutr<.  june^  1887,  running  a  line  of  street  "grip-cars'  on 
Wabash  avenue,  in  the  city  of  Chicago,  and  that  plaintiff,  in 
crossing  its  track  on  Harmon  court,  using  due  car'e,  was,  by 
the  negligence  of  defendant's  employes  in  charge  of  one  of  its 
cars,  run  over,  and  one  of  his  legs  so  bruised  and  wounded 
that  it  became  necessary  to  amputate  it.  He  recovered  a 
judgment  for  $15,000,  which  was  affirmed  by  the  appellate 
court.  At  the  time  of  the  injury,  plaintiff  was  but  six  years 
of  age,  living  with  his  parents  near  the  place  of  his  injury. 

On  the  trial  the  court  gave  to  the  jury  the  following  in- 
struction :  "The  court  instructs  thejjiry  for  the  plaintiff  that 
if  they,  from  the  evidence,  believe  that  the  parents 
mii*<!||MM*k»  ^""^  workihg  people,  and  that  the  father  was  not 
■rrmNH.  present  at  the  time  of  the  accident,  and  that  the 
mother  was  attending  to  her  usual  occupation,  in 
attending  their  little  store  on  Harmon  court,  in  such  event  the 
law  does  not  require  that  persons  in  their  station  in  life  shall 
keep  constant  watch  over  their  children,  nor  can  the  want  of 
such  care  be  imputed  to  them  as  negligent  conduct;  nor  can 
negligence  be  imputed  to  the  child  on  account  of  its  age, — he 
bemg  seven  years  of  age,  or  about  that,  at  that  time."  This, 
appellant  insists,  was  error.  No  other  question  of  law  is  pre- 
sented for  our  decision.  We  need  only  direct  our  attention 
to  the  propositions  of  law  announced  in  it. 

The  first  part  of  this  instruction  assumes  that,  in  an  action 
by  a  child,  so  young  negligence  cannot  be  imputed  to  it,  to 
recover  for  a  personal  mjury  received  through  the 
N*cii>*B*«  or  negligence  of  another,  want  of  proper  care  by  its 
i*""ild  ta  parent,  guardian,  or  other  custodian,  in  suffering  it 
fhiM.  to  go  at  Targe  unattended,  cannot  be  charged  to  the 

child  as  contributory  negligence,  so  as  to  defeat  the 
action.  If  this  hypothesis  is  incorrect,  that  part  of  the  in- 
struction could  only  have  operated  to  the  plaintiff's  prejudice. 
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and  the  defendant  cannot  complain  of  its  inaccuracy.  The 
instruction  also  lays  it  down  as  a  rule  of  law  that  a  child  of 
seven  years  of  age  cannot  in  such  case  be  chargeable  with  per- 
sonal  negligence.  Thus  two  legal  questions  are  presented  for 
decision,  upon  eitherof  which  there  is  to  be  founda  conflict  of 
authorities.    On  the  first,  two  well-defined  lines  of  decisions  ap- 

Sear,  each  in  direct  conflict  with  the  other.  In  Shearman  & 
iedfield  on  Negligence  the  rule  established  by  one  of  these 
decisions  is  denominated  the  "  New  York  rule, '  the  other  the 
■'  Vermont  rule."  Sections  74,  78.  The  first  is  based  upon 
Hartfield  z'.Roper,2!  Wend. (N.  Y),  615,  in  which  it  is  said  : 
"  An  infant  is  not  sui juris.  He  belongs  to  another,  to  whom 
discretion  in  the  care  of  his  person  is  exclusively  confided. 
That  person  is  keeper  and  agent  for  this  purpose  ;  and,  in  re- 
spect to  third  persons,  his  act  must  be  deemed  that  of  the  in- 
fant. His  neglect  is  the  infant's  neglect."  The  otheror  Ver- 
mont rule  "  holds  that  the  contributory  negligence  of  a  parent, 
g-uardian,  or  other  person  having  control  of  the  child  is  not 
to  be  imputed  to  the  child  itself, '  so  as  to  defeat  an  action  by- 
it  for  an  injury  caused  by  the  negligence  of  another.  Robin- 
son V.  Cone,  22  Vt.  213. 

It  is  insisted  by  counsel  for  the  appellant  that  we  are  com- 
mitted to  the  first-named  rule.  Messrs.  Shearman  and  Red- 
field  seem  to  have  sounderstood  some  of  our  former 
decisions,  and  so  cite  them  in  their  valuable  work  iiiimU4^ 
on  the  Law  of  Negligence.  4th  Ed.  vol.  i,§  74,  note  '^"^"~ 
6:  It  will  be  found  upon  examination  that  the  cases 
cited  do  not  bear  that  construction.  Hund  v.  Geier,  72  III. 
303,  was  a  suit  by  a  father  for  an  injury  to  his  infant  son.. 
Toledo,  W.  &  W.  R.  Co.  v.  Grable,  88  111.  441  ;  Chicago  v. 
Hesing,  83  III.  204;  Chicago  v.  Starr,  42  111.  174;  Chicago  & 
A.  R.  Co,  V.  Becker,  76  111.  25,  and  the  same  case  in  84  111.  483, 
— in  each  of  which  cases  the  action  was  by  an  administrator 
for  the  benefit  of  the  parents  as  next  of  kin.  These  cases  are 
so  clearly  distinguishable  from  those  in  which  the  child  him- 
self sues  that  they  must  have  been  cited  by  mistake.  See  Id. 
§  71.  The  two  remaining  cases  cited  in  note  6  were  suits  by 
the  child  in  its  own  name,  but  neither  of  them  holds  that  neg- 
ligence on  the  part  of  the  parents  would  have  defeated  the 
action.  In  Gavin  v.  Chicago,  97  111.  66,  Gavin  recovered  a 
judgment  in  the  circuit  court  of  Cook  county  against  the  city 
of  Chicago  for  an  injury  to  his  person  allegecTto  have  been 
occasioned  by  the  city  in  negligently  maintaining  a  swing 
bridge.  That  judgment  was  reversed  by  the  appellate  court 
of  the  first  district,  and  Gavin  prosecuted  a  writ  of  error  to 
this  court.  The  judgment  of  the  appellate  court  was  affirmed 
on  the  broad  ground  that  the  evidence  showed  no  negligence 
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on  the  part  of  the  city.  It  appeared,  however,  that  on  the 
trial  the  care  bestowed  upon  the  plaintiff  by  his  parents,  he 
being  a  child  but  four  years  of  age,  was  submitted  to  the  jury ; 
and  Justice  ScoTT,  rendering  the  opinion  of  the  court,  said : 
"  Under  the  circumstances  proven,  the  jury  found  there  was 
no  negligence  on  the  part  o(  the  mother  touching  the  care  she 
bestowed  upon  her  child."  In  Chicago  &  A.  R.  Co.  v,  Greg- 
ory, 58  111.  226,  the  defendants  oSered  proof  of  the  negligence 
of  the  plaintiff's  mother  in  permitting  nim  to  go  unattended 
in  a  place  of  danger.  The  competency  of  such  evidence  was 
not  raised  either  on  the  trial  below  or  in  this  court.  In  affirm- 
ing the  judgment  of  the  circuit  court,  it  was  said  the  evidence 
failed  to  establish  such  negligence ;  but  that  fact  in  no  way 
controlled  in  the  decision  of  tne  case.  AH  that  can  be  fairly  - 
said  in  regard  to  these  cases  is  that  the  question  now  under 
-discussion  might  have  been  raised  in  them,  but  counsel  did 
not  see  fit  to  do  so  ;  and,  as  its  decision  did  not  become  nec- 
essary to  a  proper  determination  of  the  cases,  the  court  was 
not  called  upon  to  express  any  opinion  upon  it,  and  did  not. 
In  Wharton  on  Negligence,  Ross  v.  Innis,  26  111,  260 :  Chicago 
v.  Starr,  42  111.  174;  and  Pittsburg,  Ft.  W.  &  C.  R.  v.  Bum- 
stead,  48  III.  221, — are  cited,  in  a  note  to  section  311,  as  hold- 
ing "  that,  when  a  child  is  negligently  permitted  by  its  par- 
ents or  guardians  to  stray  on  a  thoroughfare  or  railroad  track, 
this  negligence  may  be  regarded,  even  when  the  child  brings 
suit  through  a  guardian  or  prochein  ami,  as  the  contributory 
negUgence  of  the  child."  The  citation  of  Ross  v.  Innis  is  evi- 
dently a  mistake,  as  the  case  has  no  relation  whatever  to  this 
question.  Chicago  zk  Starr,  as  already  stated,  was  an  action 
by  an  administrator  for  the  benefit  of  the  next  of  kin.  Pitts- 
burg, Ft.  W.  &  C.  R.  V.  Bumstead,  48  III.  221,  like  Hund  v. 
Geier,  72  111.  snpra,  was  an  action  by  the  father  to  recover  for 
an  injury  to  his  minor  son.  It  is  also  to  be  borne  in  mind  that 
there  is  a  distinction  between  cases  in  which  a  parent  having 
the  immediate  custody  and  control  of  a  child  negligently  con- 
tributes to  its  injury,  as  in  Ohio  &  M.  R.  Co.  v.  Stratton.  78 
III.  88,  and  those  in  which  the  negligence  consists  in  merely 
permitting  it  to  stray  beyond  such  immediate  custody  and 
control  into  a  place  of  danger.  If  these  distinctions  are  ob- 
served, it  will  be  found  that  the  question  now  raised  has  never 
been  decided  by  this  court.  So  treating  it,  we  are  clearly 
of  opinion  that  the  weight  of  authority  and  better  reasoning 
is  in  support  of  the  doctrine  that  in  a  case  like  this  the  child 
is  not  chargeable  with  a  negligent  omission  of  duty  by  its 
parent.  There  was  therefore  no  reversible  error  in  giving 
the  first  part  of  the  third  instruction.  Bish:  Non-Cont,  Law. 
§§581-583;  Whart.  Neg.  §§310,314;  i  Shear.  &  R.Neg.  §  78. 
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The  question  as  to  whether,  as  a  matter  of  law,  personal 
neeligence  can  be  attributable  to  a  child  seven  years  of  age, 
as  before  stated,  is  also  one  upon  which  the  au- 
thorities are  not  harmonious.  In  i  Shear.  &  R.  i>*(r«afMr« 
Neg-  §  73,  it  is  said  :  "  In  analogy  to  the  rule  which  "«■"'»«•' 
holds  a  child  under  seven  years  of  age  incapable  trifcmicrr* 
■of  crime,  some  courts  have  considered  them  also  ■•nugun. 
incapable  of  negligence  ;  but  we  think  that  this  is 
not  to  be  conclusively  presumed.  Juries  may  be  depended 
upon  not  to  overrule  this  presumption  except  in/perfectly 
clear  cases."  In  Chicago  &  A.  R.  Co.i'.  Becker,  76  111.  suiira, 
the  first  branch  of  one  of  the  instructions  given  on  behalf  of 
the  plaintiff  told  the  jury  "  that  the  law  does  not  require 
that  a  boy  six  or  seven  years  of  age  should  exercise  that  de- 
~ree  of  diligence  that  would  be  required  of  a  grown  person." 
"his  was  held  to  be  error,  and  Justice  McAllister,  deliver- 
ing the  opinion  of  the  court,  said  :  "  The  age.  the  capacity, 
and  discretion  of  the  deceased  to  observe  and  avoid  danger 
were  questions  of  fact  to  be  determined  by  the  jury ;  and  nis 
responsibility  was  to  be  measured  by  the  degree  of  capacity 
he  was  found  to  possess.  The  first  branch' of  the  instruction 
was  erroneous  in  assuming  facts  and  drawing  conclusions  of 
law  from  them.  When  taken  in  connection  with  what  fot- 
lowed  in  the  second  branch,  the  jury  would  be  likely  to  in- 
fer that  only  slight  negligence  could  be  imputed  on  account 
•of  his  being  a  boy  six  or  seven  years  of  age."  That  decision 
is  in  conformity  with  the  well  recognized  rule  that  a  child 
can  only  be  chargeable  with  want  of  care  for  his  personal 
safety  in  proportion  to  his  age  and  intelligence,  i  Shear.  & 
R.  Neg.  I  73;  Bish.  Non-Cont.  Law,  §  586;  WharL  Neg.  § 
309;  Kerr  J'.  Forgue,  54  111.  482;  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Eininger,  1 14  111.  79.  When  the  case  of  Chicago 
A  A.  R,  Co,  V.  Becker  came  up  on  a  second  appeal,  (84  111. 
483,)  a  reversal  was  insisted  upon  on  the  sole  ground  that 
the  evidence  did  not  sustain  tne  verdict;  and  it  was  then 
said)  in  commenting  upon  the  evidence  :  "  While  the  deceased 
was  no  doubt  possessed  of  ordinary  intelligence,  and  was  as 
capable  of  using  as  much  caution  for  his  safety  as  other  boys 
of  his  age,  yet  it  is  not  to  be  expected  of  a  boy  between  six 
and  seven  years  of  age  that  the  same  caution  and  care  will 
be  used  for  personal  safety  as  will  be  e-xercised  by  a  person 
of  mature  age;  and  the  law  will  not  impute  negligence  to  nn 
infant  of  such  tender  years."  The  appellate  court  seems  to 
have  understood  this  case  to  hold  tnat  negligence  cannot, 
as  a  matter  of  law,  be  imputed  to  a  child  of  the  age  of  six 
or  seven  years.  Such  is  not  the  purport  of  the  decision.  In 
the  very  same  case,  it  has  been  expressly  held  that  the  qucs- 
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tion  of  the  child's  negligence  was  oneo{  fact  to  be  deter- 
mined  by  the  jury. 

In  Chicago  &  A.  R.  Co.  v.  Murray,  62  llf.  326,  it  was  held 
that  a  little  girl  about  seven  and  a  half  years  of  age  was- 
guilty  of  contributory  negligence,  and  a  judgment  in  her 
fevor  reversed  because  instructions  given  on  her  behalf  did 
not  tell  the  jury  to  consider  whether  she  had  not  been  guilty 
of  a  high  degree  of  negligence,  even  for  a  person  of  her  age. 
We  think  the  true  rule  is  that  a  child  is  to  oe  held  to  the  ex- 
ercise of  care  for  its  personal  safety  according  to  its  age, 
experience,  and  intelligence,  and  the  circumstances  by  which 
it  was  surrounded  at  the  time  of  the  alleged  injury ;  that 
it  cannot  be  arbitrarily  said  that  negligence  may  be  im- 
puted to  a  child  seven  and  a  half  years  of  age,  but  not  to  one 
of  six  or  seven.  Many  children  of  six  years  of  age,  by  their 
intelligence  and  experience,  are  far  more  capable  of  taking 
care  of  themselves,  and  avoiding  danger,  than  others  much 
older.  Certainly  no  great  degree  of  care  for  its  personal 
safety  is  to  be  expected  of  a  child  six  or  even  eight  years  of 
age ;  but  we  think  it  safe  in  each  case  to  submit  the  question 
as  to  whether  negligence  shall  be  imputed  to  a  child  to  the 
jury,  as  one  of  fact,  to  be  determined  from  the  particular  cir- 
cumstances in  evidence.  The  third  instruction  took  from  the 
jury  all  question  of  the  plaintiff's  negligence,— in  fact,  told  them 
that,  as  a  matter  of  law,  he  could  not  be  guilty  of  any  negli- 
gence,— and  for  that  reason  was  erroneous.  Other  instruc- 
tions given  on  behalf  of  defendant  are  directly  contradictory 
to  this  one,  but  they  do  not  cure  the  error  contained  in  it. 
It  is  impossible  for  us  to  say  which  direction  the  jury  fol- 
lowed. For  the  error  indicated  the  judgment  of  the  circuit 
and  appellate  courts  must  be  reversed. 

Inftnt — Contributory  Nsgllfanoa  of  Par«nt — Provinca  of  Jury, — Plaintiff 
at  the  time  the  accident  occurred,  was  a  few  days  under  two  years  of  ag«. 
Plaintiff's  mother  took  her  to  her  father  in  his  store  and  requested  him  to 
take  care  of  her.  The  child,  after  playing  and  talking  to  the  father  a 
couple  of  minutes,  went  behind  the  counter  and  remained  there  some  time. 
While  she  was  there,  or  at  least  while  the  father  supposed  she  was  there, 
he  proceeded  to  make  some  entries  in  his  books,  and  while  thus  engaged. 
the  child  escaped  through, the  door  into  the  street,  and  was  run  over  by 
one  of  defendant's  cars.  The  evidence  was  not  clear  as  to  the  period  of 
time  that  plaintiff  was  absent  from  the  father's  sight  prior  to  the  accident. 
but  was  sufficient  to  sustain  a  finding  of  the  jury  that  it  did  not  eiceed 
two  minutes.  Held,  that  the  question  of  the  contributory  negligence  of 
plaintifl's  parents  should  have  been  left  to  the  jury.  Weil  v.urt  Dock,. 
E.  B.  &  B.  R.  Co..  N.  Y.  Ct.  App.,  Jan.  21.  1890. 
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Phillipsburgh  Horsg-Car  R.  Co. 

(/iTew  yersey  Supreme  Court,  fune  j,  /<{);».) 

Child — Imputod  Nigliseneeof  QuardianorParaon  in  Charfa.—An  infant  of 
tender  years  is  not  to  be  charged  with  the  negligence  of  the  person  having 
it  in  charge. 

Same—  Wandoring  upon  8treat  Railroad. — The  plaintiff,  about  two  yean 
of  age,  being  under  the  care  of  her  adult  sister,  wandered  onto  the  track 
of  toe  horse-railroad,  and  waa  there  run  over  by  the  carelessness  of  the 
driver  of  the  car.  H*ld,  that  plaintiff's  right  of  action  was  not  lost  even  if 
the  sister's  carelessness  of  supervision,  in  part,  was  cause  of  her  injury. 

Case  certified  from  Circuit  Court,  Warren  County. 

The  plaintiff  was  a  child  2  years  of  age.  She  was  in  the 
custody  of  her  sister  who  was  32.  The  former,  being  left  by 
herseu  for  a  few  minutes,  got  upon  the  railroad  track  of  the 
defendant,  and  was  hurt  by  the  car.  The  occurrence  took 
place  in  a  public  street  of  the  village  of  Phillipsburgh.  The 
carelessness  of  the  defendant  was  manifest,  as  at  the  time  of 
the  accident  there  was  no  one  in  charge  of  the  horse  drawing 
the  car ;  the  driver  of  the  car  being  in  the  car,  collecting  fares. 
The  circuit  judge  submitted  the  three  following  propositions 
to  this  court  for  its  advisory  opinion,  viz.:  "  First,  whether 
the  negligence  of  the  persons  in  charge  of  the  plaintiff,  an 
infant  minor,  should  be  imputed  to  the  said  plaintiff;  second, 
whether  the  conduct  of  the  persons  in  charge  of  the  plaintiff 
at  the  time  of  the  injury  complained  of  was  not  so  demon- 
strably negligent  that  the  said  circuit  court  should  have  non- 
suited the  plaintiff,  or  that  the  court  should  havedirected  the 
jury  to  find  for  the  defendant ;  third,  whether  a  new  trial 
ought  not  to  be  granted  on  the  ground  that  the  damages 
awarded  are  excessive." 

Skipman  &  San,  for  plaintiff, 

WtUiam  H.  Morrow,  for  defendant. 

Beaslev,  C.  J. — There  is  but  a  single  question  presented 
by  this  case,  and  that  question  plainly  stands  among 
the  vexed  questions  of  the  law.     The  problem  is  cwur»i- 
whether  an  irtfant  of  tender  years  can  be  vicarious-  P**"*J|*''  - 
ly  negligent,  so  as  to  deprive  itself  of  a  remedy  that  il^,„.   "**" 
it  would  otherwise  be  entitled  to.     In  some  of  the 
American  states  this  question  has  been  answered  by  the  courts 
in  the  affirmative  and  in  others  in  the  negative. 
43  A.  &  E.  R.  Cas.— » 
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To  the  former  of  these  classes  belongs  the  decision  in  Hart- 
field  ii.  Roper,  reported  in  21  Wend.(N.  Y.),6i5.  This  case  ap- 
pears to  have  been  one  of  first  impression  on  thissub- 
Hana«u  T.  jg^,j.  ^jj J  jj.  jg  ^Q  jjg  regarded  not  onJy  as  the  precur- 
sor, but  as  the  parent  of  all  the  cases  of  the  same  strain 
that  have  since  appeared.  The  inquiry  with  respect  to  the 
effect  of  the  negligence  of  the  custodian  of  the  infant,  too 
young  to  be  intelligent  of  situations  and  circumstances,  was 
directly  presented  for  decision  in  the  primary  case  thus  re- 
ferred to  :  for  the  facts  were  these,  viz.:  The  plaintiff,  a  child 
of  abouttwo  years  of  age,  was  standing  or  sittmgin  the  snow 
in  a  public  road,  and  in  that  situation  was  run  over  by  a  sleigh 
driven  by  the  defendants.  The  opinion  of  the  court  was  that, 
as  the  child  was  permitted  by  its  custodian  to  wander  into  a 
position  of  such  danger,  it  was  without  remedy  for  the  hurts 
thus  received  unless  they  were  voluntarily  inflicted,  or  were 
the  product  of  gross  carelessness  on  the  part  of  the  defend- 
ants. It  is  obvious  that  the  judicial  theory  was  that  the  in- 
fant was,  through  the  medium  of  its  custodian,  the  doer,  in 
part,  of  its  own  misfortune,  and  that  consequent!)-,  by  force 
of  the  well-known  rule  under  such  conditions,  he  had  no  right 
to  an  action.  This,  of  course,  was  visiting  the  child  for  the 
neglect  of  the  custodian ;  and  such  infliction  is  justified  in  the 
case  cited  in  this  wise:  "  An  infant,"  says  the  court,  "is  not 
sui  juris.  He  belongs  to  another,  to  whom  discretion  in  the 
care  of  his  person  is  exclusively  confided.  That  person  is 
keeper  and  agent  for  this  purpose  ;  and,  in  respect  to  third 
persons,  his  act  must  be  deemed  that  of  the  infant;  his  neglect 
the  infant's  neglect,"  It  will  be  observed  that  the  entire  con- 
text of  this  quotation  is  the  statement  of  a  single-fact,  and  a 
deduction  from  it;  the  premise  being  that  the  child  must  be 
in  the  care  and  charge  of  an  adult,  and  the  inference  being 
that  for  that  reason  the  neglects  of  the  adult  are  the  neglects 
of  the  infant.  But  surely  this  is' conspicuously  a  tion  sequilur. 
How  does  the  custody  of  the  infant  justify  or  lead  to  the  im- 
putation of  another's  fault  to  him?  The  law,  natural  and 
civil,  puts  the  infant  under  the  care  of  the  adult ;  but  how 
can  this  right  to  care  for  and  protect  be  construed  into  a  right 
to  waive  or  forfeit  any  of  the  legal  rights  of  the  infant  ?  The 
capacity  to  make  such  waiver  or  forfeiture  is  not  a  necessary 
or  even  convenient  incident  of  this  office  of  the  adult,  but  on 
the  contrary  is  quite  inconsistent  with  it;  for  the  power  to 
protect  is  the  opposite  of  the  power  to  harm,  either  by  act 
or  omission. 

In  this  case,  in  21  Wend.  {N.  Y.),  615,  it  is  evident  that  the 
rule  of  law  enunciated  by  it  is  founded  in  the  theorv  that  the 
custodian  of  the  infant  is  the  agent  of  the  infant.     But  this  is 
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a  mere  assumption,  without  legal  basis ;  for  such  custodian  is 
the  agent,  not  o(  the  infant,  but  of  the  law.  If  such 
supposed  agency  existed,  it  would  embrace  many  "■"•ai"  «• 
interests  of  the  infant,  and  could  not  be  confined  JJ^J^  '  "' 
to  the  single  instance  when  an  injury  is  inflicted 
by  the  co-operative  tort  of  the  guardian.  And  yet  it  seems 
certain  that  such  custodian  cannot  surrender  or  impair  a 
single  right  of  any  kind  that  is  vested  in  the  child,  nor  im- 
pose any  legal  burden  upon  it.  If  a  mother,  travelling  with 
her  child  in  her  arms,  should  agree  with  a  railway  company 
that,  in  case  of  an  accident  to  such  infant  by  reason  of  the 
joint  negligence  of  herself  and  the  company,  the  latter  should 
not  be  liable  to  a  suit  by  the  child,  such  an  engagement  would 
be  plainly  invaHd  on  two  grounds :  First^  the  contract  would 
be  contra  bonos  -mores;  and,  second,  because  the  mother  was 
not  the  agent  of  the  child  authorized  to  enter  into  the  agree- 
ment. Nevertheless  the  position  has  been  deemed  defensible 
that  the  same  evil  consequences  to  the  infant  will  follow  from 
the  negligence  of  the  mother,  in  the  absence  of  such  supposed 
contract,  as  would  have  resulted  if  such  contract  should  have 
been  made,  and  should  have  been  held  valid. 

In  fact,  this  doctrine  of  the  imputability  of  the  misfeasance 
of  the  keeper  of  a  child  to  the  child  itself  is  deemed  to  be  a 
pure  interpolation  into  the  law ;  for,  until  the  case  under 
criticism,  it  was  absolutely  unknown,  nor  is  it  sustained  by 
legal  analogies.  Infants  have  always  been  the  particular  ob- 
ject of  the  favor  and  protection  of  tne  law.  In  the  language 
of  an  ancient  authority,  this  doctrine  is  thus  expressed :  "  The 
common  principle  is  that  an  infant,  in  all  things  which  sound 
in  his  benefit,  shall  have  favor  and  preferment  in  law  as  well 
as  another  man,  but  shall  not  be  prejudiced  by  anything  to 
hisdisadvantage."  9  Vin.  Abr.  374.  And  it.would  appearto 
be  plain  that  nothing  could  be  more  to  the  prejudice  of  an 
infant  than  to  convert,  by  construction  of  law,  the  connec- 
tion, between  himself  and  his  custodian  into  an  agency  to 
which  the  harsh  rule  of  respondeat  superior  should  be  appli- 
cable. 

The  answerableness  of  the  principal  for  the  authorized  acts 
of  his  agent  is  not  so  much  tne  dictate  of  natural  justice  as 
of  public  policy,  and  has  arisen,  with  some  propriety,  from 
the  circumstances  that  the  creation  of  the  agency  is  a  vol- 
untary act,  and  that  it  can  be  controlled  and  ended  at  the 
will  of  its  creator.  But  in  the  relationship  between  the  in- 
fant and  its  keeper  all  these  decisive  cnaracteristics  are 
wholly  wanting.  The  law  imposes  the  keeper  upon  the  child, 
who,  of  course,  can  neither  control  nor  remove  nim  ;  and  the 
injustice,  therefore,  o(  making  the  latter  responsible  in  any 
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measure  whatever  for  the  torts  of  the  former  would  seem  to 
be  quite  evident.  Such,  subjectively,  would  be  hostile  in 
every  respect  to  the  natural  rights  of  the  infant,  and  conse- 
quently cannot  with  any  show  of  reason  be  introduced  into 
that  provision  which  both  necessity  and  law  establish  for  his 
protection.  Nor  can  it  be  said  that  its  existence  is  necessary 
to  give  just  enforcement  to  the  rights  of  others.  When  it 
happens  that  both  the  infant  and  its  custodian  have  been  in- 
jured by  the  co-operative  negligence  of  such  custodian  and 
a  third  party,  it  seems  reasonaole,  at  least  in  some  degree, 
that  the  latter  should  be  enabled  to  say  to  the  custodian  : 
"  You  and  I,  by  our  common  carelessness,  have  done  this 
wrong,  and  therefore  neither  can  look  to  the  other  for  re- 
dress. "  But  when  such  wrong-doer  says  to  the  infant:  "Your 
guardian  and  I,  by  our  joint  misconduct,  have  brought  this 
loss  upon  you;  consequently,  you  have  no  right  of  action 
against  me,  but  you  must  look  for  indemnification  to  your 
guardian  alone," — a  proposition  is  stated  that  app>cars  to  be 
without  any  bc^is,  either  in  good  sense  or  law. 

The  conversion  of  the  infant,  who  is  entirely  free  from 
fault,  into  a  wrong-doer,  by  imputation,  is  a  logical  contriv- 
ance uncongenial  with  the  spirit  of  jurisprudence.  The  sen- 
sible and  legal  doctrine  is  this :  an  infant  of  tender  years 
cannot  be  chareed  with  negligence,  nor  can  he  be  so  charged 
with  the  commission  of  such  fault  by  substitution,  for  he  is  in- 
capable of  appointing  an  agent ;  the  consequence  being  that 
he  can  in  no  case  be  considered  to  be  the  blamable  cause, 
either  in  whole  or  in  part,  of  hia  own  injury.  There  is  no 
injustice  nor  hardship  in  requiring  al!  wrongdoers  to  be 
answerable  to  a  person  who  is  incapat)le  either  of  self-pro- 
tection, or  of  being  a  participator  in  their  misfeasance.  Nor 
is  it  to  be  overlooked  that  the  theory  here  repudiated,  if  it 
should  be  adopted,  would  go  the  length  of  matring  an  infant 
in  its  nurse's  arms  answerable  for  ail  the  negligences  of  such 
nurse  while  thus  employed  in  its  service.  Every  person  so 
damaged  by  the  careless  custodian  would  be  entitled  to  his 
action  against  the  infant.  If  the  neglect  of  the  guardian  is 
to  be  regarded  as  the  neglect  of  the  infant,  as  was  asserted 
in  the  New  York  decision,  it  would,  from  logical  necessity, 
follow  that  the  infant  must  indemnify  those  who  should  be 
harmed  by  such  neglect.  That  such  a  doctrine  has  never 
prevailed  is  conclusively  shown  by  the  fact  that  in  the  re- 
ports there  is  no  indication  that  such  a  suit  has  never  been 
brought. 

It  Has  already  been  observed  that  judicial  opinions  touch- 
ing the  subject  just  discussed  are  in  a  state  of  direct  antag- 
onism, and  It  would  therefore  serve  no  useful  purpose  to  re- 
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fer  to  any  of  them.     It  is  sufficient  to  say  that  the  leading 
text  writers  have  coocluded  that  the  weight  of  DMtriHor 
such  authority  is  adverse  to  the  doctrine  that  an  in-  iMfrt*4  atc- 
fant  can  become  in  any  wise  a  tort-feasor  by  im-  !•»«••  "• 
putation.     I  Shear.  &  R.  Neg.  §  ;5  ;  Whart.  Neg.  g  ''*"***■ 
311;  2  Wood,  Ry.  Law,  1284.     In  our  opinion,  the  weightof 
reason  is  in  the  same  scale. 

It  remains  to  add  that  we  do  not  think  the  damages  so  ex- 
cessive as  to  place  the  verdict  under  judicial  control.  Let 
the  circuit  court  be  advised  to  render  judgment  on  the  find- 
ing of  the  jury. 

InjuriM  to  Intants— Doetrin*  of  Imputed  N«tl((anc«. — See  Winters  v. 
Kansas  City  Cable  R.  Co.  (Mo.),  40  Am.  &  Eng.  R.  Cm.  361 ;  Wcstbrook 
V.  Mobile  &  O.  R.  Co.  (Miss.),  39  /J.  374.  note  377 ;  Chicago  City  R.  Co. 
V.  Wilcox,  aiUt,  p.  299. 
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MlNUEA. 
{AiaiaMa  Supreme  Court,  April  p,  iSpo.) 

Imputed  Ntslic>no0 — FIraman — Driver  of  Hose-Carti — Where  theplaint- 
tiff,  a  city  fireman,  was  injured  through  the  overturning  of  a  hose-cart  in 
which  he  was  riding,  by  the  concussion  of  the  cart  wheels  with  the  rsilg 
of  a  line  of  railroad  owned  by  the  defendant,  the  negligence  of  the  driver 
of  the  hose-cart  cannot  be  imputed  to  him  when  he  had  no  control  over 
the  driver. 

Same — Common  Employmant — Joint  Enterpriee. — Thefact  that  the  plaint- 
iff and  the  driver  of  the  hose-cart  were  in  the  common  employment  of  the 
city  as  firemen  and  were  engaged  in  a  joint  enterprise,  does  not  render  the 
one  responsible  for  the  acts  of  the  other. 

8am«— Knowledga  of  Defect*— Failure  to  Warn  Driver — Whether  the 
plaintiff,  who  knew  the  dangerous  condition  of  the  highway,  was  negligent 
m  not  warning  the  driver  as  to  the  rate  of  speed  at  which  he  was  going,  or 
in  not  calling  his  attention  to  the  defect,  was  properly  submitted  to  the 
jury,  the  use  of  a  street  with  knowledge  of  its  dangerous  condition  not  be- 
ing negligence  per  se. 

Streat  Railway— Llabi  I  tty  for  Defects— Ad  mini  bi  I  ity  of  Contract  with  City.— 
The  contract  between  the  city  and  the  defendant  is  admissible  in  such  ac- 
tion for  the  purpose  of  proving  that  the  defendant  was  licensed  by  the  city 
to  construct  its  railroad  in  the  street. 

Same — Pleading— Amendment  of  Complaint— New  Cauieof  Action,— Al- 
though the  plaintiff  in  his  declaration  originally  founded  his  action  upon  the 
defendant's  negligence  in  failing  to  keep  its  track  in  a  proper  condition  and 
also  upon  its  n^ligence  in  that  respect  as  beinga  violation  of  defendant 'scon- 
tract  with  the  city,  the  addition  of  another  count  which  alleges  that  such 
negligence  was  a  violation  of  the  city  ordinance,  docs  not  introduce  a 
new  cause  of  action. 
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Appeal  from  City  Court  of  Birmingham. 

Action  to  recover  damages  for  personal  injuries  caused 
by  the  overturning  of  the  hose-cart  upon  which  plaintiff, 
a  fireman  of  the  city  of  Birmingham,  was  riding.  The  com- 
plaint was  in  two  counts ;  the  first  alleging  negligence  in 
failing  to  keep  the  defendant's  railroad  track  properly  bal- 
lasted, surfaced  and  filled  in,  and  the  second  alleging'  that 
such  negligence  was  a  violation  of  the  contract  between  the 
defendant  and  the  city  of  Birmingham.  It  was  subsequently 
amended  by  the  addition  of  a  third  count  which  alleged  that 
defendant's  negligence  in  failing  to  ballast  surface  and  fill  in 
its  track  was  a  violation  of  an  ordinance  of  the  city.  The 
jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant 
appeals  from  a  judgment  entered  thereon. 

Alex.  T.  London  and  W.  C.  iVard,  for  appellant. 

Taliaferro  Sr  Stnitkson,  for  appellee. 

SOMERVILLE,  /. — The  plaintiflf,  as  an  employe  of  the  fire  de- 
partTnent  of  Birmingham,  while  riding  on  a  hose-cart  or  reel, 

in  the  regular  pursuit  of  his  duties  as  a  fireman, 
^'***  was  injured  badly  by  the  capsizing  of  the  vehicle, 

as  it  turned  suddenly  from  Twenty-Second  street  into  Avenue 
A,  which  intersected  the  street  at  right  angles.  The  horses 
of  the  cart  were  driven  by  one  Mulfins,  also  a  fireman,  and  . 
were  under  his  exclusive  control.  The  alleged  cause  of  the 
accident  was  the  impinging  or  concussion  ofthe  cart  wheels 
on  the  iron  rails  of  the  defendant's  dumniy  line  railway,  which  • 
projected  above  the  surface  of  the  track.  The  evidence 
tended  to  show  that  the  condition  of  the  dummy  or  street 
railway  track  was  bad,  and  had  become  dangerous  for  the 
passage  of  vehicles,  by  reason  of  being  defectively  ballasted 
and  surfaced  ;  and  that  the  duty  of  keeping  the  track  in  good 
condition  devolved  on  the  defendant  as  owner  of  the  line,  and 
by  special  contract  with  the  city.  The  accident  is  alleged  to 
have  been  caused  by  the  negligence  of  the  defendantin  miling 
to  keep  its  track  in  proper  repair. 

I.  The  court  charged  the  jury  that  the  negligence  of  Mul- 
lins,  the  driver  of  the  hose-carnage,  could  not  be  imputed  to 

the  plaintiff,  and  would  be  no  bar  to  his  recovery 
i^'i?ui*Hr-  '"  ^"^  present  action,  provided  theplainliS  himself 
iig^Ice.  was  guilty  of  no  negligence.     And  many  charges, 

requested  by  the  defendant,  were  refused,  which 
sought  to  impute  the  alleged  negligence  of  the  driver  to  the 
plaintiff,  although  the  latter  had  no  control  over  the  manage-  . 
ment  of  the  hose-carriage,  or  the  control  of  the  horses  attached 
to  it.  The  question  raised  by  these  rulings  is  the  old  one  first 
decided  in  the  familiar  and  much  criticized' English  case  of 
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Thorogood  v.  Byran,  8  C.  B.  115,  (1849^  and  followed  after- 
wards m  Armstrong  v.  Lancashire  &  Y.  R.  Co.,  L.  R.  10  Exch. 
47,  (i87S.>  The  action  in  that  case  was  one  founded  on  Lord 
Campbell's  act,inwhich  thedeceased,  a  passeneerin  an  omni- 
bus, as  he  was  alighting.was  knocked  down  and  tilled  by  colli- 
sion with  another  omnibus  belonging  to  the  defeadant.  The  de- 
fence interposed  was  the  contributory  negligence  of  the  driver 
of  the  vehicle  in  which  the  plaintiff  was  riding.  The  ques- 
tion was  whether  a  passenger  in  an  omnibus  is  to  be  consid- 
ered so  far  identified  with  the  owner  that  negligence  on  the 
EUrt  of  the  owner  or  his  servants  is  imputable  to  t^e  passenger 
imself.  It  is  difficult  to  perceive  any  sound  principle  upon 
which  the  case  of  Thorogood  v.  Bryan  can  be  maintained,  and 
it  is  admitted  on  all  sides,  by  the  great  and  daily  increasing 
weight  of  authority,  that  the  decision  rests  on  indefensible 
ground. 

In  this  state  I  find  two  cases  opposed  to  it  in  principle, 
and  none  in  support  of  it.  In  Otis  v.  Thorn,  23  Ala.  469, 
(1853,)  where  a  stage  coach  in  a  ferryboat  was  lost  by  negli- 
gent collision  with  a  steamboat,  and  an  action  was  brought 
against  the  latter  by  the  owner  of  the  coach,  it  was  decided 
that  the  contributory  negligence  of  the" ferryman  was  a  fact 
entirely  irrelevant  to  the  issue  of  the  defendant's  liability. 
So,  in  the  recent  case  of  Georgia  Pac.  R.  Co.  v.  Hughes,  87 
Ala,  610,  39  Am.  &  Eng.  R.  Cas.  674,  an  action  for  personal 
injuries  sustained  by  the  plaintiff  through  the  negligent  col- 
lision of  two  railroad  trains  at  a  crossing,  it  was  neld  that 
the  contributory  negligence  of  the  plaintiff's  carrier  was  no 
bar  to  plaintiff's  recovery,  not  being  imputable  to  him.  In 
Little  V.  Hackett,  116  U.  S.  366,  (1885),  the  decision  of  Thoro- 
good V.  Bryan  was  fully  discussed  and  utterly  repudiated, 
not  only  as  indefensible  in  principle,  but  as  opposed  to  the 
weight  of  American  authority,  as  to  which  latter  point  there 
seems  now  to  be  no  question.  Mr.  Justice  Field  uses  this 
language:  "The  identification  of  the  passenger  with  the 
negligent  driver  or  owner,  without  his  personal  co-operation 
or  encouragement,  is  a  gratuitous  assumption.  There  is  no 
such  identity.  The  parties  are  not  in  the  same  position. 
The  owner  of  a  public  conveyance  is  a  carrier,  and  the  driver 
or  the  person  managing  it  is  his  servant.  Neither  of  them  is 
theservantofthepassenger,  and  his  asserted  identity  with  them 
is  contradicted  by  the  daily  experience  of  the  world."  It  is 
needless  to  review  the  cases  on  this  subject.  This  view  is 
concurred  in  by  a  strong  current  of  American  authority, 
the  doctrine  of  Thorogood  v.  Bryan  being  now  disapproved 
by  the  highest  courtsof  Alabama,  New  York,  New  Jersey, 
Maine,  New  Hampshire,  Maryland,  (Jhio,   Illinois,    Indiana, 
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Kentucky,  Minnesota,  Michigan,  California, andother  states. 
In  a  lew  states  it  has  been  adopted  in  a  modified  form,  some 
nf  the  courts  repudiating  the  reason  on  which  the  doctrine 
was  founded  by  the  English  courts.  Georgia  Pac.  R,  Co.  v. 
Hughes,  87  Ala.  610,  39  Am,  &  Eng,  R.  Cas,  674;  Robinson 
V.  New  York  Cent.  &  H.  R.R.C0.  66  N.Y.  11,23  Am.  Rep.  i, 
and  note,  4 ;  New  York,  L.  E,  &  W.  R,  Co.  v.  Steinbrenner, 
47  N.  J.  Law,  161,  23  Am.  &  Eng.  R.  Cas.  330;  Noyesz'.  Ros- 
cawen,  64  N,  H.  361,  10  Am.  St.  Rep,  410,  note  419;  Borough 
of  Carlisle!'.  Brisbane,  113  Pa.  St.  544,  57  Am.  Rep.  483,  and 
note,  488-51 1,  and  cases  cited  ;  Nesbit  v.  Town  of  Garner,  75 
Iowa,  314,  25  Am.  &  Eng.  Corp.  Cas.  112,  9  Am.  St.  Rep.  480, 
note,  491  :  Wabash.  St.  L.&  P.  R.  Co.  v.  Shacklet,  105  111. 
364,  12  Am.  &  Eng.  R,  Cas.  166;  Transfer  Co.  v.  Kelly,  36 
Ohio  St.  86:  Cuddy  v.  Horn,  46  Mich.  596;  Brown  v.  New 
York  Cent,  R.  Co.,  88  Am.  Dec.  note,  359 ;  i  Shear.  &  R. 
Neg.  (4th  Ed.)  §  66  ;  Beach,  Contrib,  Neg,  111-114;  CampK 
Neg.  (2dEd.)i85  ;  i  Smith  Lead.  Cas.  (4th  Ed.)  220,  note  a. 
Added  to  this  vast  array  of  authorities  is  the  -crowning  fact 
that  the  case  of  Thorogood  v.  Bryan  has  recently  been  ex- 
pressely  overruled  by  the  English  court  of  appeals,  after 
having  been  weakened  by  constant  criticism  from  the  Eng- 
lish bench  and  bar  for  more  than  30  years.  In  the  case  of 
The  Bernina,  12  Prob.  Div.  58,  decided  as  late  as  1887,  in  an 
able  and  elaborate  review  of  the  authorities,  both  English 
and  American,  Lord  Esher,  the  master  of  rolls,  observes 
that  the  court  "  cannot  see  any  principle  on  which  it  can 
be  supported,"  and  that  "  the  preponderance  of  judicial 
and  professional  opinion  in  EnglancJ  is  against  it.  and  that 
the  weight  of  judicial  opinion  in  America  is  also  against  it. 
We  are  of  opinion,"  he  concludes.  "  that  the  proposition 
maintained  in  it  [meaning  the  case  of  Thorogooa  v.  Bryan, 
siiflra]  is  essentially  unjust,  and  inconsistent  with  other  rec- 
ognized propositions  01  law."  Lindley  and  LoPES  (L.  JJ.) 
concur  in  opinions  fully  discussing  the  subject,  the  former 
observing:  "The  doctrine  of  identification  laid  down  in 
Thorogood  T'.  Bryan  is  to  me  quite  unintelligible.  It  is,  in 
truth,  a  fictitious  extension  of  the  principles  of  agency  ;  but 
to  say  that  the  driver  of  a  public  conveyance  is  the  agent  of 
the  passengers  is  to  say  that  which  is  not  true  in  fact.  Such 
a  doctrine,  if  made  the  basis  of  further  reasoning,  leads  to 
results  which  are  wholly  untenable, /./■.,  to  the  result  that 
tlie  passengers  would  be  liable  for  the  negligence  of  the  per- 
son driving  them,  which  is  obviously  absurd,  but  which,  of 
course,  the  court  never  meant."  The  doctrine  of  Thorogood 
1:  Bryan,  8  C.  B.  1 1 5,  may  now  be  considered  as  effectually  . 
exploded  on  both  sides  of  the  Atlantic.  And  the  rule  must 
be  regarded.as  now  fully  settled,  both  in  England  and  Amer- 
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ica,  and  certainly  in  this  state,  that  the  negligence  of  the 
■driver  of  a  vehicle  cannot  be  imputed  to  a  passenger  therein 
when  the  pjissenger  is  free  from  personal  negligence,  and  has 
no  control  over  the  driver,  and  has  not  been  guilty  of  any 
want  of  care  in  his  selection.  The  circuit  court  did  not  err 
in  charging  this  to  be  the  law,  and  in  refusing  to  give  the 
numerous  charges  asserting  a  contrary  doctrine. 

2.  It  is  insisted,  however,  that  the  above  rule  has  no  ap- 
plication  to  this  case.  The  reason  for  this  contention  is  said 
to  be  that  the  plaintiff,  Mingea,  and  the  driver  of 

'  the  hose-cart,  Mullins,  werein  the  common  employ-  f*"""*"  •■- 
ment  of  the  city  of  Birmingham,  as  liremen,  and  'jIii^Mtrr. 
were,  at  the  time  of  the  injury,  engaged  in  a  joint  prin. 
enterprise,  and  for  this  reason  the  contributory  neg- 
ligence of  the  one  should  be  imputed  to  the  other.  There  is 
a  class  of  cases  where  such  a  principle  is  recognized,  but  we 
■discover  no  evidence  in  the  record  which  would  justify  the 
inference  that  this  case  falls  within  that  class.  Where  sev- 
eral persons  are  engaged  in  a  joint  enterprise,  so  that  each  is 
mutuallv  responsible  Tor  the  acts  of  the  other,  and  no  one  has 
any  exclusive  control  of  the  vehicle  or  vessel  in  which  all 
are  travelling,  the  one  in  management  may  be  regarded  as 
the  agent  of  the  others  ;  and  in  such  cases  the  rule  we  have 
first  above  announced  would  have  no  application,  that  rule 
being  based  on  the  fact  that  there  is  no  relation  of  principal 
and  agent  between  the  driver  of  a  vehicle  and  one  who  rides 
with  him  without  authority  to  control  him  in  its  management. 
Beck  V.  East  River  Ferry  Co.,  6  Rob.  (N.  Y),  82  ;  Robinson 
■V.  New  York  Cent.  &  H.  R.  R.  Co.,  23  Am.  Rep.  i,  3;  Nes- 
bit  V.  Town  of  Garner,  75  Iowa  314,  25  Am.  &  Eng.  Corp. 
Cases  112.  The  charges  based  on  this  cotention  were  ab- 
stract, not  being  supported  by  the  evidence,  and  there  was 
no  error  in  refusing  ,them. 

3,  It  is  not  negligence /fr  .t?  for  one  who  knows  the  dan- 
gerous  condition  of  a  highway  to  persist  in  traveling  over  it. 
He  may  lawfully  proceed  to  do  so,  if  the  act,  under 

the  circumstances  of  the  particular  case,  does  not  co»trib»t<i« 
evince  a  want  of  ordinary  care  on  his  part.  City  "J'oUj'^"^^ 
Council  of  Montgomery  v.  Wright,  72  Ala,  411,  5  i»r*n. 
Am.  &  Eng.  Corp,  Cas.  642 ;  Henry  Co.  Turnpike 
Co.  f.  Jackson,  44  Am.  Rep.  274.  note,  276;  Town  of  Albion 
V.  Hetrick,  46Am.  Rep.  230;  Thomp.  Neg.  1203.  A  forliori, 
does  this  principle  apply  to  one  who  rides  with  another,  and 
has  no  authority  to  control  the  team  or  to  dictate  the  route 
the  vehicle  should  go.  Whether  the  plaintiff,  therefore,  was 
negligent  in  not  warning  the  driver  as  to  the  rate  of  speed 
he  was  going,  or  in  not  calling  his  attention  to  the  defect  in 
the  highway,  if  in  fact  he  so  failed  to  do.  was  a  question  of 


D.gnzcdbyGoOgIc 


314  ELYTON   LAND   CO.   V.   MINGEA.  [VOL.  43 

fact  for  the  determination  of  the  jury,  and  not  a  question  of 
law  to  be  decided  by  the  court.  It  was  properly  submitted 
to  the  jury,  and  there  was  no  error  in  refusing  such  of  the  de- 
fendant's charges  as  sought  to  takeaway  from  them  its  deci- 
sion by  devolving  this  inquiry  on  the  court, 

4.  There  is  no  evidence  tending  to  show  that  the  driver 
was  not  generally  careful  and  competent  forthe  discharge  of 

his  duties,  or  that  the  plaintiS  had  reason  to  be- 
•firiTw"'     lieve  him  imprudent,  and  all  charges  based  on  this 

idea  of  any  contributory  negligence  on  the  plaint- 
iff's part  were  properly  refused.  In  the  absence  of  such  evi- 
dence arising  from  the  case  made  by  the  plaintiff,  the  onus 
was  on  the  defendant  to  prove  such  contributory  negligence. 

5,  6.  The  contract  between  the  city  of  Birmingham  and  the 
defendant,  dated   April   24,  1885,  was  admissible  in  evidence 

to  show  a  license  conferred  by  the  city  authorizing 
^*"'^^''  the  construction  of  the  dummy  line,  if  iflat  to  show 
witheitj.        the  understanding  of  the  parties  as  to  what  was  a 

proper  state  of  repair  in  which  the  track  had  to  be 
kept.  The  rule  is  that,  when  a  railroad  company  lays  its 
track  along  a  public  street,  it  impliedly  assumes  the  duty  of 
keeping  the  part  of  the  street  so  occupied  in  a  reasonable^ 
state  of  repair  for  the  safe  passage  of  travelers  over  it.  Thisj 
implies  the  duty  of  keeping  the  track  properly  surfaced  and 
ballasted,  free  from  dangerous  defects,  and  conformed  tothq- 

frade  of  the  street.  And  for  a  violation  of  these  duties  the 
efendant  would  be  liable  to  travelers  for  injuries  sustained  . 
in  consequence.  2  Shear.  &  R.  Neg.  §  357,  This  is  not  a  lia- 
bility on  the  contract  made  with  the  city,  but  a  liability  for  a 
tort,  committed  under  the  license  of  the  contract*  which  has 
resulted  in  injury  to  another, 

7,  The  action  of  the  court  was  obviously  unobjectionable 
in  permitting|the  complaint  to  be  amended  soas  to  more  fully 
describe  the  nature  of  the  negligence  imputed  to  the  defend- 
ant, as  a  failure  to  keep  the  roadbed  of  the  railway  in  a  rea- 
sonably safe  condition  at  the  point  of  the  accident. 

8.  The  third  count  also  added  no  new  or  independent  cause 
of  action.     The  introduction  of  the  city   ordinance  in  this 

count  was  only  the  statement  of  anew  logical  pre- 
Antadnnt  jjjise  from  wnich  the  conclusion  of  negligence 
-h«""«to'  wouid  follow,  in  failing  to  keep  the  track  in  a  proper 
ef  uuiia.        condition  of  repair  forthe  free  passage  of  vehicles. 

The  failure  to  comply  with  a  regulation  imposed 
by  a  city  ordinance  on  a  railroad,  and  not  shown  to  be  un- 
reasonable, is  generally  held  to  be  per  se  culpable  negligence. 
South  &  N.  A.  R.  Co.  V.  Donovan,  84  Ala.  141,36  Am.  &  Eng. 
R.  Cas.  151.     The  third  count,  in  other  words,  only  stated  a 
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new  reason  for  the  fact  of  negligence  previously  alleged  in 
the  other  counts.  We  have  particularly  noticed  as  many  of 
the  assignments  of  error  as  seem  to  us  to  be  plausible.  The 
others  have  been  examined  with  proper  care,  and  are  deemed 
not  to  be  well  founded.  We  discover  no  error  in  the  rulings- 
of  the  court,  either  on  the  evidence  or  the  law,  and  the  judg- 
ment must  be  affirmed. 

Contributory  Negligence — Imputad  Negiigenca  of  Penon  Driving  Vehicle. — 
See  BrJckell  1/.  New  York  Cent.  &  H.  R.  R.  Co.  (N-  ¥0,42  A^n.  &  Eng.  R. 
Cas.  107;  Dean  v.  Pennsylvania  R.  Co.  (Pa.).  39  /ti.  697,  note  703;  Galves- 
ton. H.  &  S.  A.  R.  Co.  V.  Kutac  (Tex.).  37  /d.  470:  Hoag  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (N.  Y.).  37  /d.  +79;  New  York.  P.  &  N.  R.  Co.  v. 
Cooper's  Adm'r  (Va.),  37  Id.  33,  note  44.  , 


Twenty-Third  Street  R.  Co. 

{JVew  York  Court  of  Appeals,  Second  Division,  June  4,  iSSg!) 

Domagei— PanonaJ  I  njurlei— Persons  Hired  to  do  Plaintifrt  Work.— Evi- 
dence that  the  plaintitT  in  an  action  to  recover  damagers  for  personal  in- 
juries hired  other?  to  work  in  his  place  and  that  he  paid  them  a  certain 
sum,  is  inadmissible  in  the  absence  of  an  allegation  alleging  special  darn- 
ages  thereby. 

Same — Repairs  to  Wagon— Evidence  of  Cost. — Where  the  plaintiff  in  an 
action  sues  to  recover  damans  for  injuries  to  his  wagon,  evidence  that  a 
sum  was  expended  Cor  repairs  thereto,  is  inadmissible  in  the  absence  of 
evidence  that  the  repairs  were  proper,  or  worth  the  sum  paid. 

Same— Amount  of  Phifsician't  Bill. — ^In  an  action  for  damages  for  per- 
sonal injuries,  evidence  as  to  the  amount  of  a  physician's  bill  is  inadmissible 
without  evidence  of  payment  or  evidence  of  the  value  of  the  services 
other  than  the  incidental  remark  of  the  physician  that  his  bill  was  very 

Street  Railways — Negligence— Evidence  that  Car-driver  Overworked.^ 
Evidence  that  the  driver  of  a  street  car  was  overworked  is  not  admissible 
for  the  purpose  of  proving  that  his  condition  might  have  caused  the  acci- 
dent to  plaintiff,  when  no  such  ground  of  action  is  alleged  in  the  complaint 
and  there  is  no  evidence  that  the  accident  was  occasioned  by  the  fatigue 
or  sleepiness  of  the  driver. 

Bradley,  J.,  dissents. 

Appeal  from  General  Term  of  the  Superior  Court  of  New 
York  City. 

Action  for  damages  for  personal  injuries  and  for  injury  to 
plaintiff's  wagon.  The  defendant  appeals  from  a  juagment 
for  the  plaintiff. 

Welton  Percy,  for  appellant. 

Charles  M.  Hough,  tor  respondent. 
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FOLLETT,  C.  J. — At  the  intersection  of  Sixth  avenue  and 
Twenty-Third  street  the  tracks  of  the  defendant  and  of  the 
^^  Sixth  avenue   railroad  cross  each  other  nearly  at 

rig^ht  angles.  On  February  12,  1883,  a  Sixth  ave- 
nue car  was  moving  north  on  the  east  track  of  that  line, 
closely  followed  from  Carm-ine  street  to  Twenty-third  street 
by  a  butcher's  wagon,  with  its  wheels  on  the  rails,  drawn  by 
one  horse,  driven  by  the  plaintiff,  who  owned  horse  and 
wagon.  Jhis  car  stopped  to  receive  and  discharge  passen- 
gers at  the  north  cross  walk  of  Twenty-third  street.  The 
plaintiff  stopped  his  horse  immediately  behind  the  car.  As 
this  occurred,  one  of  defendant's  cars  approached  from, the 
west,  on  the  north  track  of  its  line,  collided  with  the  hind 
wheels  of  plaintiff's  wagon,  overturned,  broke  it,  and,  as  it  is 
asserted,  injured  the  plaintiff's  left  leg.  The  plaintiff  testified 
that  the  head  of  his  horse  was  close  to  the  rear  end  of  the 
Sixth  avenue  car,  with  the  hind  wheels  of  his  wagon  stand- 
ing midway  between  the  rails  of  the  north  track  of  defend- 
ant's line,  and  that  defendant's  car  was  driven  against  the 
hind  end  of  his  wagon.  Foley,  plaintiff's  witness,  testified 
that  the  rims  of  the  nind  wheels  stood  over  the  north  rail  of 
the  north  track.  Edwards,  defendant's  driver,  testified  that 
the  hind  wheels  stood  far  enough  north  of  the  north  rail  to 
have  permitted  the  car  to  pass  Without  touching,  but  that,  as 
the  car  was  passing,  the  plaintiff's  wagon  was  backed  in  the 
way  of  the  car.  This,  and  the  rate  of  speed  of  the  defend- 
ant's car,  were  the  principal  facts  in  dispute.  The  plaintiff 
testified  that  he  saw  the  defendant's  car  approaching  rapidly: 
but  he  did  not  explain  why  he  made  no  attempt  to  turn  to  the 
right  or  left  of  tlie  Sixth  avenue  car,  and  leave  the  track. 
There  is  no  evidence  that  anything  prevented  him  from  do- 
ing so. 

The  plaintiff  was  permitted  to  testify,  over  defendant's  ob- 
jection, that  the  evidence   was  not  within  the  issue;  that, 

while  suffering  from  his  injury,  he  employed  two 
Ewpiajwcit  rnen  to  work  in  his  place,  paying  them  $12  and  $15 
^^iXir.  P^""  "^^ck  each,— $135  in  the  aggregate.  When  a 
nark-ETi-  plaintiff  alleges  that  his  person  nas  been  injured, 
dwet.  and  proves  the  allegation,  the  law  implies  damages. 

and  ne  may  recover  such  as  necessarily  and  imme- 
diately flow  from  the  injury,  (which  are  called  general  dam- 
ages.) under  a  general  allegation  that  damages  were  sustained ; 
but,  if  he  seeks  to  recover  damages  for  consequences  which 
do  not  necessarily  and  immediatelv  flow  from  the  injury, 
{which  are  cilled  special  damages,)  he  mustallege  the  special 
damages  which  he  seeks  to  recover.  It  is  not  alleged  m  the 
complaint  that  the  plaintiff  expended  money  in  hiring  others 
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to  work  in  his  place.  The  defendant  had  no  opportunity  of 
contradicting  the  evidence,  and  its  reception  was  error. 
Gilligan  V.  New  York  &  H.  R.  R.  Co.,  i  E.  D.  Smith  (N.  Y.), 
4Sj;  Stevens  v.  Rodger,  25  Hun  (N.  Y.),  54;  Whitney  v. 
Hitchcock,  4  Denio  (N.  Y.),  461  ;  2  Thomp.  Neg.  1250,  §§^32, 
33  :  2  Sedg.  Dam.  (7th  Ed.)  606 ;  i  Chit.  PI.  (i6th  Amer.  Ed.) 
411,  515;  Mayne,  Dam:  cliap.  17;  Heard,  Civil  PI.  310-314. 

The  plaintiff  was  permitted  to  testify  that  he  paid  $70  for 
the  reparation  of  his  wagon.     The  defendant  objected  to  this 
evidence  upon  the  ground  that  it  did  not  establish 
the  extent  of  the  injury,  or  the   value  of  the  re-       „^^ 
pairs.     The  objection  was  overruled,  and  the  de-       was*B. 
tendant   excepted.      In   the  absence  of   evidence 
that  the  repairs  were  proper,  or  worth  the  sum  paid,  it  was 
error  to  hold  that  the  sum  paid  could  be  recovered.    This 
error  was  repeated. 

The  plaintiff,  under  a  like  objection,  was  permitted  to 
show  how  much  his  physician  charged  him,  with- 
out giving  evidence  of  payment,  or  any  evidence      ^^^^ 
of  the  value  of  the  services  except  the  incidental      J^ 
remark  of  the  physician,  who  testified,  "Seventy. 
five  dollars  is  the  amount  of  my  bill  now, — that  is  very  small, 
too." 

Upon  the  cross  examination  the  plaintiff  was  permitted  to 
prove,  over  defendant's  objection,  that  the  driver  worked 
until  midnight  the  day  before  the  accident,  and 
began  work  on  the  day  of  the  accident  at  40  min-  «'"•■"»»« 
utes  past  7  in  the  morning,  and  had  but  20  minutes  JJil^I^Jj 
for  dinner.  No  evidence  had  been  given  in  chief 
which  made  this  competent  in  cross  examination;  but  it  is 
now  urged  by  the  respondent  that  these  were  relevant  facts 
from  which  the  jur^  might  properly  infer  that  the  defendant 
overworked  its  dnver,  and  that  his  condition  might  have 
caused  the  accident.  No  such  ground  for  the  action  is  con- 
tained in  the  complaint,  and,  besides,  we  fail  to  discover  any 
evidence  or  intimation  that  the  accident  was  occasioned  by 
the  fatigue  or  sleepiness  of  the  driver,  or  any  connection  be- 
tween tnis  evidence  and  the  facts  in  issue.  The  tendency  of 
this  evidence  was  to  prejudice  the  jury  against  the  defend- 
ant, for  which  purpose  it  was  undoubtedly  introduced,  as  it 
formed  no  basis  for  any  just  inference.  ■  Its  reception  was 
error. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  lo  abide  the  event.  All  concur,  except  Bradley, 
J.,  dissenting. 

8tr»tt  Railway!— NagligencB—AdmiNlbllity  of  Evldanc«  u  to  Houn  of 
Drivara  and  Conduetori.— See  Philadelphia  City  Pass.  R.  Co. ».  Henrice 
(Pa.),  4  Am.  &  Eng.  R.  Cas.  544. 
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Macon  &  Birmingham  R.  Co.  et  aL 

V. 

Stamps  et  al. 
{Georgia  Supreme  Court,  April  14,  iS^.) 

Chartar—Amandment— Location  of  Road— Particular  Route.— A  railroad 
corporation  having  power  by  its  charter,  granted  in  [  888,  to  locate  and  con- 
struct its  road  where  it  may  think  proper,  may,  by  amendment  to  its  charter 
made  after  the  company  has  located,  but  before  it  has  constructed,  its  road, 
be  contined  to  a  particular  route,  on  certain  prescribed  conditions  as  to  a 
portion  of  the  line  through  a  given  county.  This  results  from  the  reserved 
px)wer  of  the  state,  declared  in  %%  1651,  1682,  Geoi^ia  Code,  to  withdraw 
the  franchises,  or  change,  modify,  or  destroy  the  corporation,  at  the  will  of 
its  creator. 

Same— Effect  of  Amendment  upon  Contract!  forCoDitructlon. — The  right 
of  the  state  so  to  amend  the  charter  is  not  in  any  degree  abridged  or  af- 
fected by  executory  contracts  between  the  company  and  a  construction 
company,  and  between  the  latter  and  subcontractors,  touching  the  construc- 
tion ana  equipment  of  the  road.  In  so  far  as  the  amendment  may  render 
the  performance  of  these  contracts  impossible,  the  impossibility  will  result 
from  act  of  law,  artd  performance  to  that  extent  will  be  excused.  All  par- 
ties contracting  with  a  corporation  must  take  notice  of  the  conditions  on 
which  it  holds  its  franchises,  and  of  its  subjection  to  the  legislative  will. 

Same— Amendment — Addition  of  Provito  to  Section. — Any  allowable  mod- 
ification of  the  charter  of  a  private  corporation  may  be  made  by  an  amend- 
ment adding  a  proviso  to  one  of  its  sections.  The  form  of  the  amending 
act  has  no  influence  on  its  construction  or  effect. 

Same — Conititutional  Law — Title  of  Act.—A  substantial,  not  a  literal,  con- 
formity of  a  law  to  its  title  is  required  by  the  constitution.  The  title  indi- 
cating that  a  railroad  is  to  run  mto  and  through  a  named  town,  and  the 
body  of  the  act  providing  for  runnifig  It  into  and  through  the  corporate 
limits,  or  within  one  mile  of  the  court  house,  on  certain  conditions,  the  title 
covers  the  matter  of  the  enactment. 

Same— Municipal  Aid — Contfruction  of  Statute. — The  amending  act  under 
construction  does  not  contemplate  that  the  town  of  Thomaston  shall  or 
may  devote  municipal  funds  to  the  purpose  specified,  but  that  the  town 
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a  duty  on  the  part  of  the 
rauroaa  company  10  comply  with  the  act. 

Same  —Action  bj  Citizens  of  Town  as  Class. — The  citizens  of  Thomaston 
have,  as  a  class,  a  special  and  particular  interest  in  the  matter  involved  in 
this  cause,  and  can  support  an  action  for  the  protection  of  that  interest. 

Same — Action  by  Individual  Citizens. — The  class  being  composed  of  nu- 
merous individuals,  some  may  sue  in  behalf  of  all,  the  interest  involved 
being  common  to  the  whole  class. 

Same— Jurisdiction  of  Action— Waiver  of  Objection. — Nothing  appears  to 
show  that  the  judge  erred  in  entertaining  jurisdiction  of  the  cause.  Any 
objection,  founded  on  the  non-residence  of  the  principal  defendants  in  the 
county,  couid  be  waived,  and  was  waived,  it  these  defendants  answered 
without  raising  and  urging  that  objection. 

Mandamus — Injunction  Agalntt  Proceedings! — There  was  no  need  for  en- 
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Joining  the  mandamus  proceeding,  and  the  injunction  gra.nted  wa^.  to  that 
extent,  improper.  Direction  is  given  to  modify  the  injunction  accordingly. 
8am» — Dluolirtlon  of  Interlocutory  Injunction  —Oepotit.— Under  the  spe- 
cial circumstances,  as  a  condition  of  continuing  the  interlocutory  injunction 
in  force  after  the  amount  of  money  necessary  to  be  deposited  in  bank  by 
the  citizens  is  ascertained,  there  ought  to  be  bond  and  security  required 
that  the  deposit  will  be  made  at  the  proper  time.  Direction  is  given  that 
it  be  so  ordered,  and  that,  for  any  failure  to  comply  with  the  order,  the 
injunction  be  dissolved. 

Error  from  Superior  Court,  Upson  County. 

Gustin,  Guerry  &  Hall,  T.  B.  Cabaniss,  and  N.  J.  Hammond, 
for  plaintiffs  in  error. 

J.  A.  Cotton,  J.  T.  Allen,  M.  H.  Sandwich,  Lanier  &  Ander- 
son, and  HallSr  Hammond,  for  defendants  in  error. 

Bleckley,  C.  J. — The  Macon  &  Birmingham  Railroad  Com- 
pany was  incorporated  by  an  act  of  the  general  assembly 
passed  in  December,  1888,  (Acts  1888, p.  164.)  The 
act  provided,  among  other  things,  "  that  said  com-  "^"«')«« 
pany  shall  have  power  and  authority  to  survey,  lay  I,iu7™w 
out,  and  construct,  maintain  and  equip,  a  railroad  fruchiM. 
from  the  city  of  Macon,  in  the  county  of  Bibb,  or 
from  some  point  on  the  present  line  of  the  Georgia  Southern 
A  Florida  Railroad,  through  the  county  of  Bibb,  and  through 
the  following  counties,  or  such  of  them  as  said  railroad  com- 
pany may  deem  fit,  to-wit,  Houston,  Crawford,  Monroe,  Upson, 
Pike,  Meriwether,  Troup,  and  Heard,  to  some  point  on  the 
state  line  of  Alabama,  by  the  most  direct  and  practicable  route, 
to  be  judged  of  by  them,  and  in  the  direction  of  the  city  of 
Birmingham,  Alabama."  Part  of  the  statute  law  of  this  state 
in  force  when  this  act  of  incorporation  was  passed  were  two 
sections  {1651,  1682)  of  the  Code,  as  follows:  "Persons  are 
■either  natural  or  artificial.  The  latter  are  the  creatures  of 
the  law,  and,  except  so  far  as  the  law  forbids  it,  subject  to  be 
-changed,  modified,  or  destroyed  at  the  will  of  their  creator; 
they  are  called  '  corporations." "  "  In  all  cases  of  private  char- 
ters hereafter  granted,  the  state  reserves  the  right  to  with- 
draw the  franchise,  unless  such  right  is  expressly  negatived 
in  the  charter."  There  is  no  such  negative  in  the  charter  of 
this  company.  These  provisions  of  the  Code  have  been  con- 
strued by  the  supreme  court  of  the  United  States  in  Atlantic 
&  G.  R.  Co.  V.  Georgia,  98  U.  S.  3S9.  That  court,  adjudi- 
cating upon  a  charter  granted  in  1863,  said  :  Tliese  provisions 
of  the  Code  became,  in  substance,  a  part  of  the  charter.  Maine 
Cent.  R.  Co.  v.  Maine,  96  U.  S.  499.  It  is  quite  too  narrow  a 
-definition  of  the  word  '  franchise,"  used  in  this  statute,  to  hold 
it  as  meaning  only  the  right  to  be  a  corporation.  The  word 
is  generic,  covering  all  the  rights  granted  by  the  legislature. 
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As  the  greater  power  includes  every  less  power  which  is  a 
part  of  It,  the  right  to  withdraw  a  franchise  must  authorize 
a  withdrawal  of  every  or  any  right  orprivilege  which  is  a 
part  of  the  franchise.  So  it  was  held  in  Central  R,  &  Banking 
Co.  V.  Georgia,  54  Ga.  401,  and  so  it  must  be  held  now,  espe- 
cially in  view  of  the  statutory  provision  of  the  Code  that  pri- 
vate corporations  are  subject  to  be  changed,  modified,  or 
destroyed  at  the  will  of  their  creator."  The  constitution  of 
1877  declares  that  no  law  making  irrevocable  grants  of  special 
privileges  or  immunities  shall  be  passed,  and  that  no  grant  of 
special  privileges  or  immunities  shall  be  revoked,  except  in 
such  manner  as  to  work  no  injustice  to  the  corporators  or 
creditors  of  the  corporation.     Code,  §§  5025,  5026. 

The  company  proceeded  under  its  charter  to  locate  its  line 
of  railroad  through  Upson  county,  but,  before  it  constructed 

any  part  of  the  same  in  that  county,  the  general 
^Imtu"*     assembly  amended  the  charter  by  an  act  approved 

November  7, 188^,  (Acts  1889,  p.  336.)  This  amend- 
ment provided  that,  if  the  railroad  runs  through  Upson  county, 
and  within  five  miles  of  the  town  of  Thomaston,  it  shall  run 
into  and  through  the  corporate  limits  of  that  town,  or  within 
one  mile  of  the  court  house,  provided  it  shall  not  cost  the 
company  any  more  from  where  the  road  crosses  the  five  mile 
limit  on  the  east  of  the  town  to  the  Rogers  property  than  any 
other  route  within  that  limit.  The  cost  is  to  be  determine 
by  two  competent  disinterested  civil  engineers,  one  to  be 
selected  by  the  company,  and  the  other  by  tne  mayor  of  Thom- 
aston, to  locate  the  route  proposed  by  the  company  within 
the  five  mile  limit,  and  the  route  within  the  town,  or  within 
one  mile  of  the  court  house,  on  a  way  which  is  equitable  and 
just  both  to  the  company  and  the  town.  These  engineers  are 
to  estimate  the  cost  of  building  such  line,  and,  if  they  fail  to 
agree,  they  are  to  appoint  a  third  disinterested  competent 
civil  engineer,  who  shall  decide  and  determine  the  matter. 
In  estimating  the  cost  of  the  respective  routes,  the  safety  and 
permanency  of  the  roadbeds,  and  keeping  up  the  same,  are 
to  be  considered.  Whatever  amount  the  estimate  shows  it 
will  cost  more  to  go  through  the  corporate  limits,  or  within 
one  mile  of  the  court  house,  than  the  route  proposed  by  the 
company  within  the  five  miie  limit,  shall  be  paid  by  the  town 
of  Thomaston,  or  the  citizens  thereof.  Upon  refusal  to  pay 
the  same,  the  company  is  released  from  building  the  road 
through  the  corporate  limits,  or  within  one  mile  of  the  court 
house.  A  sum  equal  to  such  extra  cost,  if  any,  is  to  be  paid 
into  some  solvent  national  bank  of  this  state  when  the  road  is 
built  from  the  city  of  Macon  to  the  five  mile  limit,  subject  to 
be  checked  out  by  the  company  when  the  road  is  built  through 
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the  hve  mile  limits.  1  he  company  reluses  to  accept  this 
amendment,  or  to  comply  with  its  terms.  The  citizens  of 
Thomaston,  or  some  of  them,  offer  to  comply  on  their  part, 
and  insist  upon  compliance  by  the  company.  This  difference 
gives  rise  to  the  present  controversy, 

I,  The  first  question  is  whether  the  state,  through  the  leg- 
islature, could  engraft  this  amendment  upon  the  charter  with- 
out the  consent  of  the  company,  inasmuch  as  the 
original  charter  granted  power  and  authority  to  *""d»«mt— 
construct  and  maintain  a  railroad  through  the  ^tVit'i**" 
county  of  Upson  by  the  most  direct  and  practica-  ttttitj  nnu. 
ble  route,  to  be  judged  of  by  the  company,  with 
no  condition  whatever.  The  amendment  certainly  withdraws 
a  portion  of  this  broad  franchise  on  certain  conditions.  .  As 
modified  by  the  amendment,  the  charter  still  allows  the  com- 
pany to  select  its  own  route  at  will  through  the  county  if  in 
so  doing  it  should  not  bring  the  road  within  five  miles  of 
Thomaston.  By  bearing  away  from  that  town  so  as  not  to 
approach  within  the  five-mile  limit,  the  company  can  render 
this  amendment  wholly  inapplicable  to  its  operation.  This 
being  done,  the  charter  will  be  the  same  with  the  amendment 
as  without  it.  Only  by  approaching  as  near  to  Thomaston 
as  five  miles  in  locating  and  constructing  its  line  will  any  af- 
firmative duty  whatever  devolve  upon  the  cgmpany  by  vir- 
tue of  the  amendment.  If  such  an  alteration  as  this  in  the 
charter  of  a  corporation  cannot  be  made,  it  is  difficult  to  im- 
agine any  material  alteration  that  could  be  made;  and,  of 
course,  if  the  reserved  power  of  changing,  modifying,  or  de- 
stroying will  not  embrace  material  alterations  tne  reserva- 
tion is  useless  and  worthless.  No  part  of  the  company's  line 
in  Upson  county  being  yet  constructed,  none  ot^  the  com- 
pany s  property  is  taken  or  destroyed  by  the  amendment. 
A  portion  of  the  franchise  to  locate  the  line  at  will  is  with- 
drawn, and  the  amendment  takes  away  nothing  else  ;  it  sim- 
ply resumes  what  the  state  could  have  withheld  in  granting 
the  charter  if  the  legislature  had  been  so  disposed. 

For  this  reason,  iinot  for  others,  such  cases  as  Detroit  v. 
Detroit  &  H,  P.  Road  Co.,  43  Mich.  140,  are  without  appli- 
cation to  the  question  before  us.  The  authorities  more  di- 
rectly in  point  are  such  as  Tomlinson  v.  Jessup,  15  Wall. 
.  (U.  S.),  4S4 :  Miller  v.  State,  M  478 ;  and  Central  R.  &  Bank- 
ing Co.  7'.  Georgia,  supra.  Where  an  attempt  is-made  to  de- 
prive a  corporation  of  its  property  by  amending  its  charter, 
doubtless  the  observations  of  CooLEY,  J.,  in  Detroit  v.  De- 
troit &  H.  P.  Road  Co.,  supra,  ought  to  be  recognized  as 
sound.  He  says:  "  But  for  the  provision  in  the  constitution 
of  the  United  States  which  forbids  impairing  of  the  obliga- 

43  A.  &  E.  R.  Cas.— 21 
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tion  of  contracts,  the  power  to  amend  and  repeal  corporate 
charters  would  be  ample  without  being  expressly  reserved. 
The  reservation  of  the  right  leaves  the  state  where  any  sov- 
ereignty would  be,  if  unrestrained  by  express  constitutional 
limitations,  and  with  the  powers  which  it  would  then  possess. 
It  might  therefore  do  what  it  would  be  admissible  for  any 
constitutional  government  to  do  when  not  thus  restrained, 
but  it  could  not  do  what  would  be  inconsistent  with  consti- 
tutional principles.  And  it  cannot  be  necessary  at  this  day 
to  enter  upon  a  discussion  in  denial  of  the  right  of  the  gov- 
ernment to  take  from  either  individuals  or  corporations  any 
property  which  they  may  rightfully  have  acquired.  In  the 
most  arbitrary  times  such  an  act  was  recognized  as  pure 
tyrahny,  and  it  has  been  forbidden  in  England  ever  since 
magna  ckarta,  and  in  this  country  always.  It  is  immaterial 
in  what  way  the  property  was  lawfully  acquired— whether 
by  labor  in  the  ordinary  avocations  of  life,  by  gift  or  descent, 
or  by  making  profitable  use  of  a  franchise  granted  by  the 
state.  It  is  enough  that  it  has  become  private  property,  and 
it  is  then  protected  by  the  law  of  the  land." 

No  constitutional  principles  are  infringed  by  exercising  a 
reserved  power  to  revoke  special  privileges  or  immunities, 
unless  the  provision  of  our  own  constitution  is  violated  which 
forbids  domg  it  in  such  manner  as  to  work  injustice  to  the 
corporators  or  creditors  of  the  corporation.  Whether  the 
mode  adopted  by  the  legislature  in  a  given  instance  is  just  in 
this  respect  or  not,  while  primarily  a  legislative  question, 
may,  if  palpably  decided  wrong,  become  a  judicial  question. 
But  there  is  not  the  slightest  indication  of  injustice  in  the 
amendment  which  we  are  considering. .  We  see  not  why  the 
legislature,  had  it  thought  proper,  could  not  have  passed 
such  an  amendment,  ana  made  it  a  part  of  the  charter,  by 
simply  enacting  that,  if  the  company  brought  its  roiid  within 
five  miles  of  Thomaston,  it  should  locate  and  construct  its 
line  through  the  town,  wholly  irrespective  of  the  compara- 
tive cost  of  two  or  more  routes.  To  require  this  to  be  done, 
on  the  further  condition  that  any  increased  cost  should  be 
provided  for  and  paid  by  others,  was  giving  the  companv  a 
gratuitous,  rather  than  a  necessary,  measure  of  justice.  6ut 
for  the  voluntary  grant  from  the  legislature,  the  company 
would  have  no  right  to  construct  antfuse,  ov«r  the  lands  6I 
the  citizens  of  Upson,  any  railroad  whatever ;  and  permission 
to  do  so,  attended  with  an  express  reservation  of  a  right  to 
revoke  or  modify  the  permission,  was  no  pledge  to  the  com- 
pany that  it  mignt  build  its  road  where  it  pleased,  notwith- 
standing the  legislature  might  please  to  order  otherwise. 
The  charter  was  as  much  qualified  by  the  terms  of  the  Code 
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above  quoted  as  if  these  sections  of  the  Code  had  been  incor- 
porated in  the  charter  itself.  For  the  corporation  to  com- 
plain that  the  legislature  did  what  it  reserved  the  right  to 
do,  and  did  it  before  any  portion  of  the  line  had  been  con- 
structed in  Upson  county,  seems  to  us  wholly  without  rea. 
son.  The  company  should  have  been  prepared  at  the  begin- 
ning, and  kept  itself  prepared,  for  such  a  mild  and  moderate 
■exercise  of  tnc  state's  reserved  power. 

2.  Nor  is  the  right  of  the  state  so  to  amend  or  modify  the 
charter  abridged  or  in  any  manner  aSected  by  executory  con- 
tracts entered  into  by  the  company  with  third  per- 
sons before  the  amending  act  was  passed.  The  iMndHuti 
Macon  Construction  Company,  in  dealing  with  the  -K«e"MfT 
railroad  company,  was  bound  to  take  notice  of  the  ^'I^Jtiuoii' 
general  law  of  the  state,  under  which  the  right  and  ttnUitt. 
power  were  reserved  which  have  been  exercised. 
A  tenant  at  will  cannot  make  contracts  with  reference  to  the 
€state  which  will  limit  the  power  of  the  landlord  to  terminate 
the  estate  by  means  compatible  with  its  legal  nature.  So 
a  corporation  in  the  possession  of  franchises  held  at  the  will 
of  the  state  cannot  hmder  the  resumption  or  modificatron  of 
.  those  franchises  by  entering  into  executory  contracts  with 
third  persons.  Nor  can  that  effect  be  wrought  by  like  con- 
tracts between  the  parties  immediately  contracting  with  the 
■corporation,  and  suDcontractors  under  them.  On  no  contract 
whatsoever  does  the  amendment  now  in  question  have  any 
direct  effect.  Its  only  effect  upon  contracts  is  incidental, 
and,  if  they  cannot  be  performed  consistently  with  the  alter- 
ation in  the  charter  made  by  the  amending  statute,  their  per- 
formance, in  so  far  as  thus  hindered  or  obstructed,  will  be 
excused ;  the  rule  of  law  being  that  performance  of  contracts, 
when  rendered  impossible  by  act  of  law,  stands  excused. 
Bish.  Cont.,  §  594;  Jones  r.  Judd.  4  N.  Y.  412;  Heine  v. 
Meyer,  61  N.  Y.  171 ;  Cordes  v.  Miller,  39  Mich.  581  ;  Knox- 
ville  V.  Bird,  12  Lea  (Tenn.),  izi,  5  Am.  &  Eng.  Corp,  Cas. 
380;  Railroad  Co.  v.  Green.  9  Heisk.  (TennA  588 ;  Odlin  v. 
Pennsylvania  Ins.  Co.,  2  Wash.  C.  C.  312  ;  Gray  v.  Sims,  3 
Wash,  C.  C.  276;  Presbyterian  Church  z:  New  York,  5  Cow. 
<N.  Y.\  538:  Bavlies  t.  Fettvplace,  7  Mass.  329;  Melville  z: 
De  Wolf,  4  El.  &  Bl.  844;  Reid  ;:  Hoskins,/a'.979;  Touteng 
J-.  Hubbard,  3  Bos.  &  P.  291  ;  Daily  z:  De  Crespigny,  L.  R., 
4  Q.  B.,  180;  Newbv  v.  Sharpe,  8  Ch.  Div.  39  ;  2  Co.  Litt, 
2o6n;  Com.  Dig.  "Condition,"  D.  (i),  D.  {7).  L.  (13};  Abb. 
Shipp,  S96.  Under  these  authorities,  if  the  Macon  Construc- 
tion Company,  or  a  subcontractor  under  it,  was  under  a  stip- 
ulation to  complete  the  railway  by  a  given  time,  and  if  time 
■was  of  the  essence  of  the  contract,  a  valid  excuse  for  failing 
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SO  to  do  would  be  furnished  by  this  subsequent  legislation, 
in  that  legislation  has  rendered  or  should  render  it  impossi- 
ble to  complete  the  work  by  the  stipulated  time.  In  so  far 
as  this  or  any  other  executory  contract  has  been  rendered 
less  valuable  or  profitable  to  the  parties  concerned  by  the 
legislation  in  question,  that  is  a  consequence  which  should 
have  been  foreseen  as  possible,  and  which  must  be  accepted 
by  the  parties  as  an  incident  of  the  exercise  by  the  legislature 
of  its  rightful  legislative  power.  Surely,  it  cannot  rationally 
be  contended  that  because  the  alteration  of  charters  with  re- 
spect to  the  latitude  of  the  franchises  granted  may  or  does 
operate  unfavorably  upon  executory  contracts  made  by  or 
under  the  corporations,  the  charters  must  remain  unaltered 
in  this  respect,  and  the  reserved  power  in  the  legislature  be 
reduced  to  a  power  in  name  only, 

3.  All  the  provisions  introduced  by  the  amending  act  into 
the  original  charter  are  added  to  the  first  section  of  the  char- 
ter in  the  form  of  a  proviso  to  the  same,  the  initial 
iatiiant  words  of  the  new  matter  being,  *'  Provided  fur- 
Iratiil'ta"*'  ther."  It  is  contended  that  because  the  original 
•Mtira.  charter  grants  to  the  corporation  the  right  to  lo- 

cate ana  construct  the  road  where'  the  company 
pleases,  and  this  amendment  by  wav  of  proviso  limits  or 
qualifies  that  right  as  to  a  portion  of  the  line,  the  proviso  is 
repugnant  to  the  purview  of  the  charter,  and  is  therefore 
void  ;  also  that,  as  the  whole  amendment  comes  in  under  the 
form  of  a  proviso,  the  whole  amendment  is  void.  It  is  clear, 
however,  tnat  there  is  no  such  repugnance  in  the  proviso  to 
the  main  purpose  of  the  charter  as  that  the  two  cannot  stand 
together.  The  amendment  operates  by  way  of  limitation  or 
restriction  upon  some  of  the  general  terms  of  the  charter, 
and  that  such  is  a  proper  function  of  a  proviso  is  laid  down 
by  the  authorities.  Minis  v.  U.  S.,  15  Pet.  (U.  S.),  423  :  Pot- 
ter's Dwar.  St.  118;  Sedg.  St.  &  Const.  Law,  49;  End!.  In- 
terp.  St.  §§  184,  185  ;  Savings  Institution  v.  Makin,  23  Me. 
360.  For  extreme  cases  in  wnich  provisos  have  been  upheld 
in  the  charters  of  corporations,  see  Dugan  v.  The  Bridge 
Co.,  27  Pa.  St.  303  ;  Mason  y.  Boom  Co.,  3  Wall.  Jr.  (U.  S.), 
252.  But  here  the  charter  is  not  rendered  inconsistent  and 
destructive  of  itself  by  the  introduction  of  this  amendment. 
The  matter  of  the  amendment  consists  of  a  saving  or  excep- 
tion which  might  have  been  introduced  originally  into  the 
charter  in  the  form  of  a  proviso  or  any  other  form,  and  we 
see  no  reason  why  an  amendment  act  passed  by  a  sub- 
sequent legislature,  or  at  a  subsequent  session  of  the  same 
legislature,  could  not  modify  or  repeal  anything  whatso- 
ever in  the  act  amended,  and  in  any  form  the  legislature 
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might  choose  to  adopt.  All  repealing  acts,  for  instance, 
might  take  the  form  of  provisos.  Why  not?  The  most  that 
could  be  said  of  such  repealing  acts  would  be  that  they  were 
an  abuse  of  the  pure  and  proper  proviso,  abuses  of  which 
are  common  occurrences  in  legislation.  See  section  4,  {$,) 
Code  Ga.,  on  "Legislative  Expressions;"  Georgia  R,  & 
Banking  Co.  v.  Smit^,  128  0.  S.  174,  3S  Am.  &  Eng.  R.  Cas. 
511.  In  so  far  as  an  act  passed  by  a  subsequent  legislature, 
or  at  a  subsequent  session  of  the  same  legislature,  is  inconsist- 
ent with  a  prior  act  on  the  same  subject,  a  repeal  of  the  prior  act 
is  effected  ;  and  it  seems  to  us  to  make  no  difference  that  the 
later  act  may,  in  whole  or  in  part,  consist  of  a  proviso.  The 
rule,  so  far  as  we  know,  is  universal  that,  where  there  is  an 
irreconcilabfe  conflict  between  two  statutes,  the  later  of  the 
two  must  prevail,  and  the  former  give  way. 

4.  Another  charge  urged  against  the  amending  act  is  that 
it  is  unconstitutional,  for  the  reason  that  it  contains  matter 
different  from  what  is  expressed  in  the  title.  The  ^^^^  ^ 
title  is  in  these  words :  "  An  act  to  amend  an  act 
entitled  '  An  act  to  incorporate  the  Macon  and  Birmingham 
Railroad  Company,'  approved  December  26,  1888,  so  as  to 
,  require  saidrailroad  to  run  into  and  through  the  town  of 
Thomaston,  in  the  county  of  Upson,  and  for  other  purposes." 
The  body  of  the  act  requires  that,  on  the  conditions  men- 
tioned, tne  railroad  shall  run  into  and  through  the  corporate 
limits  of  Thomaston, "  or  within  one  mile  of  tne  court  house." 
The  objection  urged  is  that  this  alternative  requirement  is 
not  expressed  or  mdicated  in  the  title.  Doubtless  the  legis- 
lature thought  that  to  locate  a  railroad  within  a  mile  of  the 
court  house  was,  for  all  substantial  purposes,  the  same  as 
bringing  it  into  and  through  the  town.  The  corporate  limits 
and  the  actual  limits  of  the  town  may  not  be  co-extensive, 
and,  whether  they  are  or  not,  the  reasonable  purpose  and  ob- 
ject of  the  act,  as  indicated  in  the  title,  might  be  accom- 
plished without  keeping  the  body  of  the  act  exactly  within 
the  letter  of  its  title.  The  meanmg  of  the  constitutional  re- 
quirement is  that  the  title  and  the  act  must  correspond,  not 
literally,  but  substantially;  and  this  correspondence  is  to  be 
determined  in  view  of  tiie  subject  matter  to  which  the  legis- 
lation relates.  We  are  satisfied  that  the  title  of  this  amend- 
ing act  is  reasonably  sufficient  to  cover  all  the  contents  of 
the  amendment.  The  body  of  the  act  requires  that  the  rail- 
road  shall  run  into  and  through  the  corporate  limits  of  the 
town,  unless,  on  certain  conditions,  it  shall  be  located  within 
one  mile  oT  the  court  house,  and  outside  of  the  corporate 
limits.  The  civil  engineers  therein  provided  for  must  locate 
it  within  those  limits,  or  so  near  thereto  as  to  be  within  one 


D.gnzcdbyGoOgIc 


336  MACON  &   BIRMINGHAM   R.   CO.   V.   STAMPS.      [VOL.  43 

mile  of  the  court  house.  When  the  title  of  an  act  indicates 
that  a  thine  is  to  be  or  may  be  done,  it  is  no  variance  from  it 
for  the  body  of  the  act  to  provide  that  the  thing  shall  be 
done,  or  not  done,  on  some  condition.  Here,  one  of  the  con- 
ditions on  which  the  road  is  to  run  into  and  through  the  cor- 
porate limits  of  Thomaston  is  that  the  engineers,  in  the  ex- 
ercise of  the  discretion  with  which  they  are  intrusted,  shall 
not  locate  it  elsewhere  within  a  mile  of  the  court  house. 
For  the  purposes  of  the  act,  the  town  may  be  considered  as 
extending  a  mile  from  the  court  house,  whether  the  corporate 
limits  have  that  extent  or  not. 

5.  Another  objection  urged  to  the  amendment  is  that  it 
seeks  to  enable  the  town  of  Thomaston,  in  its  corporate  ca- 
pacity, to  apply  corporate  money  or  revenue  to 

Cautititioi-  the  construction  of  a  railroad.  We  think  it  has 
airrohikitiM  no  such  purpose,  but  that  where  the  act  says  that 
laj-iw'b'r'  the  increased  cost  "shall  be  paid  b^  said  town  of 
iidiTUui  ,  Thomaston,  or  the  citizens  thereof,'  it  means  that 
(itUH*.  the  town  is  to  act  as  a  communitv,  not  as  a  corpo- 

ration, and,  that  "  town  "  and  "  citizens  "  both  mean 
the  people  of  the  town.  The  payment  is  to  be  voluntary, 
not  compulsory.  The  corporation  is  not  to  raise  the  funds 
as  public  revenue,  but  the  people  are  to  contribute  the  same 
freely  and  voluntarily.  If  they  fail  to  do  this,  the  amend- 
ment is  to  be  without  any  ultimate  effect  on  the  location  of 
the  road.  No  tax  or  tribute  whatever  is  laid,  or  to  be  laid,  ■ 
by  virtue  of  this  act,  upon  property  or  persons  within  the 
town.  Neither  the  raising  nor  the  expenditure  of  public 
money  is  contemplated.  Private  means  alone  arc  to  be  used, 
and  if,  from  that  source,  the  requisite  fund  is  not  raised  in 
due  time,  the  railroad  company  will  be  at  liberty  to  proceed 
as  though  the  amending  act  had  not  been  passed. 

6.  We  come  now  to  the  question  whether  the  citizens  of 
Thomaston  can,  by  petition  m  the  nature  of  a  bill  in  equity, 

invoke  judicial  aid  for  the  purpose  of  restraming 
Wiht  of  eiti-  the  company  from  violating  this  amendment  to  its 
""  "  "•'■-  charter,  and  compelling  it  to  co-operate  with  them 
Mo"  ta'prH  '"  administering  the  provisions  of  the  amendment. 
THtrioutioB  No  doubt  the  general  rule  is  that  the  state  alone 
ortharicr.       will  be  heard  to  complain  of  a  corporation  for  not 

conforming  to  the  terms  of  its  charter  in  matters 
affecting  the  public  interest ;  or,  at  all  events,  that  the  attor- 
ney general  must  be  a  party  to  the  suit,  either  as  plaintiff  or 
defendant.  Green's  Brice.  Ultra  Vires,  505,  602.  But  here 
the  immediate  interest  involved,  and  sought  to  be  protected, 
is  not  that  of  thegeneral  public,  but  the  special  and  peculiar 
interest  of  the  town  of  Thomaston.     The  object  of  the  legis- 
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laiure  in  preveniing  me  construction  oi  tnis  raiiroaa  wuhin 
five  miles  of  the  town,  unless  it  should  pass  within  one  mile 
of  the  court  house,  was  to  preserve  that  town  from  decline 
and  decay  in  consequenceoi  having  arailroad  in  the  vicinity, 
but  not  near  enough  to  hinder  some  rival  or  competing  town 
from  springing  up.  The  general  public  might  or  miglit  not 
have  an  interest  in  the  measure,  but  it  is  certain  that  the  citi- 
zens of  Thomaston  have  a  vital  and  peculiar  interest  therein. 
The  amending  act  contemplates  that  that  interest  shall  be 
respected,  and  provides  means  for  its  protection,  upon  the 
assumption  that  the  company  will  conform  to  the  terms  of 
the  act.  These  terms  create  a  legal  obligation  on  the  part 
of  the  company,  and  it  seems  to  us  that  a  corresponding  right 
in  the  citizens  as  a  communitv-  to  have  that  objection  en- 
forced is  created  by  the  act.  The  refusal  of  the  company  to 
perform  its  legal  duties  to  the  citizens  of  Thomaston  is  a 
wrong  to  them,  and  the  wrong  is  of  such  a  nature  as  to  admit 
of  no  adeqiiate  and  appropriate  remedy,  save  a  proceeding  to- 
compel  a  specific  performance  by  the  company  of  the  require- 
ments of  the  act.  As  we  have  already  said,  the  company  can 
relieve  itself,  and  remain  free  from  any  duty  to  the  citizens 
of  Thomaston,  by  not  constructing  its  road  within  five  miles 
of  that  town;  but  it  cannot  come  within  five  miles  with  its 
work,  and  not  comply  with  the  act.  To  do  so  would  be  a 
violation  of  its  charter,  and  a  special  and  particular  injury 
to  the  citizens  of  the  town,  who  are  no  less  entitled  to  the 
provisions  of  the  amended  charter  made  for  their  special 
benefit  than  the  company  is  to  the  provisions  of  the  original 
charter  unrepealed,  which  were  made  for  its  benefit.  The 
citizens  have  as  much  right  to  complain  of  the  company  for 
denying  them  their  dues  under  the  charter  as  the  company 
has,  or  would  have,  to  complain  of  any  citizen  for  denying  it 
the  enjoyment  of  any  of  its  chartered  rights.  It  is  a  mistake 
to  suppose  that  corporations  are  created  alone  for  their  own 
benefit,  or  that  their  privileges  are  mDre  sacred  than  their 
duties.  We  see  not  why  a  local  and  special  duty  may  not 
be  enforced  at  the  instance  and  by  the  suit  of  the  local  and 
special  body  of  citizens  recognized  in  the  charter  as  immedi- 
ately interested  in  some  of  its  provisions. 

7.  A  further  question  is  whether  some  of  the  citizens  of 
Thomaston,  suing  in  behalf  of  themselves  and  all  their  fellow 
citizens  of  the  town,  will  be  sufficient  as  parties 
plaintiff  in  this  proceeding,  or  whether  all  tne  citi-  A«i«^i»i«iti- 
zens  must  join  as  such  plaintiffs.  The  interest  be-  j^^kJ"" 
ing  common  to  all  as  a  community,  and  the  citizens 
beme  numerous,  (of  which  fact  we  can  lake  judicial  notice 
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well-recognized  rule  which  has  long  prevailed  in  equity,  and 
that  some,  as  representatives  of  the  class,  may  sue  (or  all, 
Story,  Eq.  Pf.  §  94  ^/  seg. ;  Mitf.  Lq.  PI.  marg.  p.  167  el  seq. ;  1 
Spence,  Eq.  Jur.  656;  i  Daniell,  Ch,  Pr.  234,237;  Pom.  Rem. 
§  388  et  sea.;  Hawes,  Parties,  92;  i  Pom.  Eq.  Jur.  §§  251,  25;, 
269,  274;  Phillips  V.  Hudson,  L.  R,,  2  Ch.  243 ;  Commissioners 
of  Sewers  v,  Glasse,  L.  R.,  7  Ch.  456;  Smith  v.  Swprmstedt, 
16  How.  (U,  S.),  302.  It  is  true  that,  as  only  two  ot  the  citi- 
zens have  become  parties,  it  is  rather  a  small  representation 
of  the  whole  community;  but  considering  the  publicity  of 
the  case,  -und  of  the  interest  involved  in  it,  and  the  fact  that 
the  suit  is  located  in  Upson  county,  aiid  will  be  tried  (if  tried 
at  all)  at  the  county  town,  which  is  the  town  whose  citizens 
are  interested,  there  can  be  no  cause  to  apprehend  that  the 
two  plaintiffs  on  the  face  of  the  petition  will  be  disposed,  or, 
if  so  disposed,  allowed,  to  misinterpret  the  community  in 
whose  behalf  they  have  brought  this  suit.  No  doubt  it  is 
somewhat  discretionary  with  a  court  of  equity  as  to  how 
many  representatives  di  a  class  will,  or  ought  to  be,  regarded 
as  a  fair  representation  of  the  whole  class  in  the  given  in- 
stance.  We  simply  rule  that  this  is  a  proper  case  lor  some 
of  the  citizens  to  represent  all,  and  that  the  number  of  repre- 
sentatives, though  the  smallest  that  could  be  recognized,  is 
not,  as  matter  ofabsolute  law,  insufficient. 

8.  One  of  the  errors  assigned  is  that  the  judge  erred  in 
holding  that  the  superior  court  of  Upson  county  has  jurisdic- 
tion of  the  case;  but  it  nowhere  affirmatively  ap- 

•'•etiM'"  peat's,  in  the  bill  of  exceptions  or  the  transcript  of 
the  record,  that  any  question  was  raised  as  to  the 
jurisdiction.  From  the  assignment  of  error  it  might  be  im- 
plied that  some  such  question  arose  and  was  decided;  but  we 
nave  no  information  or  intimation  as  to  the  ground  or  grounds 
suggested  and  insisted  upon  as  objections  to  the  jurisdiction. 
In  the  argument  here,  non-residence  in  the  county  of  Upson 
■of  the  two  corporation  defendants  (that  is,  the  railroad  com- 
pany and  the  construction  company)  was,  we  believe,  the 
ground  mentioned  :  but  this  is  a  ground  which  can  be  waived, 
and  which  was  waived,  inasmuch  as  these  companies  appeared 
and  answered  without  at  the  same  time  filing  or  presenting 
this  objection  to  the  jurisdiction.  It  is  needless  to  add  more 
on  this  topic. 

9.  With  respect  to  the  character  and  scope  of  the  injunction    ■ 
granted,  we  see  nothing  to  disapprove,  except  that  we  think 

any  interference  with  the  mandamus   proceeding 
^"^""~     was  needless,  and,  under  the  circumstances,  im- 
proper.     For   the   protection   of   the   citizens  of 
Thomaston  it  is  q.uite  sufficient  that  the  railroad  company  be 
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restrained  from  constructing  its  proposed  line  anywhere  with- 
in five  miles  of  the  town  without  conforming  to  the  amended 
charter.  No  amount  of  preparation,  by  securing  the  right  of 
way  or  otherwise,  will  violate  the  charter  or  harm  the  town; 
and,  inasmuch,  as  the  company  must  wait  for  future  develop- 
ments to  ascertain  that  it  cannot  lawfully  construct  its  line  on 
the  location  whieh  it  has  chosen,  there  is  good  reason  for  not 
interfering  with  its  preparation  to  use  that  route,  if,  by  reason 
of  failure  on  the  part  of  the  citizens  of  Thomaston  to  perform 
some  of  the  conditions  devolving  upon  them,  the  route  already 
chosen  should  be  the  one  ultimately  adopted.  It  should  be 
borne  in  mind  that  any  action  whatever  by  the  citizens  is  op- 
tional and  voluntary.  The  amended  charter  seeks  to  applj^ 
compulsion  to  the  company,  but  none  whatever  to  the  citi- 
zens. We  think  the  company  should  be  left  free  to  secure 
the  right  of  way,  if  it  should  think  proper  to  do  so,  along  the 
line  of  its  choice,  irrespective  of  what  the  citizens  may  or  may 
not  hereafter  do.  The  company  may  not  choose  to  avail  it- 
self of  this  privilege  while  the  general  controversy  remains 
in  an  unsettled  state  ;  but,  whether  exercised  or  not,  the  privi- 
lege should  be  accorded,  as  no  violation  of  the  charter  is  or 
wnl  be  involved  in  it.  The  duty  of  the  company  to  yield  up 
the  line  of  its  choice,  and  adopt  another,  is  wholly  condition- 
al upon  the  will  and  conduct  of  the  people  of  Thomaston. 
At  least,  this  will  be  so,  provided  the  cost  of  the  line  by  or 
through  the  town  exceeds  the  cost  of  that  around  the  town. 
It  is  not  always  that  people  continue  in  a  willing  mind  to  raise 
money  and  deposit  it  in  bank,  or,  with  ever  so  good  a  will. 
that  they  can  command  the  means,  if  the  amount  to  be  forth- 
coming  should  be  very  considerable.  We  think  the  injunction 
shoula  be  modified  so  as  not  to  extend  to  the  mandamus  pro- 
ceedings, and  we  direct  accordingl}'. 

10.  A  court  of  equity,  or  a  court  of  law  in  the  exercise  of 
equitable  functions,  may  and  should  always  impose  just  terms 
as  a  condition  to  its  interference  by  interlocutory 
injunction  in  behalf  of  suitors.  The  granting  and  i>i"i>i"tio»  or 
continuing  of  an  injunction  is  not  matter  of  strict  ll^p"^J'°"~ 
right  in  the  parties,  but  of  soun^  discretion  in  the 
judge  or  the  court.  In  the  exercise  of  such  discretion,  it 
seems  highly  inexpedient  to  hold  one  of  the  parties  to  tlie 
litigation  absolutely  bound,  while  the  other  party  remains 
perfectly  free.  This  would  have  the  appearance  of  subject- 
ing the  former  to  the  will,  or  even  the  caprice,  of  the  latter. 
In  view  of  the  fact  that  the  citizens  of  Thomaston  may,  after 
the, cost  of  thetwo  routes  is  estimated  in  the  manner  pointed 
out  by  the  amended  charter,  elect  ultimately  not  to  advance 
and  deposit  the  money  requisite  to  defray  the  excess  of  cost 
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o£  the  town  line  over  that  of  the  county  line,  it  seems  to  us 
reasonable  that,  upon  this  excess  (if  any)  being  ascertained, 
the  plaintiffs  in  this  petition  should  be  required,  as  a  condition 
of  the  continuance  of  the  injunction  after  that  time,  to  give 
bond  and  security  to  insure  a  deposit  of  the  money,  accord- 
ing to  the  amended  charter,  as  soon  as  the  railroad  shall  be 
built  to  the  hve-mile  limiL  This  bond  should  be  in  double 
the  amount  of  the  excess  of  cost  ascertained  by  the  estimate 
of  the  engineers,  and  should  be  payable  to  the  railroad  com- 
pany, with  a  condition  to  deposit  in  bank,  conformably  to 
the  amended  charter,  a  sum  equivalent  to  such  excess ;  or, 
on  failure  so  to  do,  to  answer  to  the  company  for  all  damages 
which  it  may  sustain  by  reason  of  this  injunction  having  been 
granted  and  continued  in  force.  We  direct  that  the  judge 
of  the  Flint  circuit,  or  some  other  judge,  should  he  be  dis- 
qualified, pass  an  order  requiring  such  bond  and  security  to 
be  given,  and  that,  upon  failure  to  comply  with  its  terms,  the 
injunction  be  dissolved.     Judgment  affirmed,  with  direction. 


Norfolk  &  Western  R.  Co. 

(  Wm/  Virginia  Supreme  Court  of  Appeals,  January  3^,  tSgo.) 

Sundu— Indlctmant  for  Rjnning  Tralni.— Under  §5  16.  17,  chap.  149, 
W.  Va.  Code  1887,  no  indictment  can  be  austained  against  a  railroad  com- 
pany for  running  trains  on  Sunday.  There  is  no  law  to  austain  such  in- 
dict ment. 

A.  W.  Reynolds,  for  plaintiff  in  error. 
Atty.  Gen.  Caldwell,  for  the  State. 

Brannon,  J. — This  is  the  case  of  an  indictment  in  the  cir- 
cuit court  of  Mercer  county  against  the  Norfolk  &  Western 
Ctwnuud  Railroad  Company,  charging  that  on  a  Sabbath 
day,  the  5th  day  of  August,  1888,  it  was  found 
laboring  at  its  usual  calling,  that  of  a  common  carrier,  and 
did  then  run  oyer  its  railroad  a  locomotive  and  20  cars  at- 
tached, the  same  not  being  used  in  household  or  other  work  " 
of  necessity  or  charity,  or  the  transportation  of  the  mail  or 
passengers  or  their  baggage.  The  defendant  moved"  the 
court  to  quash  the  indictment,  and  demurred  to  it,  but  its 
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motion  to  quash  and  demurrer  were  overruled,  A  jury  lound 
the  defendant  guilty,  and  the  court,  overruling  a  motion  for 
a  new  trial,  rendered  judgment  against  the  company  for  five 
dollars  fine  and  costs,  to  which  judgment  the  company  ob- 
tained this  writ  of  error. 

We  hold  that  this  prosecution  cannot  be  sustained.  Since 
the  decisions  of  this  court  in  the  case  of  State  v.  Baltimore 
&  O.  R.  Co.,  IS  W.  Va.  362.  24  W.  Va.  783,  18  Am. 
&  Eng,  R.  Cas.  466,  sustaining  a  prosecution  against  pro'J)I'„V^ 
a  railroad  company  for  runnmg  trains  on  Sunday, 
the  statute  relating  to  the  subject  has  been  greatly  changed 
by  chapter  123,  Acts  1883,  Sections  16.  17,  chap.  149,  as 
found  in  the  Codes  of  1868  and  1887,  respectively,  read  as  fol- 
lows, so  far  as  pertinent :  Code  1868,  chap.  149,  §  16:  "If  a 
person,  on  the  Sabbath  day,  be  found  laboring  at  any  trade 
or  calling,  or  employ  his  mmor  children,  apprentices,  or  ser- 
vants  in  laboror  other  tjusiness,  except  in  household  or  other 
work  of  necessity  or  charity,  he  shall  be  fined  not  less  than 
five  dollars  for  each  oflense.  And  every  day  any  such  minor 
child  or  servant  or  apprentice  is  so  employed  shall  constitute 
a  distinct  offense.  Any  person  found  hunting  or  shooting  on 
the  Sabbath  day,  or  openly  carrying  firearms  on  that  day,  ta 
the  annoyance  of  the  public,  shall  be  guilty  of  a  misdemeanor^ 
and  fined  not  less  than  five  nor  more  than  twenty  dollars. 
But  this  provision  as  to  carrying  firearms  and  shooting  shall 
not  apply  to  any  officer  or  person  lawful!}'  carrying  such  arms 
or  shootrng  on  the  Sabbatn  day  under  any  law  01  this  state, 
or  of  the  United  States."  Id.  chap.  149,  §  17  :  "  No  forfeiture 
shall  be  incurred  under  the  preceding  section  for  the  trans- 
portation on  Sunday  of  the  mail,  or  of  passengers  and  their 
baggage."  Code  1887,  chap.  149,  §16:  "If  a  person  on  a 
Sabbath  day  be  found  laboring  at  any  trade  or  calling,  or  em- 
ploy his  minor  children,  apprentices,  or  servants  in  Tabor  or 
other  business,  except  in  household  work  or  other  work  of 
necessity  or  charity,  he  shall  be  fined  not  less  than  five  dollars 
for  each  offense;  and  every  day  any  such  minor  child  or  ser- 
vant or  apprentice  is  so  employed  shall  constitute  a  distinct 
offense  ;  and  any  person  found  hunting,  shooting,  or  carrying 
firearms  on  the  Sabbath  day  shall  be  guilty  of  a  misdemeanor, 
and  fined  not  less  than  five  dollars."  Id.  ctiap.  149,  §  17  :  "  No 
forfeiture  shall  be  incurred  under  the  preceding  section  for 
the  transportation  on  Sunday  of  the  maiir  or  of  passengers 
and  their  baggage,  or  for  running  any  railroad  train  or  steam- 
boat on  the  Sabbath  day,  or  for  carrying  firearms  or  shooting 
on  that  day  by  any  person  having  the  right  to  do  so  under 
the  laws  01  the  United  States  or  of  this  state." 

Under  the  statute  as  found  in   the  Code  of  1868,  a  rail- 
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road  company  was  held  by  this  court  liable  for  running 
ireight  trains  on  Sundav.  State  v.  Baltimore  &  O. 
8tatM.to..  R.  Co.^  24  W.  Va.  783.  18  Am.  &  Eng.  R.  Cas.  466. 
miiM^f'  Under  the  law  as  it  was  before  the  act  of  1882,  it 
tniai.  might  have  been  a  question  whether  the  carriage 

of  any  freight  by  a  railroad  on  Sunday  could  Be 
tolerated,  as,  for  instance,  live  stock,  fruit,  vegetables,  or  any 
other  perishable  commodities,  as  a  work  of  necessity  ;  and.  if 
it  could  be,  it  would  be  difficult  to  define  with  precision  what 
instances  would  fall  under  the  justification  of  necessity.  The 
legislature  in  1882,  in  view  of  the  vast  transportation  on  rail- 
roads and  steamboats  necessary  to  meet  tne  public  wants 
and  convenience  and  the  demands  of  commerce,  for  reasons 
appearing  to  it  satisfactory,  intended  to  render,  and  by  its 
said  act  did  render,  lawful  the  running  ot  any  and  ail  railroad 
trains  or  steamboats  on  Sunday,  no  matter  what  they  were 
carrying — passengers,  or  freight  of  any  kind.  It  seems  to  me 
that  the  simple  presentation  of  the  language  of  section  17,  as 
found  in  the  Code  of  1868,  contrasted  with  that  of  section  17, 
as  found  in  the  Code  of  1887,  will  sustain  this  position  with- 
out argument. 

It  is  suggested  that  the  words,  "  by  any  person  having  the 
right  to  do  so  under  the  laws  of  the  "United  States  or  of  this 
state,"  found  in  section  17,  chap.  149,  Code  1887,  qualify  and 
limit  the  words  providing  that  no  forfeiture  shall  be  incurred 
uuder  section  16  for  running  railroad  trains  and  steamboats 
on  the  Sabbath.  *  This  contention  is  wholly  untenable.  It  is 
not  urged  by  the  attorney  general,  but  is,  m  effect,  conceded 
by  him  as  untenable,  Tnis  construction  would  convict  the 
legislature  of  inconsistency,  making  it  in  one  breath  give  the 
right  to  run  any  train  or  steamboat  on  Sunday,  and  in  the 
next  breath  saymg  it  would  he  lawful  only  where  it  was  al- 
ready lawful,  thus  taking  away  whatithadjustgiven.  Where 
would  there  be  any  appreciable  effect  in  the  provision  that 
no  penalty  would  be  incurred  by  running  trains  or  steamboats 
on  Sunday  ?  The  grant  of  liberty  would  end  where  it  began, 
so  to  speak.  Again,  if  those  words  qualify  the  clause  relat- 
ing to  running  trains  and  steamboats,  they  qualify  also  the 
antecedent  clause  relating  to  transportation  of  mails  and  pas- 
sengers. No  one  would  claim  this.  But  we  can  give  a  rea- 
sonable office  to  the  words  in  question  by  saying  that  they 
qualify  the  words  which  in  the  text  of  the  statute  they  im- 
mediately adjoin  and  follow,  namely,  "or  for  carrying  fire- 
arms or  shooting  on  that  day."  They  relate  to  the  acts  of 
carrying  firearms  and  shooting,  not  to  the  acts  of  running 
trains  and  steamboats.  In  section  16  in  the  Code  of  1868,  as 
will  be  seen  above,  was  found  an  exemption  from  the  penalty 
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for  carrying  firearms  and  shooting  on  Sunday,  and  this,  in 
terms,  related  only  to  those  acts  in  that  Code.  As  section 
17  performed  the  office  of  qualifying  section  16,  the  draughts- 
man of  the  act  of  1882,  for  better  cirafting.  omitted  it  from 
section  16,  and  mserted  it  in  section  17;  but  it  has  the  same 
object  by  its  presence  in  said  section  17  in  the  Code  of  1887 
as  it  had  in  section  16  in  the  Code  of  1868 — that  is,  it  applies 
to  the  acts  of  carrying  firearms  and  shooting,  and  to  those 
only.  As  there  is  no  law  to  sustain  an  indictment  for  run- 
ning a  railroad  train  on  a  Sabbath  day,  the  indictment  charged 
no  oBense,  and  the  demurrer  to  it  ought  to  have  been  sus- 
tained by  the  circuit  court.  Therefore  the  judgment  com- 
plained of  is  reversed,  the  verdict  set  aside,  and,  this  court 
rendering  such  judgment  as  the  circuit  court  should  have 
rendered,  it  is  here  considered  that  the  defendant's  demurrer 
to  the  indictment  be  sustained,  and  said  indictment  quashed, 
and  that  the  defendant  go  thereof  without  day. 

Snyder,  P.,  and  English  and  Lucas,  JJ.,  concurred. 

Operation  of  Railraadi  on  Sunday— Violation  of  Sunday  Lawi.— See  State 
^  Baltimore  &p.  R.  Co.  (W,  Va.),  18  Am,  &  Eng.  R.  Cas.  466;  note  481; 


(Texas  C<mrt  of  Appeals,  April 30,  iSpO^ 

Indictment— Sufficiency— ObitruetinK  Railroad  Track. — An  indictment 
which  charges  that  the  defendant  wilfully  placed  an  obstruction  upon  a 
railroad  track  "  whereby  the  lives  of  persons  were  endangered."  being  sub- 
stantially in  the  language  of  the  statute  defining  the  olTense,  is  sumcient, 
although  it  does  not  specify  ihc  persons  whose  lives  were  endangered. 

Same — AdmlMiblllty  of  Evidence  a*  to  Placlngof  Another  Obstruction. — On 
the  trial  of  an  indictment  for  obstructing  a  railroad  track,  testimony  that 
another  obstruction  in  addition  to  the  one  charged  in  the  indictment  was 
placed  on  the  track  on  the  same  night,  and  very  soon  after  the  first  one  at 
a  point  some  three-quarters  of  a  mile  distant  from  the  first  ol)struc- 
tion. and  that  the  defendant  assisted  in  placing  Ix>th  obstructions  upon 
the  track,  is  admissible  for  the  purpose  of  showing  the  motive  or  intent 
with  which  the  first  obstruction  was  made,  and  also  for  the  purpose  of  de- 
veloping the  resgesta  of  the  first  offense. 

Same — Inctruetiont  a*  to  Purpose  for  which  Evidence  Admitted. — The  ad- 
mission of  such  testimony  imposes  upon  the  court  the  duty  of  instructing 
the  jury  as  to  the  purpose  for  which  it  was  admitted  and  of  restricting  their 
consideration  of  it  to  their  purpose  only,  and  it  is  error  to  omii  to  do  so. 

Appeal  from  District  Court,  Colorado  County, 
Asst.Atly.  Gen.  Davidson,  for  the  state. 
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Wilson,  J. — It  is  charged  in  the  indictment  that  the  de- 
fendant "  did  willfully  place  an  obstruction,  to-wit,  a  lar?e 

piece  of  timber  and  rocks,  upon  the  track  of  a  rail- 
«ri!i4icir  '"O^*^  there  situated,  to-wit,  the  track  of  the  Galves- 
■Mat.  ton,  Harrisburg  &  San  Antonio  Railroad,  whereby 

the  lives  of  persons  were  endangered."  We  think 
the  indictment  is  sufficient.  It  was  not  necessary  to  specify 
therein  the  persons  whose  lives  were  endangered.  It  foU 
lows  the  language  of  the  statute  defining  the  offence.  Pen. 
Code,  art.  678. 

Upon  the  trial,  over  objections  made   by  defendant,  the 
state  was  permitted  to  prove  another  obstruction  in  additi9n 

to  the  one  charged  in  the  indictment,  which  other 
^■JJ2|^'     obstruction  was  made  on  the  same  night,  and  very 

soon  after  the  first  one,  but  at  a  point  on  the  rail- 
road some  three-fourths  of  a  mile  distant  from  the  place  of  the 
first  obstruction.  It  was  proved  that  the  defendant  assisted 
in  placing  both  obstructions  upon  the  track.  There  was  no 
«rror  in  admitting  the  testimony  as  to  the  second  obstruction. 
Although  the  second  obstruction  constituted  a  separate  and 
distinct  transaction  from  that  charged  in  the  indictment,  still 
the  two  offenses  were  committed  contemporaneously,  and  the 
commission  of  the  second  was  admissible  for  the  purpose  of 
showing  the  motive  or  intent  with  which  the  first  was  com- 
mitted, and  also  for  the  purpose  oi  developing  the  res  gesta 
of  the  first  offense.     Wilson,  Crim,  St.  §§  2400^1295. 

But,  while  said  testimony  was  admissible,  it  devolved  upon 
the  court  to  instruct  the  jury  as  to  the  purpose  for  which  it 

was  admitted,  ana  to  restrict  their  consideration 
"  ""  '*■  of  it  to  that  purpose  only.  This  the  court  (ailed 
to  do,  and  the  defendant  reserved  a  bill  of  exception  to  the 
■charge,  because  of  such  omission.  Even  if  an  exception  had 
not  been  reserved  to  the  charge,  the  omission  specified  is 
fundamental  error,  and  leaves  this  court  with  no  discretion 
as  to  the  disposition  to  be  made  of  the  case,  Wilson,  Crim. 
St,  §§  2344,  2363  ;  Reno  v.  State,  25  Tex,  App.  102 ;  Gentrv 
V.  State,  25  Tex.  App.  614 ;  Rogers  v.  State,  26  Tex,  App.  404. 
The  judgment  is  reversed,  and  the  cause  is  remanded,  because 
of  said  error  of  omission  in  the  charge. 
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Bay  City  Street  R.  Co. 

{Sfiehigan  Supreme  Court,  April  II,  iSgo.) 

8tr««ti — Enjoining  Conrtruetlon  of  Railroad— Partlot  Plaintiff.— Prepri- 
etors  of  la.nd3  abutting  upon  a  street  may  be  joined  as  partios  plaintiff  in 
a  suit  to  restrain  a  street  railroad  company  irom  laying  its  trades  upon 
the  street  before  making  compensation  to  them. 

Sam* — Right  to  Compeniation—Amond merit  of  Charter.— Where  a  street 
railroad  has  acquired  a  fixed  and  vested  right  for  a  period  of  years  to  use 
the  streets  of  a  city  for  the  purpose  of  constructing  and  operating  a  street 
railroad,  the  legislature  may  by  statute  require  compensation  to  be  made 
to  the  proprietors  of  lands  upon  streets  through  which  it  is  proposed  to 
construct  new  lines,  although  at  the  time  when  the  right  to  construct  the 
lines  was  granted  the  company  was  not  bound  by  law  to  pay  compensation 
to  the  abutting  proprietors. 

Appeal  from  Circuit  Court,  Bay  County.     In  chancery. 
Bill  to  enjoin  the  construction  of  a  street  railway.     The 
complainants  appeal  from  a  decree  for  the  defendants. 
T.  A.  E.  Weadock,  for  appellants. 
Hatch  &  Cooley,  for  appellee. 

Grant,  J. — The  defendant  was  organized  February  21, 
1865,  under  an  act  of  the  legislature  providing  for  the  organ- 
ization of  train-railway  companies,  enacted  in  1855.  ^ 
How,  St.  chap.  94.  This  act  was  amended  in  1861 
by  adding  two  new  sections.  Laws  1861,  p.  11,  Thisarnend- 
ment  provided  that  it  should  be  competent  for  parties  to 
organize  companies  under  the  act  to  construct  and  operate 
■  rauvyays  in  and  through  the  streets  of  any  town  or  city  in 
the  state,  and  that  they  should  have  the  exclusive  right  to 
use  the  same,  upon  obtaining  the  consent  of  the  municipal 
authorities  of  such  town  or  city.  A  further  amendment,  in 
1867,  provided  that,  after  such  consent  was  given  and  ac- 
cepted, such  municipal  authorities  should  make  no  regula- 
tions or  conditions  whereby  therightsof  franchises  so  granted 
should  be  destroyed,  or  unreasonably  impaired,  or  such  com- 
pany  or  corporation  be  deprived  of  the  right  of  constructing, 
maintaining,  and  operating  such  railway  in  the  street  in  sucfi 
consent  or  grant  named,  pursuant  to  the  terms  thereof.  Boy 
Citj-  was  incorporated  by  special  act  of  the  legislature  in 
1865,  taking  effect  March  21.     Laws  1865,  p.  735.     The  char- 
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ter  provided  that  the  common  council  should  have  power  to 
grant  charters,  licenses,  and  privileges  to  companies,  corpo- 
rations or  persons  for  the  construction  of  street  railways  on 
the  streets  of  said  city.  In  1869  the  charter  of  Bay  City  was 
amended,  2  Laws  1869,  p.  561.  Section  98  of  this  act  pro- 
vided that  the  common  council  should  have  power  to  au- 
thorize the  running  of  railroads  and  street  railways  in  the 
streets  of  said  city  upon  condition  that  the  owners  of  the 
lots  adjoining,  and  persons  interested  therein,  should  receive 
compensation  therefor.  This  act  also  conferred  other  powers 
of  control  over  such  railways  which  were  not  conferred  by 
the  act  of  1865,  but  it  is  unnecessary  here  to  specify  them. 
This  provision  has  been  retained  in  the  charter  ever  since. 
December  14,  1864,  the  common  council  of  the  village  of  Bay 
City  passed  an  ordinance  conveying  to  certain  persons  there- 
in named,  who  then  proposed  to  organize  a  corporation  under 
the  train  railway  act,  above  mentioned,  the  right  to  use  all 
the  streets  in  the  village  of  Bay  City  or  its  successor,  exclu- 
sive of  every  other  person  or  corporation,  for  the  purpose  of 
constructing  and  operating  railways  thereon.  It  provided 
that  cars  should  be  drawn  by  animals  or  by  steam,  made 
regulations  for  the  running  of  trains,  etc.,  and  provided  that 
the  common  council,  when  deeming  it  for  the  interest  of  the 
village  or  its  successor,  might  order  the  construction  of  a 
railway  on  any  street,  and  tne  corporation  should  build  the 
same  within  two  years  after  being  notified,  and  in  default 
thereof  the  council  might  declare  the  grant  void  as  to  such 
street.  The  defendant  organized,  as  above  stated,  in  Feb- 
ruai^,  1865,  and  during  that  season  laid  tracks,  and  com- 
menced the  operation  of  its  road,  extending  the  same  from 
time  to  time  as  the  common  council,  and  the  requirements 
of  the  public,  demanded.  July  5,  1887,  the  common  council 
adopted  resolutions  requiring  the  defendant  to  construct  a 
line  of  railway  on  Third  street,  and  some  other  streets  men- 
tioned. On  June  5,  1888,  the  common  council  appointed  a 
committee  to  draft  certain  amendments  to  the  street  railwa}' 
ordinance.  They  had  a  consultation  with  the  proper  officers 
of  the  defendant,  and  on  June  25th  made  a  written  report 
stating  that  the  defendant  proposed  to  build  a  track  on  Third 
street,  between  Water  street  and  Washington  street,  and 
recommended  that  the  proposition  of  the  company  be  ac- 
cepted. The  report  was  adopted,  and  thereupon  the  defend- 
ant immediately  commenced  the  work  of  laying  the  track. 

The  complainants  are  the  owners  of  separate  lots  on  Third 
street,  an5  the  buildings  situated  thereon,  used  for  business' 
purposes.  Upon  the  commencement  of  the  work  the  com- 
plainants united,  and  filed  the  bill  in  this  case,  claiming  that 
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the  construction  oi  the  road  would  oe  a  damage  to  their 
property;  that  this  street  was  not  wide  enough  for  the  bus- 
iness then  being  done  upon  it:  that  no  compensation  had 
been  paid  or  offered  to  any  of  the  complainants,  nor  any  steps 
taken  to  condemn  a  right  of  way  through  said  street,— and 
prayed  for  an  injunction  to  restrain  the  construction  of  the 
road.  A  preliminary  injunction  was  granted  by  the  court 
below,  which  was  set  aside  upon  the  fih'ng  of  the  answer. 
The  case  was  then  heard  upon  pleadings  and  proofs,  the  bill 
dismissed,  and  complainants  appealed.  The  testimony  upon 
the  question  of  damages  is  very  conflicting.  It  is  unneces- 
sary to  discuss  it  here  ;  for,  if  tne  Complainants  are  entitled 
to  recover  damages,  they  must  be  left  to  proceedings  under 
the  statute  to  determine  what  damages,  if  any,  they  have  in- 
dividually sustained  by  the  construction  of  the  road, 

1,  Complainants  were  alike  aiTected  by  the  construction  of 
this  road.  They  were  alike  interested  to  restrain  its  con- 
struction.    Their  interests  were  therefore  common. 

There  was  but  one  object  to  be  accomplished,  and  JuJluV 
no  necessity  existed  for  a  multiplicity  of  suits. 
The  defendant  was  not  prejudiced  by  the  joinder  of  com- 
plainants. We  see  no  objection  to  parties  joining  in  a  suit, 
the  sole  purpose  of  which  is  to  obtain  an  injunction  to  re- 
strain the  commission  of  an  act  threatened  by  one  party,  and 
alike  injurious  to  the  interests  of  all. 

2.  The  defendant  contends  that,  by  the  ordinance  of  1864, 
and  the  legislation  authorizing  it,  it  acquired  the  fixed  and 
vested  right,  for  a  period  of  30  years,  to  use  the 

streets  for  the  purpose  of  constructing  and  using  ^»»f  *»  '•«- 
a  street  railway  without  compensating  adjoining  '■'■*■"'• 
owners,  and  that  any  subsequent  legislation  requir-  i„,  '  "" 
ing  it  to  compensate  in  damages  for  any  injuries 
sustained  thereafter  by  the  construction  of  new  tracks  is  void 
as  impairing  the  obligation  of  contracts.  It  becomes,  there- 
fore, important  to  determine  the  power  conferred  by  the 
legislature  upon  the  common  council  of  Bay  City.  The  coun- 
cil can,  of  course,  confer  no  greater  right  upon  the  defend- 
ant than  is  authorized  by  its  charter.  Municipal  corpora- 
tions  derive  their  sole  source  of  power  from  legislative 
enactments.  The  rule  has  been  long  and  unquestionably  es- 
tablished that  municipal  corporations  are  limited  to  those 
powers  which  are  granted — First,  in  express  words  ;  second, 
necessarily  incident  to  the  powers  expressly  granted ;  and, 
third,  those  which  are  essential  and  indispensable  to  the  de- 
clared objects  and  purposes  of  the  corporation.  1  Dill.  Mun. 
Corp.  §  89.  By  the  village  charter,  the  common  council  was 
authorized  to  lay  out  and  estabUsh,  vacate,  open,  make,  and 
43 'A.  &  E.  R.  Ots,— aa 
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alter  such  streets  as  they  might  deem  necessary  for  the  public 
convenience.  No  mention  is  made  in  the  act  of  train  orslreet 
railways.  The  act  incorporating  the  city  provided  that  all 
the  acts  and  ordinances  of  the  common  council  of  the  village 
of  Bay  City  not  inconsistent  with  the  laws  of  this  state  shall 
remain  in  full  force  until  changed  by  the  common  council  of 
the  city;  and  the  same  section  gives  the  power  to  grant 
charters  to  street  railway  corporations.  These  charters  do 
not  in  express  terms  confer  upon  the  council  any  such  power 
as  is  now  contended  for.  If  it  exists  at  all,  therefore,  it  must 
be  by  implication.  The  power  to  grant  immunity  to  such 
corporations  from  legislative  regulation  and  control  is  an  im- 
portant one.  A  village  of  a  few  hundred  inhabitants  may  in 
much  less  than  30  years  grow  to  a  city  of  many  thousands. 
Bay  City  well  illustrates  this  fact.  What  in  the  one  would 
cause  no  damage  might  in  the  other  cause  great  damage. 
The  village  council  cannot  well  provide  regulations  and  or- 
dinances applicable  to  a  large  city.  It  is,  therefore,  highly 
important  that  the  legislature  should  retain  the  powerto  pass 
enactments  for  the  control  of  these  yMaw  public  corporations 
suitable  to  the  changed  state  of  affairs.  Those  who  clain  im- 
munity from  such  control  must  be  able  to  point  to  the  clear 
■enactment  of  the  statute  establishing  it.  In  the  case  at  brar, 
as  already  stated,  no  such  express  power  can  be  pointed  out ; 
and  it  was  neither  necessary,  essential,  nor  indispensable  to 
enable  the  municipal  corporation  to  carry  out  the  objects  and 
purposes  for  whicti  it  was  created.  It  is  clearly  within  the 
power  of  the  legislature  to  provide  that  street  railway  cor- 
porations shall  pay  such  damages  to  owners  of  abutting  prop- 
erty in  front  of  which  they  construct  their  road  as  this  con- 
struction will  cause.  It  follows,  therefore,  that  the  defendant 
accepted  ils  charter  subject  to  the  right  of  the  legislature  to 
prescribe  conditions  under  which  it  might  thereafter  obtain 
the  use  of  the  streets  of  the  city  for  the  construction  of  new 
lines.  The  act  of  i86g,  above  mentioned,  expressly  limited 
the  power  of  the  council  to  authorize  the  running  of  street 
railways  in  the  streets  of  the  city  upon  the  condition  of  coni- 

fiensalion  to  owners  of  the  lots  adjoining.  The  act  of  the 
cgislature  of  1881,  reversing  the  charier  uf  Bay  City,  provi- 
ded  that  the  method  of  arriving  at  the  compensation  to  be 
paid  to  the  lot-owners  shall  be  the  same  as  provided  by  the 
general  railroad  laws  of  the  state.  The  defendant  was  sub- 
ject to  the  above  provisions  in  making  the  extension  of  its 
road  now  in  dispute. 

The  conclusion  above  reached  renders  it  unnecessary  to 
determine  t!ie  other  questions  raised  in  the  case,  and  we  pass 
no  opinion  upon  the  liability  of  the  defendant  at  the  common 
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law.  The  decree  must  be  reversed,  with  the  costs  of  both 
courts,  and  decree  entered  here  restraining  the  defendant 
from  the  use  of  that  part  of  its  road  extending  on  Third 
street  between  Water  and  Washington  streets,  until  it  has 
complied  with  the  statute  requiring  condemnation  proceed- 
ings,  but  giving  a  reasonable  time  for  that  purpose.  The 
other  justices  concurred. 


Ratterman,  County  Treasurer. 
{Ohio  Supreme  Court,  March  4,  iSgo.) 

Bondt — Rodemptlon— Power  to  iMue  CartificMaaof  Indabtadnott, — The 
act  of  April  16,  1870,  entiiled  "  An  act  to  enable  railroad  companies  to  re- 
deem their  bonded  debts."  {67  Ohio  Laws.  89,)  authorizes  the  issue  of  certifi- 
cates of  preferred  stock,  anddoesnotauthorize  the  issue  of  certificates  of  in- 
debtedness. The  holders  of  certificates  issued  underand  by  virtue  of  the 
provisions  of  the  above  act  are  stockholders  in,  and  not  creditors  of,  such 
corporation ;  and,  under  §  27+6,  Rev.  St.,  are  not  required  to  list  their 
shares  for  taxation  in  this  state. 

S«mo— Iwue  of  Cflrtificata*  of  Preferred  Stock. — Where,  in  a  resolution 
adopted  by  stockholders  of  a  railroad  company,  authoriiing  the  issue  of  a 
preferred  stock,  it  is  recited  that  the  stock  is  to  be  issued  under  and  by 
virtue  of  the  provisions  of  the  foregoing  act,  the  same  being  referred  to  by 
its  title  and  date  of  enactment,  which  resolution  is  made  a  part  of  the  cer- 
tificates thereafter  issued  by  the  company,  the  terms  of  such  act  thereby 
become,  in  legal  effect,  a  part  of  the  certificates;  and  such  certificates,  so 
issued,  will  be  held  xoht  certificates  of  stock,  unless,  considering  the  whole 
transaction,  it  is  clear  that  the  purpose  was  to  create  a  debt,  and  unless  a 
debt  was  in  fact  created. 

Preferred  Sfock—Rlghtto  Vote  at  Meetine*  of  Stockholders.— The  owner- 
ship of  stock  in  an  incorporated  company,  as  a  genera!  rule,  carries  with  it 
the  right  to  vote  upon  the  same  at  any  meeting  of  the  holders  of  the  capi- 
tal stock.  But  to  this  rule  there  may  be  exceptions ;  and  it  is  competent 
for  a  railroad  company,  in  issuing  certificates  of  preferred  stock,  to  stipu- 
late therein  that  the  holders  shali  not  have  or  exercise  the  rjght  to  vote 
the  same,  or  as  owners  of  the  same,  at  any  meeting  of  the  holders  of  the 
capital  stock  of  the  company. 

Same — Qjaranty  of  Dlvidand*.— A  general  guaranty  of  dividends  by  a 
railroad  company  on  its  preferred  stock  is  not  a  guaranty  for  payment  in 
any  event,  but  only  in  the  event  that  the  dividends  are  earned. 

Same— Mortgage  to  Secure  Payment  of  Dividends.— A  mortgage  given  by 
a  railroad  company  to  secure  the  payment  of  dividends  to  the  holders  of 
certificates  purporting  to  be  certificates  of  preferred  stock  is  an  incident 
to  the  principal  obligation  ;  and  the  terms  and  purport  of  the  certificates 
will  be  Md  to  exoress  the  real  intent  of  the  parties,  even  though  some  of 
the  stipulations  of  the  mortgage  may  be  apparently  inconsistent  with  the 
intent  as  expressed  by  the  certificates. 

Error  to  Superior  Court  of  Cincinnati. 
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The  action  below  was  brought  against  the  treasurer  of  Ham- 
ilton couaty  to  enjoin  the  collection  of  a  tax.  Plaintiff  al- 
leged in  his  petition,  in  substance,  that  the  county  auditor 
had  placed  upon  the  duplicate  the  sum  of  $23,700,  purporting 
to  be  amount  and  value  of  preferred  stock  held  by  the  plaint- 
iff, as  executor,  in  the  Dayton  &  Michigan  Railroad  Company, 
and  caused  to  be  assessed  against  the  plaintiff  the  sum  of 
$493.22  as  tax  and  penalty  thereon ;  that  the  Dayton  &  Mich- 
igan Railroad  Company  is  a  corporation  existing  under  the 
laws  of  Ohio,  and  that  its  property  is  situated  wholly  within 
this  state,  and  that  its  stocks  are  not  taxable  under  the  lawsof 
Ohio;  and  that  theassessment  iswholly  illegal  and  void.  By 
answer  and  cross-petition  the  defendant  set  up  a  claim  for 
taxes  for  the  six  years  preceding  upon  the  stock  described 
in  the  petition,  amountmg  in  all  to  $2^455.32,  and  penalty, 
averring  that  the  personal  property  on  which  the  taxes  were 
assessed  were  certificates  of  the  Dayton  &  Michigan  Railroad 
Company,  which  were  issued  by  the  company  as  evidence  of 
indebtedness  of  the  company  to  the  holders  thereof,  the  same 
bearing  interest  at  the  rate  of  8  per  centum  per  annum,  pay- 
able quarterly,  and  secured  by  mortgage  of  the  company  on 
all  its  property,  income,  and  franchises,  and  by  the  Cincin- 
nati, Hamilton  &  Dayton  Railroad  Company  on  its  lease  there- 
of, which  mortgage  had  been  recorded  in  all  the  counties  in 
Ohio  in  which  the  property  of  the  company  was  located,  and 
wtas  still  in  force. 

At  the  trial,  copies  of  the  certificates  and  of  the  mortgage 
were  introduced  in  evidence.  The  former  isas  follows :  "Cer- 
tificate of  Stock.  No. .  Shares .  Dayton  &  Mich- 
igan Railroad  Co.  preferred  stock.  Secured  by  mortgage, 
and  guarantied  by  the  Cincinnati,  Hamilton  &  Dayton  Kail- 
road  Company.    This  certifies  that is  the  owner  of 

shares,  of  fifty  dollars  each,  in  the  preferred  stock  of  the  Day- 
ton &  Michigan  Railroad  Company,  transferable  only  on  the 
books  of  the  company,  in  person  or  by  attorney,  on  the  sur- 
render of'  this  certificate.  This  stock  is  issued  in  pursuance 
of  an  act  of  the  general  assembly  of  Ohio,  passed  April  16, 
1870,  entitled  'An  act  to  enable  railroad  companies  to  redeem 
their  bonded  debts,'  and  in  accordance  with,  and  subject  to, 
the  terms  and  conditions  of  a  resolution  of  the  stockholders 
of  this  company  passed  December  22,  1870,  indorsed  on  the 
back  hereof.  The  dividends,  at  the  rate  of  eight  per  cent, 
per  annum,  are  payable  quarterly  at  the  office  of  the  Cincin- 
nati, Hamilton  &  Dayton  Railroad  Company,  in  Cincinnati, 
on  the  first  Tuesday  of  January,  April,  July,  and  October  of 
each  year,  and  are  guarantied  by  that  company.  Witness 
the  seal  of  the  corporation,  and  signatures  of  the  president 
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and  secretary,  at  Toledo,  this day  of ,  188-.    , 

President.    ,  Secretary.     Authorized  issue,  $3,700,000. 

Shares,  $50  each. 

Indorsement  on  certificate :  "  This  is  to  certify  that  on  the 
22d  day  of  December,  1870,  the  stockholders  of  the  Dayton 
&.  Michigan  Railroad  Company  adopted  the  following  resolu- 
tion :  '  Resolved,  that  this  company  under  and  by  virtueof  the 
grovisions  of  the  act  of  the  general  assembly  of  the  state  of 
ihio,  entitled,  "  An  act  to  enable  railroad  companies  to  re- 
deem  their  bonded  debts,"  passed  April  16,  1870,  and  for  the 
purpose  of  providing  means  for  the  redemption  of  its  bonds 
aforesaid,  secured  by  mortgage  on  its  road,  does  hereby  cre- 
ate and  authorize  the  issue  of  a  preferred  stock  to  an  amount 
of  three  million  seven  hundred  thousand  dollars,  divided 
into  seventy-four  thousand  shares  of  fifty  doUarseach,  and  do 
hereby  promise  and  guaranty  to  the  holders  thereof  divi- 
dends thereon,  payabTe  quarterly,  on  the  first  Tuesdays  of 
January,  April,  July,  and  October  in  each  year,  at  the  office 
of  the  Cincinnati.  Hamilton  &  Dayton  Railroad  Company, 
at  Cincinnati,  at  the  rate  of  eight  per  centum  per  annum  on 
the  par  or  nominal  value  thereof,  provided,  however,  that 
the  holders  of  the  certificates  of  said  preferred  stock  shall  not 
have  or  exercise  the  right  to  vote  the  same,  or  as  owners  of 
the  same,  at  any  meeting  of  the  holders  of  the  capital  stock 
of  said  company  :  and  provided,  also,  that  no  further  or  other 
mortgage  upon  the  property,  rights,  or  income  of  said  com- 
panv  shall  ever  hereafter  be  made  to  the  prejudice  of  the 
holders  of  Said  preferred  stock.  And  as  security  therefor  the 
right  of  the  holders  of  said  preferred  stock  to  the  dividends 
thereon  shall  be  secured  by  a  mortgage  on  said  property, 
rights,  and  income,  which  conditions  shall  be  printed  as  part 
ofthe  certificates  to  be  issued  for  said  stock.  And  that  on 
the  20th  day  of  December,  1870,  the  directors  of  the  Cincin- 
nati, Hamilton  &  Dayton  Railroad  Company  adopted  resolu- 
tions, which  were  duly  ratified  by  the  stockholders  of  said 
company  at  a  meeting  thereof,  duly  called  for  that  purpose, 
and  helo  on  the  15th  day  of  February,  1871,  whereby  said 
company  guarantied  to  the  holders  of  said  preferred  stock 
punctual  payment  of  the  dividends  thereon  according  to  tiic 
terms  thereof.  And  that  on  the  12th  day  of  September,  1871, 
a  ijiortgage  on  the  property,  income,  and  franchises  of  the 
Dayton  &  Michigan  Railroad  Company,  and  of  the  interests 
therein  of  the  Cincinnati,  Hamilton  &  Dayton  Railroad  Com- 
pany, under  its  lease  thereof,  was  duly  executed,  and  deliv- 
ered to  Stanley  Matthews,  as  trustee,  to  secure  the  payment 
of  said  dividends,  and  has  been  recorded  according  to  law. 
C,  H.  &  D.  and  D.  &  M.  R.  R. ,  President,- Secretary." 
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The  act  of  April  16,  1870,  referred  to  in  the  certificate,  isas 
follows;  "An  act  to  enable  railroad  companies  to  redeem 
their  bonded  debts.  Section  i.  Be  it  enacted  b)'  the  general 
assembly  of  the  state  of  Ohio,  that  it  shall  be  lawful  Tor  any 
railroad  company  incorporated  under  the  laws  of  this  state, 
for  the  purpose  of  providing  means  for  the  redemption  of  its 
bonds  secured  by  mortgage  or  other  lien  upon  its  road,  prop, 
erty,  or  income,  to  issue  and  dispose  of  preferred  stock  to  such 
an  amountasmay  be  authorized  by  the  stockholders  as  hereinaf. 
ter  provided  for,  and  to  guaranty  to  the  holders  thereof  semi- 
annual or  quarterly  dividends,  not  exceeding  eight  per  centum 
^er  annum,  payable  at  its  office,  or  at  such  place  as  may  be 
designated  by  thedirectors.  Sec.  2.  Theunpreferredstockof 
the  company  shall  be  entitled  to  dividends  only  out  of  the 
surplus  of  the  profits  after  setting  apart  a  sum  sufficient  to 
pay  the  dividends  upon  the  preferred  stock.  Sec,  3,  Before 
any  stock  shall  be  issued  under  this  act,  a  majority  of  the  di- 
rectors who  desire  the  same  shall  call  a  meeting  of  the  stock- 
holders of  said  company,  designating  the  time  and  place,  and 
distinctly  the  purpose,  of  said  meeting,  which  meeting  shall 
be  held  at  the  principal  business  office  of  said  company  in 
this  state  ;  notice  of  said  meeting  shall  be  given  at  least  thirty 
days  by  continued  publication  in  at  least  two  newspapers 
published  and  having  most  general  circulation  in  this  state, 
and  one  in  New  Yonc  city.  If  at  said  meeting  the  consent 
of  a  majority  in  interest  of  the  existing  stock  oAhe  company 
shall  be  given  to  the  issue  of  such  preferred  stock  of  the  com- 
pany, it  shall  be  the  duty  of  the  president  and  secretary  of 
said  company  to  make  out  an  abstract  stating  the  total  amount 
of  pre-existing  stock,  the  amount  of  preferred  stock  authorized, 
and  the  vote  of  said  meeting,  to  which  they  shall  attach  cop- 
ies of  said  notice,  and  designate  the  time  for  which  and  papers 
in  which  the  notices  have  been  published,  to  which  abstract  and 
statement  they  shall  make  affidavit,  and  file  the  same  in  the  office 
of  the  secretary  of  state.  Sec.  4.  It  shall  be  lawful  for  the  di- 
rectors of  such  company  to  dispose  of  such  preferred  stock  on 
terms  as  they  may  deem  advisable  in  exchange  for,  or  redemp- 
lionof,  any  outstanding  bonds,  for  the  payment  of  which  said 
company  is  bound,  whether  as  principal  or  guarantor,  and 
whether  the  same  have  matured  or  not,  or  said  company  may 
dispose  of  such  stock,  or  any  part  thereof,  for  cash  ;  but  in  such 
event  proceeds  thereof  shall  be  set  apart  and  appropriated  only 
to  the  purchase  and  redemption  of  its  bonded  indebtedness  as 
aforesaid.     Sec.  5.  Thisact  shall  take  effect  from  its  passage. " 

Omitting  the  parts  of  the  mortgage  which  are  recitals,  the 
balance  of  the  mortgage  is  as  follows : 

"  Now,  therefore,  this  indenture,  entered  into  between  the 
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uayiuit  ct  .Micni^aii  i\aiiruau  v^uiupanj',  pariy  oi  iiieiirsi  part, 
the  Cincinnati,  Hamilton  &  Dayton  Railroad  Company,  party 
of  the  second  part,  and  Stanley  Matthews,  party  of  the  third 
part,  witnesses:  That  the  party  of  the  first  part,  in  consider- 
ation of  the  premises,  and  of  one  dollar  to  it  paid  by  the  party 
of  the  third  part,  the  receipt  whereof  is  hereby  acknowledged, 
hath  granted,  bargained,  sold,  and  conveyed,  and  by  these 
presents  grants,  bargains,  sells,  and  conveys,  to  the  said  party 
of  the  third  part,  and  his  heirs,  successors,  and  assigns,  for- 
ever, all  the  said  railroad  and  appurtenances,  and  the  real  es- 
tate, and  all  the  rights,  franchises,  issues,  and  profits  there- 
from of  the  said  the  Dayton  &  Michigan  Railroad  Company, 
described  and  conveyed  in  any  and  all  of  the  said  foregoing- 
recited  mortgages  and  deeds  of  trust,  and  all  the  estate,  right, 
and  title  of  the  party  of  the  first  part  in  and  to  the  same,  and 
that  the  party  of  the  second  part,  in  consideration  of  the 
premises,  and  of  the  sum  of  one  dollar  paid  to  it  by  the  said 
party  of  the  third  part,  the  receipt  whereof  is  hereby  acknowl- 
edged, hath  granted,  bargained  sold,  and  conveyed,  and  by 
these  presents  does  grant,  bargain,  sell,  and  convey,  to  the 
said  party  of  the  third  part,  his  heirs  successors,  ana  assigns, 
forever,  all  the  said  railroad  of  the  said  party  of  the  first  part, 
and  its  appurtenances,  and  real  property  aforesaid,  together 
with  all  the  franchises,  issues,  and  profits  therefrom,  as  held 
and  claimed  by  said  party  of  the  second  part  under  and  by 
virtue  of  the  lease  thereof,  dated  May  first,  eighteen  hundred 
and  sixty-three,  as  modified  by  agreement  of  June  twenty- 
third,  eighteen  hundred  and  seventy,  hereinbefore  recited 
and  referred  to,  and  all  the  estate,  right,  and  title  of  the  said 
party  of  the  second  part,  as  lessee  thereof,  as  aforesaid,  in  and 
to  the  same,  to  have  and  to  hold  the  same,  to  the  said  party  of 
the  third  part,  his  heirs,  successors,  and  assigns,  forever,  in 
trust,  nevertheless,  to  and  for  the  uses  and  purposes,  and  upon 
the  terms  and  conditions,  following,  and  not  otherwise,  to- wit: 
"First.  That  the  said  parties  of  the  first  and  second  part 
shall  not  hereafter,  at  any  time^  by  any  deed  or  instrument, 
convey  or  incumber  the  said  railroad  or  other  property  herein 
conveyed,  or  any  part  thereof,  or  any  of  the  rights,  franchises, 
or  income  appertaining  to  or  issuing  out  of  the  same,  to  the 
prejudice  of^tne  holder  or  holders  of  the  said  preferred  stock 
hereinbefore  described  and  referred  to,  or  of  any  share  or 
shares  of  the  same,  whether  held  under  and  by  virtue  of  any 
original  certificate  therefor,  or  under  and  by  virtue  of  any 
certificate  issued  upon  the  transfer,  or  in  lieu  of  any  such  orig- 
inal certificate,  by  means  whereof  the  equitable  lien  of  said 
holders  of  said  stock,  as  created  by  this  deed,  shall  be  im- 
paired or  postponed,  or  their  security  in  any  wise  lessened  ; 
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provided,  however,  that  nothing  herein  contained  shall  be  so 
construed  as  to  preclude  or  prevent  said  parties,  or  either  of 
them,  from  executing  any  mortgage  or  deed  of  trust  of  said 
property,  rights,  franchises,  and  income,  the  lien  of  which 
shaU  be  subsequent  in  time  and  right  to  that  hereby  created ; 
and  provided,  further,  that  the  said  preferred  stoclc  shall  be 
so  disposed  of,  either  by  sale,  or  by  exchange  for  mortgage 
bonds,  as  that  the  total  amount  01  dividends  upon  the  pre- 
ferred stock  issued  as  herein  provided  for,  and  interest  upon 
such  mortgage  bonds,  of  the  several  issues  hereinbefore  re- 
cited, as  shall  not  be  surrendered,  shall  not  exceed  in  aggre- 
gate the  aggregate  amount  of  interest  upon  said  mortgage 
indebtedness  as  hereinbefore  recited.  That  is  to  say,  the 
amount  of  said  dividends  and  interest  shall  never  exceed  the 
amount  of  the  interest  that  was  payable  on  said  mortgage  in- 
debtedness  as  it  existed  December  twenty-second,  eighteen 
hundred  and  seventy. 

"  Second.  That,  in  case  the  said  parties  of  the  first  and 
second  parts  shall  fail  to  pay  the  interest  on  any  of  the  bonds 
secured  by  any  mortgage,  deed  of  trust,  or  other  conveyance 
now  subsisting,  and  the  lien  of  which  is  prior  to  the  lien  of 
this  conveyance,  or  shall  fail  to  pay  to  any  holder  or  holders 
of  any  share  or  shares  of  said  preferred  stock  the  dividend  or 
dividends  accruing  on  the  same  when  and  as  the  same  shall 
fall  due  and  become  payable,  according  to  the  terms  and  con- 
ditions expressed  in  tfie  certificates  thereof,  and  as  herein 
provided  for  and  recited,  and  said  default  shall  continue  and 
remain  for  the  period  of  sixty  days  thereafter,  the  said  party 
of  the  third  part,  his  heirs  or  successors  in  said  trust,  on  the 
demand  in  writing  of  any  such  holder  or  holders  of  said  pre- 
ferred .stock,  ana  within  a  reasonable  time  thereafter,  mar 
enter  into  possession  of  the  said  railroad,  real  estate,  and  all 
other  property,  rights,  franchises,  and  income  hereby  con- 
veyed, ana  have,  hold,  manage,  and  control  the  same,  and  the 
proceeds  thereof  thence  arising  apply  to  the  payment  of  the 
reasonable  and  necessary  expenses  of  operating  the  same,  in- 
cludmg  a  reasonable  compensation  to  the  said  trustee,  and 
the  surplus  then  remaining  to  the  payment  of  the  dividends 
on  said  preferred  stock  then  in  arrears,  after  providing  for 
and  paying  all  other  prior  lawful  charges  thereon  ;  or  at  his 
option  said  trustee  mav  take  the  proper  and  necessarj'  steps, 
as  he  may  be  advised,  by  judicial  proceedings,  to  foreclose 
this  mortgage,  and  execute'the  trust. hereby  created,  by  the 
sale  of  the  said  railroad,  and  other  property  and  rights  hereby 
conveyed,  for  the  payment  of  said  arrears,  according  to  the 
.  common  course  of  judicial  procedure  in  such  cases  made  and 
provided,  or  otherwise,  as  It  maybe  adjudged.     But  it  is  ex- 
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pressly  provided  apd  agreed  that,  in  the  event  of  the  sale  of  the 
said  premises  under  this  trust  and  mortgage,  the  proceeds  of 
said  sale,  after  the  payment  of  costs,  expenses,  and  all  lawful 
,  prior  charges  thereon,  shall  be  applied  to  the  redemption  at 
its  par  or  nominal  value  of  the  said  preferred  stock  herein 
provided  for  by  a  distribution  of  said  proceeds  of  sale,  so  far  . 
as  may  be  necessary  for  that  purpose,  to  and  among  the  hold- 
ers and  owners  of  the  shares  of  said  preferred  stock,  in  equal 
proportion,  according  to  the  amounts  owned  and  held  bj' 
them,  respectively, 

"  Third.  That,  in  case  of  the  death,  bankruptcy,  resigna- 
tion, or  disability  to  act  of  the  said  party  of  the  third  part, 
the  title  and  estate  hereby  conveyed  to  him  shall  devolve 
and  vest  in  his  successor  in  said  trust,  to  be  appointed  upon 
the  application  of  either  of  the  other  parties  hereto,  or,  in  de- 
fault of  such  application,  then  upon  the  application  of  any 
holder  or  owner«of  one  or  more  shares  of^said  preferred 
stock,  by  any  court  of  competent  jurisdiction  within  this 
stale. 

"  And  the  said  party  of  the  first  part  hereby  covenants, 

Eromises,  and  agrees  to  and  with  the  party  of  the  third  part, 
is  heirs  and  successors  in  said  trust,  that  the  said  party  of 


the  first  part  will  and  shall  punctually  pay  to  the  holders  of 
the  shares  of  said  preferred  stock,  severally  and  respectively, 
as  and  when  the  same  shall  become  and  fall  due,  according  to 


the  terms  of  the  certificates  thereof,  the  dividends  thereon, 
as  herein  provided  for  and  specified  ;  and  the  said  party  of 
the  second  part  covenants,  promises,  and  agrees  to  and  with 
the  said  party  of  the  third  part,  his  heirs  and  successors  in 
said  trust,  that  said  party  of  the  second  part  will  and  hereby 
does  guaranty  to  the  holders  of  the  shares  of  said  preferred 
stock,  severally  and  respectively,  as  and  when  the  same  shall 
become  and  fall  due,  according  to  the  terms  of  the  certificates 
thereof,  the  payment  by  the  said  party  of  the  first  part  of  the 
dividend  thereon  as  herein  provided  for  and  specified.  And 
the  said  parties  of  the  first  and  second  part  hereby  severally 
and  respectively  covenant,  promise,  and  agree  -to  and  with 
the  said  party  of  the  third  part,  his  heirs  and  successors  in 
said  trust,  that  they  will  each  of  them,  whenever  necessary 
for  the  purpose  of  more  effectuallj'  cai^rying  into  execution 
the  intentions  and  purposes  of  this  conveyance  make  to  the 
said  party  of  the  third  part,  his  heirs  and  successors  in  said 
trust,  such  other  and  further  assurances  of  the  said  title  and 
estate  as  may  be  necessary  or  proper  thereto,  whenever 
thereto  required.  In  testimony  whereof,  the  said  the  Day- 
ton &  Michigan  Railroad  Company,  bj-  Daniel  McLaren,  its 
president,  and  the  Cincinnati,  Hamilton  &  Dayton  Railroad 


D.gnzcdbyGoOgIc 


346  MILLER   V.    RATTERMAN.  [VOU43 

Company,  by  Daniel  McLaren,  its  president,  thereto  duly 
authorized  by  resolution  of  the  board  tR  directors  of  saiil 
companies,  respectively,  have  hereunto  respectively  set  their 

corporate  names  and  seals,  on  the day  of eighteen 

hundred  and  seventy-one." 

Judgment  was  rendered  by  the  superior  court  in  special 
term,  lor  the  defendant,  on  his  cross-petition,  which  wasal. 
firmed  in  general  term.  To  reverse  these  judgments  the 
present  proceeding  in  error  is  brought. 

Ramsey,  Maxtwli  &  Ramsey,  for  plaintiff  in  error. 

Goss  Sr  Cohen  and  Wm.  L.  Avery,  for  defendant  in  error. 

Speak,  J, — The  question  in  the  case  is  whether  the  cerlifi- 

cates  are  certificates  of  stock  or  certificates  of  in. 

■uud  debtedness.     If  the  former,  then,  inasmuch  as  the 

company  is  an  Ohio  corporation,  and  itself  pays 

taxes  in  this  state  upon  its  capital  stock,  these  certificates  are 

not  taxable.     If  the  latter,  they  are  taxable  as  credits. 

The  relation  of  a  holder  of  preferred  stock  is,  in  some  of 
its  aspects,  similar  to  that  of  a  creditor  ;  but  he  is  not  a  cred- 
itor save  as  to  dividends,  after  the  same  are  de. 
*•'•''"•'  ciared.  Nor  does  he  sustain  a  dual  relation  to  the 
MMkkoUm  corporation.  He  is  either  a  stockholder  or  acred- 
uroapMr  itor.  He  cannot,  by  virtue  of  the  same  certificate, 
be  both.  If  the  former,  he  takes  a  risk  in  the  con- 
cerns of  the  company,  not  only  as  to  dividends  and  a  propor- 
tion of  assets  on  the  dissolution  of  the  company,  but  as  to 
the  statutory  liability  for  debts  in  case  the  corporation  be- 
comes insolvent.  If  the  latter,  he  takes  no  interest  in  the 
company's  affairs,  is  not  concerned  in  its  property  or  profits 
as  such,  but  his  whole  right  is  to  receive  agreed  compensa- 
tion for  the  use  of  the  monev  he  furnishes,  and  the  return  ol 
the  principal  when  due.  W'hether  he  is  the  one  or  the  other 
depends  upon  a  proper  construction  of  the  contract  he  holds 
with  the  company.  It  is  said  that  "  a  mortgage  creditor, 
although  denominated  a  '  pt^eferred  stockholder,'  is  a  mori- 
gnge  creditor  nevertheless  ;  and  interest  is  not  changed  to 
dividend  by  calling  it  a  dividend,"  "The  question  is  not. 
what  did  the  parties  call  it,  but  what  do  the  facts  and  cir- 
cumstances require  the  court  to  call  it?"  The  aptness  oi 
this  language  arises  in  a  case  where  it  has  been  determined 
that  such  holder  is  a  creditor.  It  may  not  furnish  material 
aid  in  ascertaining  the  fact  whether  he  is  such-  or  not.  How- 
ever, what  the  parties  in  the  given  case  have  called  the  sub- 
ject of  the  contract  is  of  no  little  significance  in  determining 
their  purpose ;  and,  when  that  purpose  is  ascertained,  it  is 
of  much  importance  in  giving  construction  to  the  contract, 
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i  he  object  oi  air  rules  ol  construction  is  to  arrive  at  the 
mealiing  of  the  parties.  What  was  the  object  to  be  accom- 
plished? What  did  the  parties  intend,  and  are  the  means 
taken  in  harmony  with  that  intent,  and  with  the  law  appli- 
cable to  the  subject?  These  are  questions  addressed  to  the 
court  in  this  case,  and  when  answered  the  case  is  decided. 

As  supporting;  the  claim  that  it  was  not  stock  ihat  was 
issued,  but  certificates  of  indebtedness,  special  attention  is 
called  in  argument  to  those  portions  of  the  certificates  which 
provide  that  holders  shall  not  vote  upon  them  at  any  meet- 
ing of  the  holders  of  the  capital  stock  of  the  company  :  that 
the  rights  of  the  holders  to  the  dividends  are  guaranteed, 
and  are  to  be  secured  by  mortgage  on  the  property,  rights,. 
and  income ;  that  no  further  or  other  mortgage  shall  there- 
after be  made  to  the  prejudice  of  the  holders  of  the  pre- 
ferred stock  ;  that  the  dividends  are  guaranteed  by  the  Cin- 
cinnati, Hamilton  &  Dayton  Company,  which  company  had 
executed  a  mortgage  to  Stanley  Matthews,  trustee,  to  se- 
cure the  payment  of  dividends.  As  to  some  of  these  pro- 
visions, it  may  be  conceded  that  they  are  consistent  with 
the  idea  that  a  debt  was  being  created,  but  does  it  follow 
that  they  are  inconsistent  with  the  opposite  view?  While 
each  part  of  the  contract  should  be  considered  by  itself,  yet 
the  several  parts  should  be  construed  together,  and  the  in- 
tent gathered  from  a  consideration  of  the  whole. 

The  stockholders  of  the  company  undertook  to  provide 
means  for  the  redemption  of  its  bonded  debt  under  and  by 
virtue  of  the  provisions  of  the  act  of  April  i6, 
1870.  Their  resolution  of  December  22,  1870,  in-  ^f*"j"" 
dorsed  on  the  back  of  the  certificates,  so  declares ;  "„„',' ™. 
and  the  provisions  of  the  act  are  thus  made,  in  ef-  rrrntaiock.  • 
feet,  a  part  of  the  certificates  themselves.  It  there- 
fore becomes  important,  at  the  outset,. to  understand  what 
that  act  contemplated,  and  what  it  authorized.  The  declared 
purpose,  as  shown  by  the  title,  was  "to  enable  railroad  com- 
panies to  redeem  their  bonded  debts."  To  "  redeem  "  is  "  to 
purchase  back ;  to  regain,  as  mortgaged  property  by  paying 
what  is  due ;  to  receive  back  by  paying  the  obligation."'  So 
the  means  authorized  to  be  provided  by  the  act  were  to  be 
used  to  enable  railroad  companies,  not  to  exchange  one  form 
of  security  for  another,  but  to  pay  their  bonded  debts;  and 
this  object  was  to  be  accomplished  under  the  act  by  the  issue 
of  stock.  This  is  apparent  because  (i)  the  term  "stock" 
is  used,  and  no  term  mconsistent  with  that  word  is  used,  to 
describe  what  may  be  issued  ;  (2)  the  action  of  the  stock- 
holders is  to  be  invoked  to  determine  whether  stock,  and 
stock  alone,  shall  or  shall   not  be  issued ;  (3)  dividends  are 
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provided  for,  and  not  interest ;  (4)  pifj'ment  of  such  dividends 
is  limited  to  the  surplus  profits;  and  (5)  because  of  the  ab- 
'  stract  required,  which  is  to  show,  by  copies,  the  time  for 
which,  and  the  papers  in  which,  notice  of  the  stockholders' 
meeting  was  given,  and  to  show  the  total  amount  of  the 
pre-existing  stock  and  the  amount  of  the  preferred  stock 
authorized,  and  is  to  have  attached  the  affidavit  of  the 
president  and  secretary,  is  to  be  filed  in  the  office  of  the 
secretary  of  state,  the  office  which,  by  general  law,  is  the  des- 
ignated place  for  the  filing  of  all  certificates  of  incorpora- 
tions organized  within  the  state,  and  where  the  same  are 
to  be  recorded  for  the  information  of  the  public.  These  pro- 
visions seem  entirely  inconsistent  with  the  idea  that  cer- 
tificates o(  indebtedness  might  be  issued  under  this  act, 
and  show  that  the  certificates  intended  to  be  authorized,  and 
in  fact  authorized,  were  certificates  of  stock  only.  The 
action  of  the  stockholders,  and  the  filing  of  a  certificate  in 
the  office  of  the  secretary  of  state,  here  provided  for,  are 
substantially  the  steps  necessary  by  a  corporation  to  obtain 
either  an  increase  or  decrease  of  its  common  stock,  (sections 
3262,  3264,  Rev.  St. ;)  and  this  act  but  provided  a  plan  for  in- 
creasing the  company's  stock  by  the  issue  of  preferred  stock 
to  enable  it  to  pay  off  its  bonded  debt.  It  was  not  a  scheme 
for  the  extension  or  refunding  of  a  debt,  nor  for  the  paying 
of  an  old  debt  by  the  incurring  of  a  new  one. 

The  certificates  issued  are  in  the  line  of  this  purpose,  and 
their  terms  are  not  necessarily  inconsistent  with  it.  They 
purport  to  be  certificates  of  stock.  They  certify  that  the 
holder  is  the  owner  of  shares  of  stock  of^$5o  each  ; 
r^rtiiht^ui.  ^^^^  '^  '5  transferable  only  on  the  books  of  the 
company,  in  person  or  by  attorney,  on  surren- 
der of  the  certificate;  that  the  stock  is  issued  in  pursuance 
of  the  act ;  and  provided  for  payment  of  dividends  upon 
the  stock,  but  make  no  provision  for  the  payment  of  the 
principal  sum  advanced.  The  certificates  were  the  natural 
sequence  following  the  resolution  of  December  22,  1870,  in- 
dorsed on  the  back  thereof.  That  resolution,  in  terras,  as- 
sumes to  proceed  under  and  by  virtue  of  the  provisions  of 
the  act.  It  creates  and  authorizes  the  issue  of  a  preferred 
stock.  The  shares  are  to  be  $;o  each,  and  the  dividends 
thereon  are  to  be  payable  quarterly  at  the  rate  of  8  per 
cent,  per  annum,  on  the  par  or  nominal  value  thereof.  It  fur- 
ther stipulates  that  the  holders  of  the  certificates  of  stock  shall 
not  have  or  exercise  the  right  to  vote  the  same  at  the  meet- 
ing of  the  stockholders  of  the  company,  thus  indi- 
Ufht  la  T<it«.  j-gjjjjg  fhgj  jj  ^yJ^g  stock  they  intended  to  authorize 
the  issue  of,  and  not  certificates  of  indebtedness  ;  for  the  in- 
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hibition  against  voting  ^#ould  be  wholly  useless  had  it  been 
intended  that  the  holders  should  become  creditors.  The  pro- 
vision is  not  unusual.  It  is  sometimes  found  in  the  statute 
itself.  See  act  of  May  5,  1877,  (74  Ohio  Laws,  183.)  Nor  is 
it  in  this  instance,  unreasonable.  The  promise  to  the  pre- 
ferred stockholders  was  to  award  them  the  first  net  earnings, 
— the  holders  of  the  common  stock  to  share  in  such  of  tne 
net  earnings  as  they  might,  by  good  management,  be  able  to 
make  over  and  above  tne  8  per  cent.  As  the  barden  was 
upon  the  common  stockliotders,  the  power  to  manage  might 
fairly  be  left  with  them.  In  aity  view,  it  is  fair  to  treat  the 
proviso  as  but  an  arrangement  between  two  classes  of  stock- 
holders which  did  not  concern  the  public.  It  is  true  that 
one  characteristic  of  stock,  generally,  is  that  it  can  be  voted 
upon.  But  this  is  not  essential.  Indeed,  instances  may  arise 
wnere  it  is  good  policy  to  prohibit  the  voting  upon  stock. 
Ryan  v.  Railway,  10  Amer,  Law  Rec.  263  ;  Ex  parte  Holmes, 
S  Cow.  (N.  Y.),  426;  American  Railway  Frog  Co.  v.  Haven, 
101  Mass.  398  ;  State  v.  Hunton,  28  Vt.  594.  And  the  point 
here  is,  not  whether  any  question  of  public  policy  intervenes 
to  make  it  improper  for  the  preferred  stockholders  to  pos- 
sess a  right  to  vote,  but  whether  any  such  question  inter- 
venes to  make  it  imperative  that  they  shall  have  that  right. 
Nor  did  the  stipulation  guarantying  to  the  holders  of  the 
preferred  stock  payment  of  dividends  thereon  negative  the 
idea  that  they  were  stockholders.  It  was  not  a 
stipulation  to  pay  dividends  in  any  event,  but  a  «"*'»"tr«' 
stipulation  to  pay  only  out  of  surplus  profits;  for  SiHteTJ* 
the  company  must  be  presumed  to  have  proceeded 
in  view  of  the  terms  of  the  second  section  of  the  act  referred 
to,  and  the  general  rule  of  law  on  the  subject.  That  rule  is 
that  payment  of  dividends  to  preferred  stockholders  differs 
from  such  payment  to  the  holders  of  common  stock  only  in 
that  the}'  are  entitled  to  dividends  in  priorit^f,  to  any  dividends 
upon  the  common  stock.  Dividenas  to  either  are  to  come 
from  one  common  source,  to-wit,  from  funds  properly  appli- 
cable to  the  payment  of  dividends;  that  is  to  .say,  net  earn- 
ings. In  the  nature  of  things,  this  must  be  so.  As  well  might 
one  member  of  a  partnership  be  permitted  to  appropriate  to 
his  own  use  assets  of  the  firm  to  the  prejudice  of  creditors 
as  for  a  stockholder  of  a  corporation  to  do  it.  A  contract 
to  permit  this  to  be  done  would  be  contrary  to  public  pol- 
icy, and  void.  Pierce,  R.  R.  124,  125  :  St.  John  v.  Erie  R. 
Co.-,  22  Wall.(U.  S.),  136;  Lockhartv.  VaoAistyne,  31  Mich. 
76;  Taft  V.  Hartford,  etc..  R.  Co.,  8  R.  I.  310;  Painesville  & 
H.  R.  Co.  V.  King,  17  Ohio  St.  534.  And  now  provision  to 
the  same  effect  is  made  by  statute.  1  Smith  &  B.  Rev.  St. 
935- 
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It  may  not  be  easy  to  satisfaitorily  determine  what  office 
the  mortgage  from  the  Dayton  &  Michigan  Company  to  hold- 
ers of  the  certificates  to  secure  payment  of  divi- 
Mort«M«to  dends  was  expected  to  perform,  inasmuch  as  those 
iHIdl."*'  holders,  if  stockholders,  could  not  thereby  be  given 
priority  over  creditors,  either  then  existing,  or 
those  who  became  such  afterwards.  However,  this  consi:!- 
■eration  is  hardly  a  sufficient  reason  for  concluding  that  the 
giving  of  the  mortgage  implied  a  purpose  to  change  the  ap- 
parent status  of  the  holders,  thougn  not  entirely  inconsistent 
with  such  purpose.  If,  in  giving  it,  the  intention  was  to 
treat  the  holders  as  creditors,  we  are  at  a  loss  to  account  for 
the  absence  of  any  provision  fixing  a  definite  time  when  the 
debt  would  mature,  and  the  creditors  have  a  right  to  enforce 
-a  return  of  the  principal  sum  advanced  ;  and,  though  the  in- 
strument, regarded  as  made  to  stockholders,  was  ineffectual 
to  accomplish  the  most  usual  purpose  of  a  mortgage,  yet  it  does 
not  follow  that  it  was  a  vain  tning,  especially  when  consid- 
ered in  connection  with  the  agreement  against  the  execution 
of  a  further  mortgage.  The  Dayton  &  Michigan  Com- 
pany's road  having  been  leased,  and  being  then  in  the  posses- 
sion of  the  lessee,  and  being  operated  by  it,  a  contract  of  rec- 
ord might  have  been,  in  the  view  of  the  company,  important, 
in  order  to  clearly  establish  the  rights  of  the  new  stockhold- 
ers, and  the  obligation  of  the  lessee  company  to  them,  and 
for  the  information  of  the  public  ;  and  this  might  as  well  be 
done  by  mortgage  as  in  any  other  way.  It  maybe  added  that, 
so  far  from  being  inconsistent  with  the  idea  of  an  issue  of 
stock,  it  is  directly  in  line  with  it,  inasmuch  as  preferred  stock 
is  itself  a  form  of  mortgage.     2  Redf.  R.  R.  §  237. 

As  to  the  guaranty  of  the  Cincinnati,  Hamilton  &  Dayton 
Company,  had  it  been  absolute  and  unconditional,  it  is  diffi- 
cult to  see  how  it  could  change  the  character  of 
4^iut«ni  tli'e  issue,  or  be  antagonistic  to  the  general  pur- 
^■■nai;  pose  expressed  by  the  pertificates.  But  its  agree- 
tU'l'Mort^"  "lent  with  the  preferred  stockholderswas  at  best 
«)«<■  "frail-  onlv  a  collateral  undertaking,  and  could  not  r^se 
rwui.  hi^lier  in  obligation  than  the  orieina!.     The  stipu- 

lation that  no  mortgage  should  thereafter  be  made 
to  the  prejudice  of  the  holders  of  the  preferred  slock  does 
not,  under  the  circumstances,  seem  out  of  harmony  with  the 
general  purpose.  The  proceeds  from  the  disposition  of  the 
preferred  stock  were  expected  to  relieve  the  company  of  its 
mortgage  debts ;  and,  as  its  road  was  being  operated  by  a 
lessee,  the  incurring  of  general  debts  or  expenses  would  not 
be  necessary.  In  such  case  astipulation  against  further  mort- 
gage debts  would  not  be  without  its  use,  inasmuch  as  it  would 
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tend  to  give  added  value  to  the  certificates  in  the  market ; 
nor  would  it  be,  from  any  standpoint,  inconsistent  with  the 
end  to  be  accomplished.  At  all  events,  it  was  ciearly  a  mat- 
ter concerning  which  the  parties  interested  might,  as  stock- 
holders, lawfully  contract.  Besides,  this  provision,  as  it 
seems  to  us,  indicates  that  it  was  intended  to  treat  these  hold- 
ers as  stockholders,  rather  than  creditors;  for,  if  they  were 
the  latter,  the  lien  of  their  debt  was  to  be  fully  secured,  by 
the  mortgage,  and  no  subsequent  mortgage  could  prejudice 
them,  while,  if  simply  stockholders,  though  entitled  to  a  pref- 
erence, the  company  might  so  incumber  its  property  by 
subsequent  mortgages  as  to  make  payment  of  preferred  divi- 
dends impossible.  And  no  reason  is  perceived  why  this 
agreement  might  not,  with  propriety,  be  carried  into  a  mort- 
gage, if  made  to  preferred  stockholders,  though  it  might  ex- 
cite surprise  if  found  in  a  mortgage  to  creditors;  for  a  cove- 
nant, in  a  mortgage  executed  to  secure  payment  of  a  debt, 
that  the  debtor  would  never  give  another  mortgage  on  the 
same  property,  would  be  an  anomaly. 

To  construe  the  act  of  April  16,  1870,  as  authorizing  the 
issue  of  the  certificates  of  indebtedness  in  the  guise  of  stock, 
would  be  to  impute  to  the  general  assembly  that  enacted  it, 
bad  faith,  which  is  not  permissible;  and  to  hold  that  the 
stockholders,  by  their  resolution  of  December  22,  1870,  and 
the  company,  by  the  certificates  issued  on  the  authority  of 
that  resolution,  intended  to  issue  evidences  of  debt,  though 
in  the  form  of  certificates  of  stock,  is  to  convict  the  parties 
of  an  attempt  to  obtain  property  under  false  pretenses  ;  for, 
if  stock  was  issued  which  in  law  became  part  of  the  capital 
stock  of  the  company,  the  power  to  issue  it  was  undoubted, 
and  being  non-taxable,  was  likely  to  prove  of  high  value  in 
the  market,  and  to  so  continue  as  long  as  the  company's  af- 
fairs were  prosperous ;  while  if  certificates  of  debt  were  is- 
sued, they  were  of  much  less  value,  because  of  being  taxable 
in  this  state  the  same  as  other  credits,  and  because  of  a  doubt 
as  to  the  power  of  the  jompany  to  issue  certificates  in  the 
amount,  and  bearing  the  rate  of  increase,  authorized  by  the 
resalution.  A  court  will  hesitate  long  before  making  so  dam- 
aging,  and,  under  the  circumstances,  so  improbable,  an  im- 
putation. The  conclusion  seems  clear  that  the  purpose  was 
to  issue  stock,  and  not  evidences  of  debt.  It  also  seems  that 
the  purpose  was  not  inaptly  expressed  in  the  form  of  certifi- 
cates adopted  and  issued,  and  that,  to  justify  a  holding  which 
will  defeat  that  purpose,  a  court  should  be  fully  satisfied  that, 
treating  the  transaction  as  a  whole,  a  debt  was  in  fact  treated. 

But  it  is  further  objected  that  the  issue  cannot  be  created 
as  an  issue  of  stock  because  additional  provisions  to  be  found 
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in  the  lease  and  in  the  mortgage,  taken  in  connection  with  the 
provision  in  the  certificates  against  voting,  and  for 
Cftiuurai  the  giving  of  a  mortgage  hy  each  of  the  compa. 
•'jmjZnl'i  lies.  Stamp  the  certificates  with  a  rate  of  dividends 
4iiM*><>.  as  an  absolute  and  continuing  obligation,  pava- 
ble  in  any  event ;  and  hence,  notwithstanding  that 
the  issue  of  stock  is  authorized  by  the  act.  and  that  the  word 
"  stock  "  is  used  to  describe  tho  issue  in  the  certificates,  they 
are  in  reality  certificates  of  indebtedness;  that  otherwise 
there  would  nave  been  no  object  in  inserting  the  above  pro- 
visions in  the  certificates,  or  in  executing  the  mortgage.  To 
these  objections,  so  lar  as  not  hereinbefore  considered,  it  may 
be  answered  that  the  stipulation  of  the  Cincinnati,  Hamilton 
is.  Dayton  Company  to  pav  the  dividends  on  the  preferred 
stock  in  the  lease  is  an  undertaking  wholly  between  the  two 
railroad  companies,  and  there  is  no  proviso  in  the  mortgage 
bv  that  company  that  it  will  pay  such  dividends  independent 
of  the  agreement  of  the  Dayton  &  Michigan  Company  topay. 
On  the  contrary,  the  covenant  is  that  tne-  former  companv 
promises  that  the  latter  will  and  does  guaranty  to  the  hold- 
ers of  the  shares  of  the  preferred  stock,  as  and  when  they 
become  due  according  to  the  terms  of  the  certificates  there- 
of, the  payment  of  the  dividends  thereon  ;  and  the  right  to 
enter  upon  and  sell  by  the  trustee  is  upon  like  condition. 
Here  is  not,  then,  an  agreement  with  the  preferred  stock- 
holder by  the  Cincinnati,  Hamilton  &  Dayton  Company,  to 
pay  dividends  in  any  event,  but  only  that  the  Dayton  &  ftich- 
igan  Company  shall  pay  the  same  as  and  when  thev  become 
due  according  to  the  terms  of  the  certificates.  Tliis,aswe 
have  already  found,  means  payment  out  of  net  earnings,  and 
not  otherwise.  It  seems  plain,  then,  that  this  provision  of  the 
mortgage  in  no  way  enlarges  the  obligations  of  cither  com- 
pany to  the  holders  of  the  preferred  stock. 

The  authority  given  by  the  mortgage  to  the  trustee,  in  case 
of  default,  to  enter  into  possession  and  operate  the  road, 
would,  as  between  the  preferred  stockholders  and 
Amtboriiria  the  holders  of  the  commt)n  stock,  amount  to  no 
■>rts>fe  to  more  than  an  assumption  of  control  by  the  former, 
•hnofnii-  ^y  reason  of  the  inability  of  the  latter  to  so  man- 
nwd.  age  the  business  as  to  comply  with  the  company's 

agreement  to  pay  dividends  to  those  entitled  out 
of  the  net  earnings,  a  proceeding  which  would  be  neither  un- 
just nor  illegal,  and  affords,  as  we  think,  no  ground  for  as- 
suming that  the  stock  was  thereby  converted  into  a  debt. 
The  option  to  foreclose  given  to  the  trustee  was  but  a  mode 
provided  for  the  winding  up  of  the  affairs  of  an  insolvent  cor- 
poration in  place  of  the  ordmary  way,  by  authority  of  acourt 
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a  receiver,  while  the  power  to  distribute  proceeds  first  to  the 
preferred  stockholders  to  the  amount  due  as  dividends,  and 
then  the  face  value  of  stocks  after  satisfying  prior  lawful 
charges,  was  an  arrangement  which  stockholders,  as  between 
themselves,  were  competent  to  make,  and  which  might  with 
as  great  propriety  be  ma^e  between  stockholders  as  between 
company  and  creditors.  Any  question  arising  upon  this 
provision  would  concern  only,  and  be  settled  between,  stock- 
holders of  the  two  classes.  VVhile,  in  the  absence  of  statutory 
provision  or  agreement  otherwise,  the  preferred  shareholder, 
in  the  distribution  upon  a  dissolution  of  the  corporation,  be- 
comes a  common  shareholder;  yet,  when  a  preference  as  to 
capital  has  been  expressly  contracted  for,  it  is  otherwise. 
Cook,  Stocks,  §  378  ;  McGregor  v.  Home  Ins.  Co.,  33  N,  J. 
Eq.  181.  In  this  view,  the  term  *'  prior  lawful  charges  "  will 
be  held  as  not  here  used  in  any  technical  sense,  or  importing 
legal  liens  upon  the  property  and  franchises  of  the  company, 
but  rather  in  the  general  acceptation  of  equitable  claims, 
which,  proper  steps  being  taken  therefor,  may  be  charged 
thereon.  As  against  stockholders,  general  debts  of  the  com- 
pany may  be  treated  as  lawful  charges  to  be  paid  from  the 
assets  prior  to  distribution  among  stockholders. 

The  proviso  in  the  mortgage  Tor  the  sale  or  exchange  of 
the  certificates  at  such  rate  that  the  total  amount  of  the  divi- 
dends should  never  exceed,  in  the  aggregate,  the 
aggregate  interest  at  that  time  (December  22,  1870)  """  »''«| 
payable  on  the  outstanding  mortgage  bonds,  seems  S^** 
upon  its  face  to  afford  some  ground  for  the  claim 
01  counsel  that  it  was  made  in  order  to  limit  the  issue  so  as, 
to  bring  it  within  corporate  capacity  to  pay  interest,  i.  e., 
within  the  limit  to  which,  by  section  3287,  Rev-  St.,  railroad 
companies  are  confined  in  agreements  for  interest  on  bonded 
debts,  and  the  further  claim  that  this  points  to  the  conclusion 
that  the  certificates  were  really  intended  for,  and  understood 
to  be,  certificates  of  indebtedness.  But  we  can  hardly  give 
to  this  provision  the  importance  claimed  for  it  by  the  learned 
counsel,  and  it  is  our  duty  to  reconcile  it  with  the  avowed 
purpose,  construed  in  the  light  of  the  other  parts  of  the  trans- 
action, if  this  can  reasonably  be  done.  Jt  may  fairly  be  sup- 
posed that  the  rate  of  dividend  (8  per  cent.)  was  adopted  to 
attract  purchasers,  and  induce  the  holders  of  7  per  cent. 
bonds  to  take  the  certificates  in  payment;  and  then,  in  order 
that  the  burden  which  at  that  time  rested  upon  the  lessee 
company,  by  reason  of  the  lease,  to  pay  the  interest  on  the 
bonded  debt,  should  not  be  increased,  the  provision  was  made 
that  the  dividends  should  not  exceed  in  the  aggregate  the  ag- 
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gregate  interest  on  the  bonds.  At  least,  this  explanation 
seems  reasonable.  Even  if  it  be  conceded  that  this  clause  is 
not  consistent  with  the  expressed  purpose  of  the  resolution 
of  the  stockholders,  as  to  some  of  its  features,  that  concession 
but  raises  the  question,  which  of  two  or  more  inconsistent 
clauses  shall  prevail?  This  proviso,  in  conjunction  with  the 
one  giving  authority  to  enter  into  possession  and  operate  the 
road,  ana  to  foreclose  and  distribute  proceeds  to  preferred 
stockholders,  and  other  circumstances  referred  to,  may  be 
evidence  of  a  loan,  but  of  themselves  are  not,  we  think,  of 
sufBcient  weight  to  warrant  the  conclusion  that  that  which 
purports  to  be  stock  is  not  really  stock ;  and,  upon  the  whole 
case,  if  the  contention  of  counsel  is  correct,  this  entire  trans- 
action was  apparently  unwarranted  in  law.  Such  an  inter- 
fretation  should  not  be  accepted,  if  it  can  fairly  be  avoided, 
t  is  a  recognized  rule  of  construction  that,  where  a  contract 
is  susceptible  of  two  constructions,  one  of  which  would  make 
it  legal  and  valid,  and  the  other  illegal  or  invalid,  preference 
will  be  given  to  the  former,  and  the  contract  construed,  if 
possible,  so  as  to  make  it  lawful,  reasonable,  and  operative. 
This  company  was  organized  under  a  special  act  passed  March 
5.  1851,  by  wnich  its  authorized  capital  was  placed  at  $3,000,- 
000.  As  to  its  power  to  execute  mortgages,  it  was  governed 
by  the  provisions  of  the  act  of  February  1 1 ,  1 848,  which  gave 
authority  to  borrow  money  not  exceeding  its  authorized 
capital,  and  pledge  the  property  and  income  of  the  corpo- 
ration, limiting  the  rate  of  interest  to  7  per  cent,  per  annum, 
and  the  form  of  indebtedness  to  that  of  bonds  and  promissory 
notes.  Now,  the  pr'»ject,  as  we  have  seen,  contemplates  an 
issue  of  $3,700,000, — a  sum  much  in  excess  of  the  authorized 
capital,  and  in  the  form  of  certificates  of  preferred  stock. 
Under  the  act  of  April  16,  1870,  this  might  lawfully  be  done; 
but,  if  the  claim  of  counsel  be  correct,  how  can  we  escape 
the  conclusion  that  the  whole  transaction,  being  not  only  un- 
authorized by  the  charter,  but  in  direct  violation  of  itt 
terms,  was  beyond  corporate  capacity,  and  invalid?  The 
corporation  itself  would  doubtless  be  estopped  to  deny  its 
validity  because  it  had  received  and  been  benefited  by  the 
creditors'  money,  and  probably  the  common  stockholders 
because  of  ratification  and  acquiescence.  But,  in  case,  an 
issue  should  arise  between  subsequent  creditors  holding 
claims  founded  upon  transactions  clearly  within  the  corpo- 
rate powers  and  tnose  relyine  upon  the  contract  beyond  its 
powers,  it  would  seem  clear  that  the  former  claim  would  be 
preferred,  and  the  latter,  for  the  reasons  stated,  held  to  be 
invalid;  and,  without  doubt,  the  circumstances  would  justify 
the  attorney  general,  in  the  name  of  the  state,  in  instituting 
proceedings  in  giio  warratito  against  the  corporation. 
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By  the  recitals  in  the  mortgage,  it  appears  that  at  the  date 
of  that  instrument  the  boadeadebt  of  the  Dayton  &  Michigan 
Company  exceeded  the  amount  of  its  authorized  capital  stock. 
How  this  was  brought  about,  we  are  not  concerned  to  inquire. 
That  it  was  no  may  have  afforded  a  powerful  motive  induc- 
ing the  company  to  take  effective  means  to  redeem  the  bonded 
debt,  and  thus  relieve  the  company  and  its  creditors  of  the 
embarrassment  incident  to  that  situation.  But,  whether  the 
construction  we  incline  to  place  upon  this  mortgage  is  correct 
or  not,  the  result,  we  think,  must  be  the  same.  Of  more  im- 
portance than  the  construction  of  the  provisions  of  the  mort- 
gage, or  the  determination  of  whether  or  not  those  provisions  ' 
are,  in  all  particulars,  at  one  with  the  language  of  the  certif- 
icates, is  the  controlling  consideration,  paramount  to  all 
others,  that  the  expressed  purpose  and  object  of  this  trans- 
action  was  to  pay  a  bonded  mortgage  debt  by  the  issue  of 
stock  under  a  law  which  gave  unquestioned  authority  for 
such  issue.  The  power  given  b}'  the  stockholders  was  to 
execute  a  mortgage  in  pursuance  of  the  resolution,  and  not 
inconsistent  with  the  act.  The  company  held  out  to  the 
world  that  it  was  proceeding  under  that  resolution,  and  with- 
in the  terms  of  the  statute.  If  there  is  irreconcilable  differ- 
ence between  the  certificate  and  resolution,  and  the  mort- 
gage, (which  we  think  there  is  not,)  the  latter  must  give 
way,  and  the  former  be  held  to  control.  The  incident  cannot 
overbear  the  principal. 

It  is  urged  that  preferred  stock  is  not  capital  stock,  within 
the  meaning  of  the  section  (2746,  Rev.  St.)  which  authorizes 
the  holders  of  shares  of  the  capital  stock  of  any  company,  the 
capital  stock  of  which  is  taxed  in  the  name  of  the  company, 
to  omit  such  shares  from  their  tax  return,  and  hence  is  not 
exempted  from  that  section.  It  is  true  that  the  funds  arising 
from  the  sale  of  the  certificates  did  not  enter  into  the  origi- 
nal purchase  of  the  property  which  the  corporation  itself  was 
required  to  list  for  taxation.  But  the  property  of  the  corpo- 
ration was  pledged  for  payment  of  the  bonded  debt ;  and,  in 
a  sense,  that  debt  reduced  the  value  of  the  property.  This 
debt  was,  to  the  extent  that  the  preferred  stock  was  disposed 
of,  wiped  out  by  exchange  for,  or  the  proceeds  of,  the  certif- 
icates; and  the  company  s  interest  in  the  property  was  ren- 
dered, by  that  amount,  more  valuable.  The  same  result,  in 
the  contemplation  of  the  statute,  was  reached  as  though  there 
had  been  an  increase  of  the  common  stock,  and  the  funds 
thus  acquired  had  been  applied  in  discharge  of  the  bonded 
debt. 

We  do  not  question  that  the  rule  of  exemption  is  to  be 
strictly  construed ;  but  where  the  purpose  authorized,  and 
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the  purpose  declared,  is  an  issue  of  stock,  and  not  the  creation 
of  a  debt,  the  proof  that  such  purpose  has  failed,  and  that  a 
debt  has,  after  all,  been  created,  should  be  clear  and  convinc- 
ing. In  this  case,  to  our  minds,  it  is  not  so.  We  are  of 
opinion  that,  under  the  facts  and  circumstances  of  the  case, 
these  certificates  are  certificates  of  preferred  stock,  and  not 
certificates  of  indebtedness ;  that  they  are  shares  of  the  capital 
stock  of  the  Dayton  &  Michigan  Railroad  Company,  and 
that,  inasmuch  as  the  company  pays  ta,\es  in  this  state  on  its 
property,  the  shares  are  exempt  from  taxation.  The  cross- 
petition  will  be  ordered  dismissed,  and  judgment  rendered 
for  plaintiff.    Judgment  accordingly. 


Fidelity  Insurance  Trust  &  Safe  Deposit  Co. 


Shenandoah  Valley  R.  Co. 

{IVesi  Virginia  Supreme  Court  of  Appeals,  March  20,  iSpo.) 

Mortgage — Caneallatloii  of  Bonds — Equitobia  Righti  of  Bondholdar  Undar 
Agreamenti — The  C.  I.  Co.  holds  first  mortgage  bonds  under  a  mortgage, 
dated  in  1872,  given  by  the  S.  V.  R,  Co. ;  and  the  two  cortipanies  make  an 
executory  agreement  providing  that  the  bonds  held  by  Che  C.  I.  Co.  shall 
be  canceled,  and  in  place  of  them  the  5.  V.  R.  Co.  shall  issue  and  deliver 
to  the  C.  1.  Co.  second  mortgage  bonds,  which  are  to  be  subject  to  certain 
first  mortgage  bonds,  specified  in  the  agreement  to  be  issued  by  the  S.  V,' 
R.  Co.  to  go  to  other  parties,  to  complete  the  railroad  of  the  S.  V.  R.  Co. 
Under  the  agreement,  the  bonds  under  the  mortgage  of  1872  are  canceled, 
and  a  release  of  that  mortgage  is  made  by  the  trustee  therein.  Then  the 
S.  V.  R.  Co.  executes  three  mortgages  on  its  property ;  the  trustee  therein 
having  notice  of  the  right  of  the  C.  I  Co.  undersaid  agreement.  It  never 
delivered  to  the  C.  I.  CS.  the  second  montage  bonds  called  for  by  said 
agreement.  The  C.  I.  Co.  is  keld  entitled  to  equitable  compensation  under 
such  an  ^reement  for  the  failure  of  the  S.  V.  R.  Co.  to  deliver  such  sec- 
ond mortgage  bonds.  Heid,  that  by  force  of  such  agreement,  notwith- 
standing the  failure  to  deliver  such  second  morU^e  bonds,  the  equitable 
compeiisation  for  such  failure  decreed  to  the  C.  I.  Co.  must  be  subject  to 
the  first  mortgage  bonds  to  which  such  agreement  made  the  second  mort- 
gage bonds  subject ;  and  it  cannot  be  accorded  priority  over  such  bonds 
by  reason  of  the  mortgage  of  1872. 

Sama — Rapudtation  of  Agreemant— Priority.— The  C.  1.  Co.  rcpifdiated 
such  agreement,  and  claimed  as  for  the  said  canceled  bonds,  and  did  not 
demand  such  second  mortgage  bonds,  and  never  claimed  any  compensa- 
tion under  said  agreement  for  failure  to  deliver  the  second  mortga^ 
bonds  until  aftera  decree  holding  it  bound  by  said  agreement.  For  this 
reason,  though,  had  such  bonds  been  delivered  according  to  the  agree- 
mejit,  they  could  have  been  sold  by  the  C.  I.  Co.  at  par,  and  that  company 
is  thus  damaged  by  such  failure  to  deliver  the  bonds,  yet  these  facts  wiU 
not  give  it  preference  for  the  compensation  decreed  it  over  the  first  mortgage 
bonds,  to  which  the  agreement  makes  such  second  mortgage  bonds  sub- 


jecc,  notwithstanding  such  position  of  subordination  may  entail  great  loss 
to  the  C.  I.  Co.,  as  compared  with  what  it  would  have  realized  by  a  sale  of 
the  second  mortgage  bondi  had  they  been  delivered. 

8am« — Measuro  of  Dam aga (—Priority  of  Lien.— The  measure  of  com- 
pensation under  said  agreement  is  the  amount  of  bonds  called  for  therein, 
and  the  lien  is  according  to  the  order  specified  in  such  agreement. 

Satn»~Cr«ation  of  Equ>tabi«  Lian  to  Saeure  Dobt — Every  express  execu- 
tory agreement  in  writing  whereby  the  contracting  party  indicates  an  in- 
tention to  make  some  particular  property,  real  or  personal,  or  a  fund 
therein  identified,  a  security  for  a  debt  or  other  obligation,  or  whereby  he 
promises  to  convey,  aasign,  or  transfer  the  property  as  security,  creates  an 
equitable  lien  upon  the  property  which  is  enforceable  against  the  property. 

Attaohment — Judgmant  Against  Pratldant— Proparty  In  Kandi  of  Com* 
pany, — An  attachment  agamst  the  estate  of  the  C.  1.  Co.  summons  M.. 
president  of  the  S.  V.  R.  Co.,  garnishee,  to  answer  what  property  of  the 
C.  I.  Co,  he  has  in  hand,  and  a  judgrnent  is  rendered  that  the  plaintifi  r&< 
cover  of  M„  iwesident  of  the  S.  V,  R.  Co.,  garnishee  of  C.  I.  Co.,  a 
sum  of  money,  are  not  an  attachment  and  judgment  against  the  S.  V.  R. 
Co.  as  garnishee,  and  do  not  bind  property  in  the  hands  of  the  latter  com- 
pany belonging  to  the  C.  I.  Co, ;  and  a  safe  of  the  property  under  execu- 
tion upon  such  judgment  does  not  pass  title  thereto,  or  bar  the  C.  I.  Co. 
from  setting  up  its  claim  to  such  property  against  the  S,  V.  R.  Co.,  either 
according  to  the  general  law,  or  law  of  Pennsylvania. 

Sams— Nagotiable  Mortgaga  Bond* — Sala — Titiei — Such  property  being 
negt^iable  mortgage  bonds,  and  it  not  appearing  that  when  judgment  was 
rendered  they  had  been  so  executed  as  to  be  considered  in  existence  as 
valid  mortg!^  bonds,  a  sale  of  them  under  such  proceeding  would  not 
pass  title  thereto  under  the  Pennsylvania  law. 

Appeal  from  Circuit  Court,  Jefferson  County. 
McDonald  &  Moore  and  Frank  Beckwith,  for  appellant. 
W.  H.  Trovers,  for  Shenandoah  Valley  Railroad  Co. 
Frank  P.  Clark,  Samuel  Dickson,  and  George  B.  Caldwell,  for 
the  Fidelity  Ins.,  Trust  &  Safe  Deposit  Co. 
Ckas.  L.  Lamberton,  for  First  Mortgage  Bondholders. 

Brannon,  J. — These  suits  have  been  in  this  court  on  ap- 
peals heretofore,  and  reports  of  decisions  on  such  appeals 
will  be  found  in  28  W.  Va.  623,  and  32  W.  Va.  244.  38  Am. 
&  Ene.  R-  Cas,  577,  to  which,  particularly  the  latter,  reference 
is  made  for  the  character  ana  facts  of  the  causes,  so  far  as 
thev  are  not  given  herein. 

When  the  causes  went  back  to  the  circuit  court  of  Jeffer- 
son county,  a  reference  was  made  touching  the  claim  of  the 
Central  Improvement  Company  ;  and  the  commis- 
sioner was  directed  to  hear  any  testimony  offered  ^*"^^'* 
for  or  against  that  claim,  and  to  report.     The  com-  t,,|j"i^pn„^ 
misstoner's  report  found   in  favor  of  the  Central  BHtco. 
Improvement   Company   against  the  Shenandoah 
Valley  Railroad  Company  on  account  of  its  claim  based  on 
second  mortgage  bonds,  $250,000,  with  interest  from  April  1 , 
1879,  to  October  i,  1889,  and  on  account  of  its  claim  based 
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on  income  bonds,  $379,224,  with  interest  from  April  i,  1879- 
to  October  i,  i88g,  both  aggregating  $1,025,635.12,  and  from 
that  sum,  made  up  in  common  from  the  claims  based  on  botn 
classes  of  bonds,  he  deducted  $11,000  for  the  amount  of  a.  sa^e 
made  under  an  attachment  of  B.  K.  Jamison  &  Co.  ag^aii^st 
the  Central   Improvement   Company  of    certain   bonds,     ^ 
hereinafter  stated,  with  interest  from  October,  1879,  to  Octo- 
ber I,  1889,  aggregating  $17,600.     The   report  gave  the     <J^ 
mand   of  the  Central  Improvement  Company  priority   t>'ve'' 
all  of  the  mortgages  made  by  the  Shenandoah   Valley    Fts*"- 
road  Company  to  the  Fidelity  Insurance,  Trust  &  Safe    D^ 
posit  Company,  trustee  for  bondholders.     Exceptions    -vvere 
takenby  the  Fidelity  Company,  in  effect,  because  of  theairio^J"'  • 
found  in  favor  of  the  Central  Improvement  Company,  and    tie- 
cause  any  amount  was  found  for  it,  and  because  the  rer»ort 
gave  the  Central  Improvement  Company  preference  over  its 
mortgages,  and  other  causes.     The  Shenandoah  Valley    R-^il- 
road  Company  excepted  because  any  amount  whatevex"    vvas 
found  against  it  in  favor  of  the  Central  Improvement  Com- 
pany, and  because  it  did  not  report  certain  attachment    su^^s 
pending  in   Philadelphia  against  the  Central   Improvern^"' 
Company  as  pending,  and  tne  priorities  and  amounts  ther^"! 
should  there  oe  recoveries  therein.     The  court,  on  the  hear- 
ing, held  and  decreed  that  the  Central  Improvement  C*'!''" 
pany  was  entitled  to  $127,000  without  interest  until  the     de- 
cree, and  refusing  it  costs,  and  declaring  its  claim  a  lien   *" 
the  railroad  property  in  preference  to  the  mortgages  of     *"^ 
Fidelity  Company,  and  all  other  demands.     From  this  deei**^ 
of  December  3,  1889,  Crumlish's  administrator  has  appei*J*** 
to  this  court.     Said  administrator,   the  Shenandoah   v  ^J**? 
Railroad  Company,  and  the   Fidelity  Company  all  cothP^^'j 
of  said  decree,  and   specify  errors   therein.     Crumlish's    ^' 
ministrator,   representing  stockholders   of   the  Central       "-^^ 
provement  Company,  complains  because  the  decree  all*?     ^ 
only  $127,000  for  its  demand,  and   refuses  interest  for    '•^^ 
prior  to  date  of  the  decree,  and  because  it  refuses  costs-         ^g 
On  April  29,  1878,  an   agreement  was  made  betweer»       ^  ^^ 
Shenanooah  Valley  Railroad  Company  and  the  Central       ,^^,1 
provement  Company  reciting  that,  under  coixt^'    ._ 


isre««*it  u  theretofore  made  between  said  railroad  com  'f   ^^^ 

Uaa^fbomdi.  ^""^  ^^'"^  improvement  company,  the  improve  '^2L  ^p- 

company  had  agreed  to  build  the  road  from  ^*       .^n- 


herdstown  to  the  Chesapeake  &  Ohio  Railroad,  near  S*^i«ig 
ton, — 133  miles, — and  had  done  a  large  amount  of  K^^^^^^-^i^jt 
and  masonry  on  the  first  75  miles  south  of  ShepherdsC*^      y' 
and,  by  reason  of  the  financial  panic  of  1873,  work  had  c&S^^ 
up  to  the  date  of  the  agreement,  and  that  it  was  the  des7/ji     / 
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both  parties  to  the  agreement  that  the  bonds  which  had  been 
paid  to  the  Central  Improvement  Company,  and  by  it  pledged 
to  other  parties  be  retired  and  canceled,  m  order  that  a  new 
contract  between  John  Satterlee  &  Co,  and  Alfred  Crevelin^ 
and  the  Shenandoah  Valley  Railroad  Company  might  be 
carried  out  for  the  completion  of  the  road  to  the  Chesapeake 
&  Ohio  Railroad;  and,  in  order  that  the  Central  Improve- 
ment  Company  be  released  from  all  liability  under  its  con- 
tracts to  build  the  railroad,  it  was  provided,  first,  that  the 
securities  deposited  with  the  Pennsylvania  Railroad  Com- 
pany for  advances  by  it  to  the  Central  Improvement  Com- 
pany should  be  surrendered  by  the  Pennsylvania  Railroad 
Company,  it  agreeing  to  receive  in  exchange  therefor  $250,- 
000  of  an  issue  of  $500,000  6  per  cent,  currency  second  mort- 
gage bonds  of  the  Shenandoah  Valley  Railroad  Companv, 
subject  to  a  prior  lien  of  $15,000  per  mile  of  first  mortgage  o 
per  cent,  bonds,  which  second  mortgage  bonds  the  Snenan- 
doah  Valley  Railroad  Company  agreed  to  deliver  to  the  Penn- 
svlvania  Railroad  Company  ;  ana  it  provided,  icrawrf,  that  the 
Central  Improvement  Company  should  deliver  to  the  Shen- 
andoah Valley  Railroad  Company  all  its  first  mortgage  bonds 
held  by  the  Central  Improvement  Company  received %v  it  for 
the  work  it  had  done ;  and  it  provided,  third,  that  the  Shenan- 
doah Valley  Railroad  Company  should  issue  and  deliver  to  the 
Central  Improvement  Company  $250,000  of  the  second  mort- 
gage bonds,  aforesaid,  in  full  consideration  for  the  delivery  and 
cancellation  of  the  securities  aforesaid ;  and  the  agreement 
provided, /i'ar//;,  that  the  Shenandoah  Valley  Railroad  Com- 
pany should  issue  and  deliver  to  the  Central  Improvement 
Company,  in  payment  for  the  amount  received  by  it  from 
subscribers  to  its  capital  stock,  which  had  been  expended  in 
the  work,  the  amount  paid  in  on  said  stock,  with  interest,  6 
per  cent,  currency  income  bonds  of  the  Shenandoah  Valley 
Railroad  Company,  said  bonds  to  be  taken  at  50  cents  on  the 
dollar,  to  be  subject  only  to  the  first  and  second  mortgage 
bonds  therein  mentioned  ;  and  the  agreement,  _;f/"///,  released 
the  Central  Improvement  Company  from  damages  for  breach 
of  its  contracts  for  construction  of  the  railroad.  See  this 
agreement,  32  W.  Va,  253,  38  Am.  &  Eng.  R.  Cas.  577. 

Under  this  agreement,  the  vice-president  of  the  Shenan- 
doah Valley  Railroad  Company,  and  the  trustee  under  a 
mortgage  made  by  said  company  dated  October  15, 
1872,  canceled  $531,000  first  mortgage  bonds  which  "iitwio*  4* 
were  still  held  and  owned  by  the  Central  Improve-  l^^'","!."' 
ment  Company;  and  the  trustee  made  a  release  of 
that  mortgage.  Afterwards  the  administrator  of  Crumlish 
brought  a  chancery  suit,  Crumlish  having  been  a  stockholder 
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in  the  Central  Improvement  Company,  in  behalf  of  his  estate 
and  other  stockholders,  to  realize  the  assets  of  said  company 
to  pay  its  debts,  and  distribute  the  residue  among  stocknola- 
ers,  and  particularly  to  declare  the  cancellation  AT  said  bonds 
invalid  as  made  by  said  railroad  company  and  trustee  with- 
out lawful  authority,  and  to  hold  said  release  void,  and  set 
up  its  claim  to  said  canceled  bonds,  and  have  their  amount 
enforced  as  under  said  first  mortgage.  It  afterwards  filed  an 
amended  bill,  alleging  that  the  Shenandoah  Valley  Railroad 
Company  claimed  that  its  right  to  said  $531,000  first  mort- 
gage bonds  had  been  released  and  discharged  by  the  said 
agreement  of  April  29,  1878,  and  attacking  that  agreement  as 
invalid,  and  as  offering  no  impediment  to  its  claim  to  have 
restored  to  it  said  canceled  bonds,  and  their  enforcement 
under  said  mortgage  of  October  15,  1872. 

The  circuit  court  decreed  the  agreement  of  April  29,  1878, 
void,  and  decreed  that  the  Central  Improvement  Company 
was  entitled  to  the  $531,000  first  mortgage  bonds,  and  that 
the  mortgage  of  October  1 5,  1872,  remained  unreleased.  The 
receiver  ofthe  Central  Improvement  Company  and  Crura- 
lish's  administrator  thereupon  filed  petitions  in  asuit  pend- 
ing in  the  circuit  court  of  Jefferson  county  brought  by  the 
Fidelity  Insurance,  Trust  &  Safe-Deposit  Company  against 
the  Shenandoah  Valley  Railroad  Company  to  foreclose  mort- 
gages, setting  up  the  same  claim  in  said  petition  as  had  been 
made  in  the  suit  of  Crun:>lish,  and  alleging  the  said  decree  in 
its  favor, — in  short,  to  participate  in  the  proceeds  of  any  sale 
of  the  railroad  under  decree,  and  realize  its  $531,000  first 
mortgage  bonds;  and  upon  such  petitions  a  decree  of  the 
same  import  was  rendered  as  in  the  Crumlish  suit,  allowing 
the  Central  Improvement  Company  its  original  claim  for 
mortgage  bonds,  declaring  said  agreement  and  release  of  the 
first  mortgage  invalid. 

An  appeal  was  taken  to  this  court;  and  on  February  25, 
1889,  this  court  decided  that  appeal,  holding  that  the  agree- 
ment of  April  29,  1878,  was  valia  and  binding  on  the  Shenan- 
doah Valley  Railroad  Company  and  the  Central  Improve- 
ment Company,  and  the  release  made  by  the  trustee  of  the 
first  mortgage,  dated  October  15.  1872,  was  valid,  and  that 
under  the  contract  of  April  29,  1 878,  on  the  cancellation  of  the 
$531,000  first  mortgage  bonds  held  by  the  Central  Improve- 
ment Company,  that  company  became  at  once  entitled  to  the 
$250,000  second   mortgage  bonds,  and  the  income  bonds,  as 

grovided  for  in  said  agreement,  (W.  Va,),  38  Am.  &  Eng. 
..  Cas.  577.  That  agreement  being  executory,  and  said  bonds 
not  having  been  delivered  under  it,  a  question  arose  in  this 
court  whether,  as  the  said  railroad  company  had  subsequent- 


ly  made  three  mortgages  ts  the  Fidelity  Insurance,  Trust  & 
Safe-Deposit  Company,  to  secure  large  amounts  of  bonds, 
the  said  railroad  comp'anj'  had  disabled  itself  to  perform  said 
agreement ;  and  that  question  turned  upon  whether  or  not 
the  said  Fidelity  Insurance,  Trust  &  Safe-Deposit  Company 
had  notice  of  the  rights  of  the  Central  Improvement  Com- 
pany under  said  agreement  when  said  mortgages  were  exe- 
cuted. This  court  held  that,  as  the  said  mortgagee  trustee 
had  constructive  notice  of  said  ageeement,  said  mortgages, 
and  the  rights  of  bondholders  under  them,  were  subject  to 
the  rights  of  the  Central  Improvement  Company  under  that 
agreement ;  and  for  that  reason  the  Shenandoah  Valley  Rail- 
road Company  had  not  disabled  itself  from  a  specific  perform- 
ance of  that  agreement.  The  right  of  the  Central  Improve- 
ment Company  under  said  agreement  was  called  in  the  opinion 
then  delivered  an  "equitable- lien,"  That  opinion  did  not 
find  the  amount  of  said  claim,  or  specify  the  specific  form  of 
relief,  as  will  be  seen  from  the  following  quotation  from  that 
opinion  prepared  by  President  Snyder  :  "  I  think  it  better 
to  abstain  at  this  time  from  indicating  the  manner  in  which 
this  equitable  lien  of  the  improvement  company  ought  to  be 
enforced,  or  the  specific  form  of  the  relief  to  be  granted  in 
that  behalf,  under  the  peculiar  circumstances  of  this  cause, 
for  the  reason  that  none  of  these  matters  were  considered  or 
passed  upon  by  the  circuit  court.  *  *  *  From  what  has 
already  been  said,  and  from  the  facts  appearing  in  the  record, 
it  is  not  apprehended  there  can  be  any  serious  difficulty  in 
settling  these  questions."  When  the  cause  went  back  to  the 
circuit  court  there  sprung  up  several  points  of  controversy, 
— one  of  them  as  to  the  form  of  relief  to  be  given  the  improve- 
ment company,  and,  if  given  by  way,  not  of  specific  perform- 
ance of  the  agreement,  but  by  compensation  in  money,  then 
as  to  the  amount  to  be  decreed  for  its  equitable  lien.  This 
court,  while  it  did  not  indicate  the  form  or  measure  of  such 
relief,  did  say  that  a  judgment  for  damages  for  breach  of  the 
agreement  by  the  railroad  company,  in  failing  to  deliver  to 
the  improvement  company  bonds  as  required  by  the  agree- 
ment, would  not  satisfy  the  claim  of  the  improvement  com- 
pany.  This  was  so  because  of  the  large  mortgages  which 
would  have  preference  over  such  judgment. 

The  judge  of  the  circuit  court  filed  a  written  opinion,  in 
which  he  expressed  the  opinion  that  there  was   no  proper 

Erocess  by  wnich  to  measure  the  compensation  to 
e  given  tne  improvement  company  save  that  which  ei„^it'o»rt. 
he  adopted,  and  that  was  to  take  tne  amount  ascer. 
tained  as  the  amount  of  capital  stock  of  the  Central  Improve- 
ment Company  which  had  been  paid  in,  $138,000,  and  subtract 
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from  it  $1 1,000,  the  proceeds  of  a  sale  under  the  attachment 
of  Jamison  &  Co.  in  Philadelphia,  which  went  on  a  debt  ol  the 
improvement  company,  leaving$i27,ooo,and  render  a  decree 
for  that  sum,  refusing  interest  until  the  date  of  the  decree,  and 
refusing  costs,  and  ignoring  any  right  of  the  improvement 
company  based^on  the  clause  of^  the  agreement  o!  April  29, 
1S78,  giving  it  $250,000  in  second  mortgage  bonds.  So  the 
circuit  court  by  its  decree  gave  for  the  claim  of  the  Central 
Improvement  Company  $127,000,  with  interest  only  from  the 
date  of  the  decree,  as  tne  full  measure  of  thecompensationto 
which  that  company  was  entitled  under  that  agreement  1 
have  carefully  read  the  opinion  of  the  circuit  judge,  and  am 
compelled  to  conclude  that  the  decree  is  erroneous.  The  cir- 
cuit Judge  seems  to  have  thought  that  as  the  assets  of  the 
Central  Iraprcivcment  Company  oelonged  to  the  stockholders, 
and  they  would  get  any  compensation  which  might  be  de- 
creed, it  onlv  remained  to  ascertain  their  loss  by  the  failure  to 
deliver  said  bonds  under  said  agreement,  and  that  loss  was 
measured  by  what  they  had  paid  in,  seeming  not  to  regard 
the  fact  that  the  improvement  company  owed  large  debts, 
whose  owners  would  have  right  to  have  their  debts  paid 
out  of  the  assets  ol  the  company  preferably  to  stockholaers, 
and  that  whether  there  were  debts  or  not,  or  if  there  were 
none,  the  measure  of  the  rights  of  stockholders  was  not  what 
they  had  paid  in  ;  for  they  would  be  entitled  to  what  a  dis- 
tribution of  the  assets  would  give  them,  be  it  never  so  much 
larger  than  what  they  had  paid  in,  as  legitimate  profits  from 
the  business  of  the  corporation.  When  we  look  to  the  agree- 
ment of  April  29,  1878,  we  find  that  two  different  classes  of 
bonds,  of  different  amounts,  were  to  be  delivered  to  the  Cen- 
tral Improvement  Company, — ^$250,000  of  second  mortgage 
bonds,  and  another  amount  of  income  bonds  :  the  former  in 
lieu  of  the  securities  to  be  surrendered  by  that  company,  and 
the  latter  as  reimbursement  for  stock  paid  in.  I  do  not  per- 
ceive how.  when  the  plain  letter  of  the  agreement  called  for 
two  classes  of  bonds,  each  for  a  separate  consideration,  that  call 
can  be  satisfied  by  giving  compensation  for  failure  to  deliver 
one  only,  and  utterly  ignoring  the  right  to  compensation  for 
the  other.  To  me  it  is  plain  that  the  compensation  accorded 
the  improvement  company  by  this  decree  falls  far  short  of  that 
which  the  agreement  contemplated  ;  and,  as  to  the  refusal  of 
interest  anterior  to  the  date  of  the  decree,  based  on  the  iheor}' 
that  the  improvement  company  was  guilty  of  laches  in  failing  to 
demand  the  bonds  at  the  proper  time,  it  is  to  be  said  that,  the 
railroad  company  having  obtained  possession  of,  and  canceled, 
the  $5  3 1, 000  first  mortgage  bonds,  it  became  its  duty  to  tender 
in  place  of  them,  to  the  improvement  compan}-,  second  mort- 
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gage  bonds.  But  I  shall  not  further  discuss  this  point,  be- 
cause this  court  held  that  laches  were  not  imputable  to  the 
improvement  company.  Hence  it  was  error  to  deny  such 
interest,  and  also  costs. 

Now,  as  to  the  manner  or  form  of  relief  to  be  given  the 
Central  Improvement  Company,  This  court  did  not  express- 
ly decide  that  matter,  as  appears  from  the  above 
quotation  from  the  opinion.  While  that  opinion  j|'"j^„™' 
plainly  expressed  the  conclusion  that  the  Shenan- 
doah Valley  Railroad  Company  had  not,  by  the  mortgages- 
it  executed,  disabled  itself  from  specific  execution  of  the  agree- 
ment of  April  39,  1878,  it  did  not  say  that  literal  performance 
of  it  should  be  decreed,  but  expressly  waived  any  decision  in 
that  respect.  If  literal  specific  performance  were  decreed, 
requiring  the  issue  of  the  bonds  nunc  pro  tunc,  so  to  speak,  it 
might  be  a  question  what  would  be  the  slat7is  ol  such  bonds. 
There  already  have  been  issued  second  mortgage  bonds,  and 
this  court  has  said  that  this  claim  is  paramount  to  that  mort- 
gage. If  the  status  of  these  bonds,  as  compared  with  those 
under  mortgages  already  issued,  should  be  questionable,  that 
would  be  a  sufficient  reason  against  that  form  of  relief,  and 
they  would  be  of  doubtful,  if  not  dangerous,  standing  in  the 
stock  market.  All  parties  being  before  the  court,  it  may  be 
said  that  those  bonds  could  be  decreed  their  preference  over 
other  bonds.  The  corporation  is  insolvent.  Another  cir- 
cumstance is  that  the  $250,000  bonds  which  the  improvement 
company  was  to  get  were  to  stand  on  the  same  plane  with  a 
like  amount  to  go  to  the  Pennsylvania  Railroad  Company,  and 
they  have  been  merged  into  a  subsequent  mortgage.  But  if 
issued  they  would  participate  in  the  distribution  of  the  pro- 
ceeds of  sale  of  the  railroad  under  decree  of  foreclosure,  m  a 
manner  in  no  wise  different  from  what  would  be  the  case  were 
a  plain  money  compensation  given.  Why  go  through  the 
formality  of  tne  literal  issue  of  such  bonds,  and  the  execution 
of  a  mortgage  for  them  ?  One  of  these  suits  has  for  its  object 
to  foreclose  the  mortgages,  and  sell  the  railroad  ;  and  ail  ends 
will  be  better  accomplished  by  decreeing,  not  literal  specific 
execution,  but  a  compensation  in  money,  treating  that  as  done 
which  should  have  been  done  under  the  agreement, ^a  course 
frequently  resorted  to  by  courts  of  equity.  The  agreement 
of  April  29,  1878,  is  an  equitable  mortgage.  It  contains  a  dis- 
tinct covenant  on  the  part  of  the  railroad  company  to  issue 
and  deliver  to  the  improvement  company  second  mortgage 
bonds,  and  income  bonds  to  be  subject  only  to  the  first  and 
second  mortgage  bonds  in  it  mentioned.  As  the  railroad  com- 
pany took  possession  of  the  first  mortgage  bonds  of  the  im- 
provement company,  and  destroyed  them,  it  was  under  duty 
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to  issue  to  the  improvement  company  the  bonds  required  by 
the  agreement ;  an  equity,  treating  that  as  done  which  the 
parties  contracted  to  do,  will  hold  the  railroad  company  ac- 
countable as  if  it  had  been  done,  and  treat  the  improvement 
company  as  if  it  yet  held  the  bonds  going  to  it  under  the  agree- 
ment. 

This  court  held  in  Wayt  v.  Carwithen,  21  W.  Va.  516,  that 
"  any  deed  or  written  contract  used  by  the  parties  for  the  pur. 

pose  of  pledging  real  property,  or  some  interest 
»nn«         therein,  as  security  for  a  debt  or  obligation,  which 

is  informal  and  insufficient  as  a  common-law  mort- 
gage, but  which  by  its  terms  shows  that  the  parties  intended 
that  it  should  operate  as  a  lien  or  charge  upon  specific  prop- 
erty, will  constitute  an  equitable  mortgage,  and  may  be  en- 
forced in  a  court  of  equity."  Also,  Knott  v.  Shepherdstown 
Manuf'g  Co-,  30  VV.  Va.  790.  "  An  agreement  to  give  a  mort- 
gage, not  objectionable  for  wantof  consideration,  is  treated  in 
equity  as  a  mortgage,  upon  the  principle  that  equity  will  treat 
that  as  done  which  oy  agreement  is  to  be  done.  This  doctrine 
has  been  asserted  frequently  both  in  this  country  and  in  Eng- 
land." I  Jones,  Mortg.  |  163.  "  An  agreement,  on  a  suffi- 
cient consideration,  to  give  a  mortgage  on  specific  property, 
creates  an  equitable  lien  upon  such  property  which  takes  pre- 
cedence of  the  claims  of  the  promisor's  general  creditors,  and 
of  the  claims  of  subsequent  purchasers  and  incumbrancers 
with  notice  of  the  lien. '  1  Jones,  Liens,  §  yy.  See  opinion 
in  Ruffners  i^.  Putney.  12  Grat.  (Va.),  551.  "  If  the  transaction 
resolve  itself  into  a  security,  whatever  may  be  its  form,  and 
whatever  name  the  parties  may  choose  to  give  it,  it  is  in 
equity  a  mortgage,"  says  Judge  Story  in  Flagg  v.  Mann,  2 
Sum.  533.  "  The  doctrine  may  be  stated  in  its  most  general 
form,  that  every  express  executory  agreement  in  writing, 
whereby  the  contracting  party  sufficiently  indicates  an  inten- 
tion to  make  some  particular  property,  real  or  personal,  or 
fund  therein  described  or  identified,  a  security  for  a  debt  or 
other  obligation,  or  whereby  the  partypromises  toconvey  or 
assign  or  transfer  the  property  as  secui-ity,  creates  an  equita- 
ble lien  upon  the  property  so  indicated  wfiich  is  enforceable 
against  the  property  in  the  hands,  not  only  of  the  original 
contractor,  but  of  his  heirs,  administrators,  executors,  volun- 
tary assignees,  and  purchasers  or  incumbrancers  with  notice." 
.3  Pom.  Eq.  Jur,  §  1235  ;  i  Lomax  Dig.  317:  2  Min.  Inst.  296: 
2  Bart.  Ch.  Pr.  1019,  Of  course,  this  doctrine  applies  to  rail- 
roads. Jones,  Ry.  Secur.  §  73.  In  Miller  v.  Rutland  &  W.  R. 
Co.,  36  Vt.  452,  a  railroad  company  agreed  to  issue  bonds. 
and  give  a  mortgage  therefor,  and  the  mstrument  was  signed 
in  the  name  of  the  president,  and  was  not  the  deed  of  the  com- 
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pany ;  and  it  was  held  good  as  an  equitable  mortgage,  and 
valid  against  subsequent  mortgagees  with  notice  ofit. 

This  court  called  the  right  of  the  Central  Improvement 
Company  in  its  former  opinion  an  "equitable  lien,  'and  such 
it  is.  Tnus  it  is  proper  to  decree,  not  specific  per- 
formance, but  compensation  in  money.  The  ques-  i-oo'to' 
tion  has  been  raised,  what  sum  shall  be  decreed  ?  ^".ItrtiiiT. 
It  is  proposed  that  not  the  full  sums  called  for  in  fmcBeatco. 
the  agreement  shall  be  given,  but  that  a  valuation 
be  put  on  the  bonds  which  it  required  to  be  delivered  upon 
some  such  process  as  that  by  which  courts  of  law  ascertain 
damages  for  breach  of  contracts  to  sell  and  deliver  property. 
Different  processes  are  proposed.  These  bonds  were  never 
issued,  never  listed  at  the  stock  exchange ;  and  we  cannot 
safely  ascertain  their  market  value,  for  they  had  none.  This 
being  so,  it  is  proposed  that  we  apply  the  process  called  cy 
pres,  which  is  applied  to  charitable  bequests,  or  an  approach 
as  nearly  as  possible  to  it.  1  fail  to  see  the  force  of  this  prop- 
osition. One  basis  suggested  is  the  price  realized  at  a  sheriff's 
sale  in  Philadelphia,  under  a  legal  proceeding  of  cerlain  bonds 
issued  by  the  Shenandoah  Valley  Railroad  Company  as  the 
bonds  going  to  the  Central  Improvement  Company  under 
said  agreement.  This  sale  was  not  the  proper  open  market 
for  such  securities.  The  bonds  sold  were  part  of  a  second 
mortgage  issue  under  a  mortgage  securing,  not  $500,000,  as 
called  for  in  the  agreement,  but  $1 ,500,000.  It  seems  that  only 
$500,000  in  bonds  were  issued ;  but  the  mortgage  secured 
$1,500,000,  and  the  indorsement  on  the  bonds  stated  that  they 
were  parts  of  an  issue  of  that  amount,  and  the  stockholders 
authorized  that  amount,  and  there  might  have  been  an  addi- 
tional issue  under  it.  The  Shenandoah  Valley  Railroad  Com- 
pany was  not  garnished  as  a  formal  party,  but  only  Milnes,  who 
was  its  president,  and,  when  he  answered,  he  answered  that  the 
bonds  were  in  preparation ;  and  it  does  not  appear  that  they 
had  been  issued  when  judgment  was  rendered  against  the  gar- 
nishee. These  and  other  reasons  place  that  sale  under  a  cloud 
as  a  standard  of  value.  The  bonds  brought  only  $11,000  for 
the  $350,000,  and  there  is  evidence  tending  to  show  they  were 
largely  more  valuable.  Besides,  the  mortgage  under  which 
the  bonds  sold  were  issued  made  them  subject  to  a  mortgage 
of  January  i,  1879,  to  the  Farmers'  Loan  &  Trust  Company 
for  $2,25o,ocx>,  with  7  per  cent,  interest ;  a  larger  interest  than 
that  to  which  the  bonds,  due  to  the  improvement  company 
.under  the  agreement  were  subject. 

As  to  the  income  bonds,  they  had  no  market  value,  and  they 
were  certainly  not  lawfully  issued  at  that  time  ;  and  this  sale 
would  furnish  no  safe  basis.    (See,  further,  as  to  this  sale,  what 
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is  said  below.)  A  sale  of  its  right  to  $250,000  second  raort- 
gaere  bonds  for  $25,000,  to  Boyce,  vice-president  of  the  Shen- 
andoah Valley  Railroad  Company,  by  tne  Pennsylvania  Rail- 
road Company,  can  furnish  no  fair  criterion  of  value.  The 
Pennsylvania  Railroad  Company  was  fostering  the  new  enter- 
prise, the  Shenandoah  Valley  Railroad,  as  an  important  feeder 
to  its  system  of  business  with  the  Virginias  and  the  south, 
and  had  traffic  arrangements  with  it,  had  advanced  money  to 
the  improvement  company  to  further  its  work,  and,  as  the 
record  fairly  leads  us  to  believe,  was  solicitous  to  aid  its  cora- 

Cletion,  and  was  selling,  as  it  supposed  and  likely  was,  for  the 
enefit  of  the  new  project,  to  facilitate  its  release  from  em- 
barrassment, or  to  further  new  contracts  for  completion.  It 
was  a  private  sale,  not  in  the  proper  market  for  such  securi- 
ties, and  at  best  is  only  a  circumstance  tending  to  show  the 
value. 

As  to  the  sale  made  by  Jamison  &  Co.  to  Clark  &  Co.  by 
agreement,  July  i^,  1879,  ^O""  $25,168.85,  the  amount  of  the 
judgment  of  Jamison  &  Co.  against  the  Central  Improvement 
Co.  It  was  a  sale  of  such  right  as  would  be  acquired  under 
the  sheriff's  sale,  under  the  attachment  in  Philadelphia,  as  the 
agreement  provided  that  Jamison  &  Co.  should  buy  the  bonds 
under  that  sale,  if  they  should  not  go  at  a  price  above  their 
judgment,  and  turn  them  over  to  E.  W.  Clark  &  Co.  This 
was  a  private  sale.  It  was  a  sale  of  such  right  as  the  sheriff's 
sale  would  confer,  with  the  clouds  and  questions  over  it,  as 
above  stated,  with  the  additional  and  strong  reason  against 
this,  as  a  test,  that  Jamison  &  Co.  only  aimed  to  realize  their 
debt.  That  attained,  they  were  satisfied.  A  private  sale,  in- 
fluenced  by  private  considerations.  The  evidence  of  Kelly, 
a  banker,  shows  that  such  second  mortgage  bonds  as  those 
called  for  by  the  contract  would  have  been  worth  at  least  par 
in  1883.  First  mortgage  bonds  then  for  the  first  time  came 
on  the  market,  and  commanded  from  $110  to  $114. 

But,  in  my  opinion,  all  these  suggested  processes  or  stand- 
ards for  the  ascertainment  of  value  are,  if^  not  irrelevant,  in- 
applicable to  this  case ;  and  I  refer  to  them  only  in  deference 
to  the  fact  that  they  are  presented  for  our  consideration  by 
counsel.  If  a  party  covenant  to  deliver  another's  stock  or 
bonds,  in  an  action  for  failure  to  do  so,  we  would  apply  some 
principle  to  assess  the  damage.  The  general  rule  would  seem 
to  be  the  value  at  the  lime  of  the  breach  of  the  contract.  2 
Suth.  Dam.  382.  The  court  of  appeals  of  Virginia  in  Enders 
■V.  Board  of  Public  Works,  i  Gratt.  (Va.),  372,  held  that  where 
a  person  agreed  to  return  stocks  borrowed,  the  measure  of 
damages  was  the  value  of  the  stocks  when  they  should  have 
been  delivered,  with  interest,  and  that  there  was  no  difference 
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in  this  respect  between  stocks  and  other  property.     But  this 
is  not  a  contract  by  the  Shenandoah  Valley  Railroad  Com- 

Eany  to  deliver  stock  of  another  corporation,  but  its  own 
onds,  promising  to  pay  a  debt  which  by  the  bonds  it  would 
acknowledge  itself  bound  for.  Why,  in  such  case,  seek  any 
theory  or  Basis  of  valuation  for  the  bonds,  as  if  they  were 
commodities?  Property  or  commodities  they  would  be  for 
certain  purposes,  but  not  here,  as  between  the  railroad  com- 
pany, debtor,  and  the  improvement  company,  creditor,  in  the 
iiscertainment  of  a  debt.  For  this  purpose  they  are  to  be  re- 
garded as  calling  for  the  payment  of  sums  certain.  As  well 
might  we  enter  upon  a  cypres  or  approximating  process  in  case 
-one  man,  for  a  consideration,  agrees  to  execute  another  his 
bond,  and  give  a  mortgage  therefor.  Would  not  a  court  of 
equity  treat  the  demand  of  the  party  as  for  the  certain  number 
-of^ dollars,  as  if  the  bond  had  been  in  fact  executed?  What 
more  simple  and  reasonable  than  to  say  that  the  railroad  com- 
pany, by  the  agreement,  acknowledged  itself  to  owe  the  im- 
provement company  $250,000  payable  in  its  own  bonds,  and 
that  the  bonds  themselves,  if  delivered,  would  have/fr  se  im- 
ported a  debt  of  a  certain  number  of  dollars?  The  agreement 
shows  that  for  the  surrender  of  the  $531,000  bonds  the  rail- 
road company  acknowledged  a  liability  of  $250,000  payable 
in  its  own  bonds;  and  why  it  is  not  liable  in  just  that  sum,,! 
am  unable  to  see.  On  the  bonds,  had  they  been  delivered,  an 
action  of  debt  could  be  maintained,  as  the  bonds  are  the  prin- 
-cipal  debt,  the  mortgage  only  security  for  it.  Jones,  Ry. 
Secur.  §  400;  Jones,  Mortg.  §  1215  ;  Camden  v.  Alkire,  24  W. 
Va.  674,  point  6,  and  citations.  Equity  regards  that  as  done 
which  ought  to  have  been  done.  Certainly,  this  is  just,  as  be 
tween  the  railroad  company  and  the  improvement  company  ; 
it  being  the  letter  of  the  agreement,  ana  it  requiring  the  rail- 
road company  only  to  pay  the  amount  which  it  agreed  to  pay. 
The  improvement  company  has  the  same  right  to  recover  the 
sum  called  for  in  dollars  as  have  the  first  mortgage  bondholders. 
Is  it  fair  to  say  that  the  railroad  company  can  be  allowed  to 
say  that  it  does  not  owe  so  many  dollars,  in  the  face  of  the 
letter  of  its  agreement,  and  ask  us  to  walk  paths  which  are 
uncertain,  largely  hypothetical,  and  out  of  the  natural,  plain 
route,  to  seek  a  process  to  reach  a  sum  at  best  only  approxi- 
mate? Shall  the  railroad  company  have  leave  to  cut  down 
and  depreciate  the  sum  nominated  in  its  own  bond?  If  so,  why 
may  not  any  debtor  do  so  ?  We  think  it  does  not  lie  with  the 
debtor  company  to  do  this ;  and,  if  it  cannot  complain  of  hav- 
ing the  letter  of^its  agreement  made  the  measure  of  its  liability, 
who  can  complain?  Not  the  Fidelity  Insurance,  Trust  & 
Safe  Deposit  Company ;  for,  if  such  be  the  right  of  the  im- 
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provement  company  against  the  railroad  company,  that  meas- 
ure must  stand  valid  against  the  Fidelity  Company,  as  it  had 
notice  of  the  right  of  the  improvemenlicompany,  as  this  court 
heretofore  decided.  We  hold  that  for  the  second  mortgage 
bonds  the  Central  Improvement  Company  is  entitled  to 
$250,000  with  interest  from  the  1st  day  of  April,  1879,  subject 
to  a  credit  on  that  claim  of  $11, 000,  .proceeds  of  the  sale  in 
Philadelphia,  and  for  income  bonds,  $379,224,  without  interest. 
The  agreement  provides  for  the  delivery  to  the  improvement 
company  of  income  bonds,  at  50  cents  on  the  dollar,  for  the 
capital  stock  of  the  improvement  company  paid  in  and  ex- 
pended, with  interest.  The  amount  paid  in  was  $138,000, 
which,  with  interest  (rom  January  7,  1873.  to  April  1,  1S79, 
amounts  to  the«um  of  $189,612,  which,  being  doubled,  forms 
the  said  sum  of  $379,224,  for  which  sum  income  bonds  were 
due  the  improvement  company.  But  this  bears  no  interest. 
That  bond  promises  the  payment  of  interest  "  only  out  of  the 
income,  rents,  issues,  and  profits,  semi-annually,  on  the  first 
day  of  January  and  July  in  each  year,  if  the  income,  rents, 
issues,  and  profits  of  the  said  company,  in  the  several  years 
during  which  this  bond  is  running  to  maturity,  enables  it  so 
to  pay,  after  paying  the  necessary  expenses  of^ keeping  in  re- 
pair and  operating  the  railroad  of  said  company,  and  after 
paying  the  interest  on  all  liabilities  and  obligations  of  the  said 
Shen.  Val,  R,  R.  Co,  prior  to  the  date  hereof."  It  does  not 
appear  that  there  was  income  from  the  operation  of  the  rail- 
road to  pay  interest ;  and,  its  payment  being  conditional  upon 
such  income,  interest  cannot  be  paid.  But  I  do  not  see  that, 
merely  because  the  improvement  company  claimed  a  larger 
amount,  but  was  held  bound  to  take  a  less,  that  should  bar  it 
from  interest  on  its  claim  for  second  mortgage  bonds.  Ship- 
man  V.  Bailey,  20  W.  Va.  140. 

I  come  now  to  a  question  which  seems  to  have  been  greatly 
contested  in  the  circuit  court,  and  is  so  contested  here,  and 
without  plausible  ground;  as  it  seems  to  me,  in 
prioritr*f  view  of  the  opinion  handed  down  February  25. 
■tnlw.  18S9.  This  question  is  this:  Is  the  lien  of  the  Cen- 
tral Improvement  Company,  for  the  compensation 
it  is  entitled  to,  prior  or  subsequent  to  the  first  mortgage  to 
the  Fidelity  Insurance,  Trust&  Safe  Deposit  Company  ?  We 
answer  that  it  is  subsequent  to  that  first  mortgage,  though 
that  mortgage  is  subsequent  in  date — April  i,  1880^— to  the 
agreement  01  April  29,  1878,  to  the  extent  of  $15,000  per  mile, 
with  interest  at  6  per  cent.  In  delivering  the  opinion  of  this 
court,  Snyder,  P.,  said :  "  I  am  therefore  of  opinion  that  the 
Fidelity  Company  is  not  a  purchaser  without  notice  as  to  the 
said  equitable  lien  of  the  improvement  company.     Having 
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reached  this  conclusion,  it  is  apparent  there  is  no  foundation 
for  the  contention  of  the  improvement  company  that  the  rail- 
road company  has  disabled  itself,  by. subsequent  mortgages, 
from  performing  its  part  of  the  said  agreement  of  April  29, 
1878.  AH  these  mortgages  are  subordinate  to  the  claim  of  the 
improvement  company  under  said  agreement ;  and  said  claim 
may  be  enforced,  not  only  against  the  railroad  company,  but 
against  those  claiming  under  said  mortgages."  It  is  urged 
that  this  language  subordinates  the  first  mortgage  of  the 
Fidelity  Company  to  the  lien  of  the  improvement  company. 
It  would  be  to  no  purpose  to  refer  in  lengthy  detail  to  the 
elaborate  and  able  arguments  made  to  sustain  this  claim  of 
priority  for  the  improvement  corapanj'.  Language  used  in 
the  court's  opinion  to  the  effect  that  the  mortgage  trustee 
could  only  do  what  the  mortgage  authorized  him  to  do,  and 
that  his  release  could  not  prejudice  rights  of  bondholders 
whose  bonds  were'  unpaid,  ana  that  the  Fidelity  Company 
had  notice  of  the  rights  of  the  improvement  company  is  re- 
ferred to  as  countenancing  the  proposition  that  the  first  mort- 
gage to  J.  Edgar  Thompson  for  bondholders,  dated  October 
15,  1872,  under  which  the  improvement  company  held  the 
$531,000  bonds  which  were  cancelled,  was  alive,  and  in  force, 
and  that  the  release  did  not  impair  it ;  and,  as  the  second 
mortgage  bonds  had  not  been  delivered  to  the  improvement 
company  under  the  agreement,  the  lien  of  the  improvement 
company  for  compensation  was  prior  to  that  of  the  first  mort- 
gage to  the  Fidehty  Company.  President  Snyder  used  lan- 
guage here  referred  to  only  in  process  of  reasoning  leading 
to  the  conclusion  that  the  act  of  the  trustee  could  not  destroy 
rights  under  the  mortgage  of  1872  yet  unsatisfied,  and  that, 
as  the  improvement  company  had  right,  under  the  agree- 
ment of  April  29,  1878,  to  second  mortgage  bonds  in  place  of 
the  bonds  it  held  under  the  mortgage  of  1S72,  the  subsequent 
mortgagee  was  a  purchaser  with  notice  of  the  right  of  the  im- 
provement company  under  said  agreement ;  and  it  is  plain  from 
the  whole  opinion  that  the  language  referred  to  was  not  used- 
to  maintain  or  indicate  that  a  right,  under  the  agreement  to 
compensation,  took  precedence  as  a  lien  over  the  first  mort- 
gage of  the  Fidelity  Company.  The  conclusion  that  the  Fidel- 
ity Company  had  notice  of  the  rights  of  the  improvement 
company  under  the  agreement,  and  all  its  mortgages  were 
subject  to  that  right,  only  meant  that  whatever  was  the  right 
of  the  improvement  company  under  the  agreement  was  to  be 
preferreci  to  the  mortgages.  Had  it  been  still  owner  of  bonds 
under  the  mortgage  of  October  15,  1872,  the  mortgage  would 
be  still  alive,  and  would  give  priority  to  the  later  mortgage 
to  the  Fidelity  Company ;  but  the  improvement  company 
43  A.  &  E.  R.  Cas.— 24 


D.gnzcdbyGoOgIc 


370      FIDELITY  I.  T.  &  S.  D.  CO.  V.  SHENANDOAH  V.  R.  CO.   [VOL.  43 

having  by  said  agreement  surrendered  its  bonds  under  the 
mortgage  of  October  15,  1872,  and  consented  to  take  second 
mortgage  bonds  in  place  of  them,  that  agreement,  not  the 
mortgage  of  1872,  became  the  touchstone  of  its  rights ;  and 
the  position  as  a  lienor  given  to  the  improvement  company 
by  that  agreement  is  its  true  position.  The  opinion  of^  this 
court  did  say  :  "  AH  these  mortgages  are  subordinate  to  the 
claim  of  the  improvement  company  under  said  agreement; 
and  said  claim  may  be  enforced,  not  only  against  the  railroad 
company,  but  against  those  claiming  under  said  mortgages." 
This  language  is  pressed  in  argument  to  establish  for  the  im- 
provement company  priority  m  order,  as  lienor,  over  the  Fi- 
delity Company's  first  mortgage.  It  is  not  capable  of  such 
construction,  tak£h  either  as  an  isolated  passage,  or  in  .con- 
nection with  other  parts  of  the  opinion.  If  it  were  to  be  re- 
written, I  do  not  see  that  its  perspicuity  or  accuracy  could 
be  improved.  It  does  not  say,  simply,  that  "all  these  mort 
igages  are  subordin'ate  to  the  claims  of  the  improvement  com- 
jpany,"  but  immediately  adds  the  words  "  under  said  agree- 
jment,"  making  the  clause  read:  "All  these  mortgages  are 
Subordinate  to  the  claim  of  the  improvement  company  under 
said  agreement."  Then  we  appeal  to  that  agreement  to  learn 
what  is  the  claim  and  right  under  it  vested  in  the  improve- 
ment company.  This  court  held  that  its  $531,000  of  bonds 
under  the  mortgage  of  October  15, 1872,  had  been  efTectually 
canceled,  and  that  in  place  of  them  the  rights  of  the  improve, 
ment  company  were  reposed  in  the  agreement  of  April  2^ 
1878,  and  that  this  agreement  was  valid  as  to  both  the  rail- 
road  and  improvement  companies;  and  I  can  discover  no 
appearance  of  reasons  to  claim  that,  notwithstanding  this, 
that  mortgage  still  gives  rank  to  the  lien  under  a  diflercnt 
instrument,  when  that  instrument  itself  gives  that  lien  a  dif- 
ferent rank.  The  bonds  were  canceled  ;  and  yet  this  equita- 
ble claim  holds  their  place  as  a  lien,  when  that  equitable 
claim  arises  under  the  said  agreement,  which  itself  gives  a 
place  as  a  lien  to  the  child  of  its  creation. 

The  result  of  our  foimer  decision  is  that  said  agreement  of 
April  29,  1878,  is  binding  on  railroad  company,  on  improve- 
ment company,  and  on  the  Fidelity  Company.  It 
Agnaneit  ii  exprcssly  says  that  after  the  improvement  company 
p«ru»iu  **'  '''"^  failed  to  go  on  with  the  work  of  constructing 
■nit.  the  railroad,  and  it  had  long  been  suspended,  both 

parties  desired  that  the  bonds  held  by  the  improve- 
ment company  should  be  retired  and  canceled  in  order  that 
a  new  contract  between  John  Satterlee  &  Co.  and  Alfred 
Creveling  and  the  railroad  company  may  be  carried  out  for 
the  comjMetion  of  the  road;  and  it  provides  in  clause  1  that 
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the  securities  deposited  with  the  Pennsylvania  Railroad  Com- 
pany for  the  amount  advanced  to  the  Central  Improvement 
Company  be  surrendered  by  the  Pennsylvania  Railroad  Com- 
pany to  tne  Shenandoah  Valley  Railroad  Company ;  the  Fenn- 
syivania  Railroad  Company  agreeing  to  receive  in  exchange 
therefor,  under  an  agreement  already  made  between  said 
■companies,  $250,000  of  an  issue  of  $500,000  6  per  cent,  cur- 
rency second  mortgage  bonds  of  the  Shenandoah  Valley  Rail- 
road Company,  subject  to  a  prior  lien  of  $15,000  per  mile  of 
first  mortgage  6  per  cent,  bonds,  which  second  mortgage 
bonds  the  Shenandoah  Valley  Railroad  Company  aereed  to 
■deliver  to  the  Pennsylvania  Railroad  Company ;  ana  it  pro- 
vides in  clause  2  that  the  Central  Improvement  Company 
should  deliver  to  the  Shenandoah  Valley  Railroad  Company 
all  the  first  mortgage  bonds  of  the  Shenandoah  Valley  Rail- 
road Company  held  by  it ;  and  it  provides  in  clause  3  that 
the  Shenandoah  Valley  Railroad  Company  should  issue  and 
deliver  to  the  Central  Improvement  Company  $250,000  of 
the  second  mortgage  bonds  aforesaid;  and  it  provides  in 
clause  4  that  the  Shenandoah  Valley  Railroad  Company 
should  issue  and  deliver  to  the  Central  Improvement  Com- 
pany, in  payment  of  stock  paid  by  the  stocitholders,  certain 
improvement  bonds,  which  improvement  bonds  were  to  be^ 
subject  only  to  the  first  and  second  mortgage  bonds  in  the 
agreement  mentioned. 

Here  observe  that  the  agreement  refers  to  the  new  con- 
tract for  the  completion  of  the  road  made  by  the  Shenandoah 
Valley  Railroad  Company  with  Satterlee  &  Co.  and  Crevel- 
ing,  and  make  concessions  in  order  that  it  might  be  carried 
out:  and  thus  both  parties  know  of  and  approve  it,  and  de- 
sire  it  to  be  carried  out,  and  it  becomes  a  part  and  parcel  of 
the  agreement.  What  is  that  contract?  It  bears  date  April 
3,  1878,  shortly  before  the  agreement  of  April  2gth,  and  pro- 
vides that  John  Satterlee  &  Co.  and  Alfred  Creveling  snail 
complete  the  railroad,  and  receive  as  payment  certain  stock, 
and  "also  first  mortgage  bonds  to  the  amount  of  fourteen 
thousand  dollars  per  mile  of  completed  road  out  of  the  total 
issue  of  fifteen  thousand  dollars  per  mile."  Itprovides,  also, 
that  "  one  thousand  dollars  per  mile  of  first  mortgage  bonds 
shall  be  retained  by  the  party  of  the  first  part  for  the  exclu- 
sive purpose  of  settling  for  the  right  of  way,  and  for  any 
claim  that  may  now  be  due  against  said  railroad  company. ' 
It  also  provides  that  "  tlje  party  of  the  first  part  agrees  to 
issue  the  first  mortgage  bonds  to  the  fixed  limit  of  fifteen 
thousand  dollars  per  mile  for  each  mile  of  road  built  under 
the  terms  of  this  contract.  Said  party  of  the  first  part 
agrees    *    *    *    to  remove,  or  cause  to  be  removed  and' 
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canceled,  all  liens,  judgments,  or  demands  that  are  now 
against,  or  may  be  against,  said  railroad,  or  any  of  its  securi- 
ties, and  not  to  give  any  liens,  mortgages,  or  other  incum- 
brances that  will  in  any  way  aRect  said  railroad,  or  impair 
the  value  of  its  first  mortgage  bonds,  limited  to  fifteen  thous- 
and dollers  per  mile  of  completed  road."  It  contained  also 
the  clause:  " The  parties  of  the  first  part  agree  to  furnish 
free  of  cost  tb  the  parties  of  the  second  part  all  the  riffht  of 
way,  and  to  surrender  all  improvements  now  made  in  the 
line  of  the  road,  such  as  grading,  masonry,  and  all  work 
heretofore  done  on  the  line  of  the  said  railroad,  free  and 
unincumbered,  to  the  parties  of  the  second  part."  The  im- 
provement company  had  $531,000  first  morgage  bonds  on  an 
incomplete  railroad,  and  they  were  of  little  or  no  value,  and 
it  was  subject  to  a  claim  for  damages  for  breach  of  contract 
to  build  the  road.  Taking  its  agreement  of  April  29,  1878, 
in  connection  with  the  Satterlee  contract,  it  is  plain  that  the 
improvement  company,  to  get  some  return  for  the  work  it 
had  done,  and  free  itself  from  damaged,  agreed  to  the  crea- 
tion of  a  first  mortgage  bond,  to  be  used  in  finishing  the  rail- 
road, and  that  the  railroad,  and  the  work  of  grading,  mason- 
ry, and  other  work  it  had  done  bn  it,  should  be  surrendered, 
to  that  first  mortgagee  free  of  lien  and  incumbrance.  How 
could  it  be  free  of  incumbrance  to  the  new  first  mortgagee, 
if  yet  the  lien  of  the  old  mortgage  ol  October  15,  1872,  was 
to  continue  in  force  ?  The  improvement  company  agreed  to 
surrender  for  retirement  and  cancellation  its  first  mortgage 
bonds,  and  disencumber  the  railroad  property,  and  create 
new  first  mortgage  bonds  to  go  to  Satterlee  &  Co.  and  Crev- 
eiing,  and  to  take  in  lieu  of  its  old  first  mortgage  bonds  sec- 
ond mortgage  bonds,  being  half  of  an  issue  of  $500,000  sec- 
ond mortgage  bonds,  which  the  agreement  required  to  be 
issued,  \vnich  necessarily  took  a  rank  second  to  the  first 
mortgage  bonds  which  the  agreement  itself  recognized.  The 
very  term  "  second  mortgage  bonds"  means  bonds  subject 
to  first  mortgage  bonds.  But  what  first  mortgage  bonds 
were  meant  in  the  agreement?  Plainly,  those  to  be  issued 
to  go  to  Satterlee  &  Co.  and  Creveling,  to  finish  the  road. 
And  this  contract  also  provided  for  the  removal  of  liens  that 
prejudiced  the  first  mortgage  bonds  to  be  issued  under  it,  so 
that  such  bonds  should  not  be  incumbered  by  any  prior  liens- 
How  could  this  be  the  case,  if  the  old  mortgage  bonds  of 
1872  should  continue,  or  the  lien  of  said  mortgage  continue? 
The  agreement  provided  that  for  its  paid-in  stock  the  im- 
provement company  should  take  income  bonds  "  to  be  sub- 
ject only  to  the  first  and  second  mortgage  bonds  herein 
mentioned."     Plainly,  the  first  mortgage  bonds  which  were 
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to  be  issued  to  Satterlee  &  Co.  and  Creveling,  not  those 
which  were  to  be  retired  and  canceled,  and  the  $500,000  sec- 
ond mortgage  bonds  that  were  to  so  to  the  Pennsylvania 
Railroad  Company  and  the  Central  Improvement  Company 
in  place  of  those  they  surrendered,  are  here  referrea  to. 
Thus,  this  agreement,  which  has  beer,  held  binding  on  the, 
improvement  company,  and  which  is  the  sole  repository  of 
that  company's  rights,  subordinates  in  order,  as  a  lien  on  the 
railroad  property,  the  second  mortgage  and  income  bonds 
which  the  improvement  company  was  to  receive  under  that 
agreement,  and  concedes  a  preference  to  the  first  mortgage 
bonds  therein  contemplated.  I  do  not  see  how  we  can  say 
that  the  bonds  held  by  the  improvement  company  under  the 
mortgage  of  October  15,  1872,  were  effectively  canceled,  and 
yet  give  the  date  of  the  lien  of  those  bonds  to  second  mort- 
gage bonds  not  mentioned  in  that  mortgage.  It  has  bound 
itself  to  retire  and  cancel  those  bonds- - 

A  theory  proposed  in  behalf  of  the  improvement  company, 
based  on  a  somewhat  difilerent  line  of  argument  from  that 
resting  on  a  misconstruction  of  the  opinion  of  this  court  is, 
that  when  the  agreement  of  April  29,  1878,  wSs  made,  that 
company  held  said  first  mortgage  bonds,  and  that  agreement 
was  executory,  and  said  company  bound  itself  to  surrender 
such  bonds  only  provided  that  the  second  mortgage  bonds 
should  be  delivered  to  it,  and  that  it  can  be  deprived  of  its 
lien  only  in  that  way,  and  none  other,  in  which  it  agreed  to 
be  deprived  of  it,  and  that  no  release  can  affect  that  lien  un- 
til the  compensation  to  be  fixed  under  said  agreement  shall 
be  paid  it,  inasmuch  as,  no  second  mortgage  bonds  were  de- 
livered to  it.  But  this  court  has  held  that  the  bonds  have 
been  canceled,  and  that  the  release  is  operative  except  as  to 
the  right  to  compensation  under  said  agreement,  and  that 
agreement  itself  makes  the  right  to  compensation  to  the  im- 
provement company  second  and  subject  to  the  first  mortgage 
bonds  to  be  issued  after  the  date  of  said  agreement,  pursu- 
ant to  that  agreement  and  the  Satterlee  &  Co.  and  Creveling 
contract;  and  though  this  argument  treats  the  non-delivery 
of  the  bonds  called  for  by  the  agreement  as  the  act  on  which 
alone  the  lien  of  the  mortgage  of  1872  should  cease,  this  court 
treats  the  case  as  though  that  act  had  been  done  as  it  was 
agreed  to  be  done. 

Another  contention  presented  in  argument  is  that  if  the 
Shenandoah  Valley  Railroad  Company  had  complied  with 
said  agreement  when  it  should  have  done  so,  when  it  can- 
celed the  first  mortgage  bonds  held  by  the  improvement 
company, — say  April  i,  1879, — and  delivered  the  bonds  it  had 
stipulated  to  deliver,  they  could  have  been  sold  years  ago  at, 
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or  nearly  at,  par,  and  that  the  improvement  company  is  en- 
titled to  the  highest  market  price  which  could  have  been 
realized  between  that  date  and  the  decree  in  the  cause,  and 
that  the  improvement  company  has  been  thus  damaged,  and 
is  entitled  to  damages  on  that  score,  and  that, as  the  railroad 
company  so  failed  to  deliver  when  it  should  have  delivered 
the  bonds,  whereby  the  improvement  company  lost  the  high- 
est market  price,  a  court  of  equity  should  accord  to  the  com- 
pensation  it  is  to  receive  a  priority  over  the  Fidelity  Company 
mortgage,  and  not  give  it  a  second  place,  whereby  it  may 
realize  much  less  for  its  bonds  than  it  would  have  realizeci 
from  a  sale  in  the  market.  Now,  an  answer  to  this  theory 
which  at  once  prominently  presents  itself  is  that  until  since 
the  decision  of  this  court  in  February,  1889,  that  company 
repudiated,  antagonized  as  not  binding  on  it,  the  agreement 
of,  April  29,  1878,  and  claimed  the  fullamount  of  $S3i,cxx)  first 
mortgage  bonds;  and,  so  far  as  its  conduct  shows,  it  would 
not  have  received  the  bonds  under  said  agreement  had  they 
been  tendered. 

The  decree  of  the  circuit  court  is  erroneous  in  giving  the 
compensation  decree  to  the  Central  Improvement  Company 
preference  and  priority  as  a  lien  on  the  railroad  property 
over  the  bonds  secured  by  the  mortgage  dated  April  i,  1880, 
from  the  Shenandoah  Valley  Railroad  Company  to  the  Fi- 
delity Insurance,  Trust  &  Safe  Deposit  Company.  The  bonds 
secured  by  that  mortgage,  to  the  extent  of  $15,000  per  mile 
of  railroad,  with  interest  on  such  bonds  at  the  rate  of  6 — not 
7 — per  cent,  per  annum,  have  preference  as  a  lien  over  the 
amount  due  as  compensation  to  the  said  improvement  com- 
pany under  said  agreement  of  April  29,  1878. 

It  is  contended  oy  the  Shenandoah  Valley  Railroad  Com- 
pany and  the  Fidelity  Company  that  all  right  of  the  Central 
Improvement  Company  to  equitable  compensation 
■ncMiiitn.  ^^^  been  extinguished  by  an  attachment  proceed- 
ing in  Philadelphia  at  the  suit  of  B.  K.  Jamison  i 
Co.  against  Milnes.  Jamison  &  Co.  had  recovered  judgment 
against  the  Central  Improvement  Company  for  $25,168.85  on 
July  10,  1877.  On  July  5,  1879,  an  attachment  issued  for  the 
amount  of  said  judgment ;  and  it  commanded  that  "  William 
Milnes,  president  Shenandoah  Valley  Railroad  Company, 
garnishee,"  be  sirmmoned  to  show  cause  why  said  judgment 
should  not  be  levied  on  the  effects  of  the  Central  Improve- 
ment Company  in  the  hands  of  the  garnishee.  On  July  Zj, 
1879,  Milnes,  for  himself,  and  as  president  of  the  Shenandoah 
Valley  Railroad  Company,  filed  answers  to  interrogatories 
as  to  effects  of  the  improvement  company- or  railroad  com- 
pany in  his  hands,  stating:  "  I  have  $250,000  of  the  second 
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mortgage  bonds  of  the  Shenandoah  Valley  Railroad  Com- 
pany now  in  course  of  preparation.  Also,  income  bonds  of 
said  railroad  now  in  course  of  preparation,  to  an  amount  not 
less  than  $178,000.  I  hold  these  securities  as  the  property  of 
the  Central  Improvement  Company  or  their  assigns.  I  hold 
these  securities  as  president  of  the  Shenandoah  Valle\-  Rail- 
road Company.  I  hold  nothing  individually."  On  Septem- 
ber II,  1S79,  a  rule  issued  against  the  garnishee  to  show 
ciiuse  why  judgment  should  not  be  entered  against  him  upon 
his  answers  which  was  served  on  Milnes  September  12,  1879, 
and  on  McKeehan,  secretary  of  Central  Improvement  Com- 
pany, 13th  September,  1879.  On  September  15,  1879,  judg- 
ment was  entered  that  "  plaintiff  recover  of  William  Milnes, 
Jr.,  president  of  the  Shenandoah  Valley  Railroad  Company, 
garnishee  of  the  Central  Improvement  Company,"  certam 
sums.  On  September  18,  1879,  a  writ  issued  commanding 
the  sheriff  to  make  of  the  property  of  Central  Improvement 
Company  "  in  the  hands  and  possession  of  William  Milnes, 
Jr.,  president  of  the  Shenandoah  Valley  Railroad  Company, 
garnishee,"  certain  sums  in  favor  of  Jamison  &  Co.,  for  non- 
payments of  a  certain  judgment  obtained  against  said  gar- 
nishee. This  writ  was  levied  September  18,  1879,  o"  250 
second  mortgage  bonds  of  the  Shenandoah  Valley  Railroad 
Company,  ofthe  par  value  of  $1,000;  also  178  income  bonds 
of  same  company,  of  par  value  of  $1 ,000.  They  were  sold  by 
the  sheriff  for  $11,000  on  October  13,  1879.  Tne  bonds  thus 
sold  were  part  of  an  issue  of  $i,;oo,ooo  second  mortgage 
bonds,  whereas  the  agreement  of  April  29,  1 878,  gave  the  im- 
provement company  naif  of  an  issue  of  only  $500,000.  It  is 
said  only  $500,000  second  mortgage  bonds  were  actually  is- 
sued under  order  of  directors ;  but  the  mortgage  secured 
$1,500,000,  and  the  bond?  recite  that  they  belong  to  a  series 
of  $1,500,000,  and  a  further  issue  mignt  take  place.  This 
would,  or  might,  greatly  depreciate  the  bond.  The  agree- 
ment called  for  an  issue  limited  to  $500,000,  not  $1,500,000. 
The  income  bonds  to  be  issued  under  the  agreement  were  by 
it  "to  be  subject  only  to  the  first  and  second  mortgage  bonds 
herein  mentioned."  The  income  bonds  sold  were  not  se- 
cured by  mortgage.  I  think  they  were  a  part  of  a  series  of 
$400,000,  whereas  the  improvement  company's  income  bonds 
were  less  in  aggregate,  and  had  place  next  to  the  first  and 
second  mortgage  bonds.  The  bonds,  both  mortgage  and  in- 
come,  which  were  to  go  to  the  improvement  company,  were 
to  be  subject  to  first  mortgage  bonds  bearing  6  per  cent,  in- 
terest, whereas  those  mortgage  bonds  were  maae  subject  to 
bonds  bearing  ,7  per  cent,  interest,  payable  in  gold,  secured 
by  mortgage  to  Farmers'  Loan  &  Trust  Company  dated  Jan- 
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uary  l,  1879,  thus  being  subject  to  larger  priority  than  the 
agreement  allowed.  Again,  this  attachment  was  against 
"William  Milnes,  Jr.,  president  Shenandoah  Valley  Railroad 


Company,  garnishee,"  not  against  the  company. 
"*  "^  Those  words  described  him  as  president,  and  are 
1^  merely  descriptio  persona.  Rana  v.  Hale,  3  W.  Va. 
455  ;  Bank  v.  County  of  Lewis,  28  W.  Va.  273,  292 ; 
Early  v.  Wilkinson,  9  Grat.  (Va.),  71  ;  3  Rob.  Pr.  (New.)  64. 
The  Shenandoah  Valley  Railroad  Company,  though  it  was  the 
debtor  and  custodian,  and  under  legal  obligation  to  deliver 
them,  was  not  as  a  corporation  a  party  or  garnishee.  The 
judgment  on  the  attachment  was.  for  similar  reasons,  not  a 
judgment  against  the  company,  but  personal,  against  Milnes. 
As  to  the  execution  under  which  the  levy  and  sale  were 
made,  it  seems  to  me  to  stand  on  the  judgment  rendered  on 
the  Lttachment  against  Milnes,  garnishee  ;  not  on  that  ren- 
dered  in  1877  against  the  Central  Improvement  Company. 
There  was  no  order  of  the  court  to  sell  these  bonds  under 
the  attachment.  In  King  v.  Hyatt,  41  Pa.  St.  229,  the  opin- 
ion says :  "  The  judgment  in  this  case  might  have  been  more 
simple,  to-wit,  for  the  amount  due  to  plaintiff  and  costs,  (stat- 
ing the  amount,)  to  be  levied  on  the  bonds  of  the  city  of  Erie 
belonging  to  the  defendant  Barr  in  the  hands  of  the  gar- 
nishee." In  this  judgment  there  was  no  such  direction. 
Now,  we  may  say  that  under  the  attachment,  if  the  proper 
custodian,  the  Shenandoah  Vally  Railroad  Company,  had 
been  the  garnishee,  these  negotiable  bonds  themselves,  from 
their  negotiable  character  and  currency,  might  have  been 
subjected,  or  that  an  ordinary  execution  on  the  original  judg- 
ment against  the  improvement  company  might  nave  been 
levied  upon  them.  King  v.  Hyatt,  supra.  But  this  judg- 
ment was  not  against  the  Shenandoah  Valley  Railroad  Com- 
pany, but  against  Milnes ;  and  the  execution  was  on  that 
judgment,  not  the  former.  For  the  reason  that  this  is  no 
judgment  against  the  Shenandoah  Valley  Railroad  Company, 
It  would  not  estop  the  improvement  company  from  setting  up 
the  demand  against  said  railroad  company  ;  and,  even  iithe 
railroad  company  had  been  properly  made  garnishee,  the 
judgment  against  it  as  garnishee  would  not  estop  the  im- 
provement company  from  setting  up  the  demand  against  the 
railroad  company  as  a  mere  matter  of  estoppel  or  preclusion 
by  judgment,  as  is  conceded  in  this  case,  under  the  decision 
of  the  supreme  court  of  Pennsylvania  in  Ruff  v.  Ruff,  85  Pa. 
St.  333.  But  notwithstanding  this,  still,  if  the  proceeding, 
judgment,  and  execution  had  been  against  the  Shenandoah 
Valley  Railroad  Company,  as  garnishee,  and  not  against  a 
person  described  as  its  president,  the  title  to  the  negotiable 
bonds  might  have  passed  by  sale  under  it. 
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Dui  mere  is  luriner  reason  againsi  tne  cceci  aiiriuutcu  lu 
said  proceeding.  When  Milnes  answered,  July  25,  1879,  the 
bonds  were  in  course  of  preparation,  as  he  said ;  but  the  res- 
olution of  the  directors  authorizing  their  issue  was  not  passed 
until  August  4,  1879,  and  that  authorizing  income  bonds  on 
September  39,  1879.  The  judgment  against  garnishee  was 
September  15,  1879.  The  mortgage  under  which  these  bonds 
issued,  though  it  bears  date  July  i,  1871,  was  not,  it  is  con- 
ceded, and  it  is  shown  on  its  face,  executed  until  after  Au- 
gust 4,  1879;  f*^""  '*  s^ys  it  is  subject  to  mortgage  of  January 
.  I,  1879,  to  Farmers'  Loan  &  Trust  Company,  and  it  recites  a 
resolution  of  directors  to  issue  the  bonds  passed  August  4,  . 
1879.  The  mortgage  was  acknowledged  October  i,  1879; 
recorded,  October  6, 1879.  There  might  have  been  mortgage 
bonds  in  form,  or  papers  in  their  form,  though  unsecured 
by  mortgage  actually  executed  prior  to  the  acknowledg- 
ment ana  recordation  of  this  mortgage.  From  the  sher- 
iff's levy  it  would  appear  there  were  bonds.  But  his  receipt 
for  the  bonds  to  Milnes  is  dated  October  11,  1879;  thus  some- 
what rendering  it  doubtful  whether  they  were  then  in  exist- 
■ence,  fully  executed.  And  the  mortgage,  on  its  face,  shows 
a  resolution  of  the  stockholders  as  follows:  "  Resolved,  that 
the  following  certificate  be  placed  upon  each  of  said  gold 
bonds  for  tlie  signature  of  the  tru'Stee  or  trustees,  viz." 
(Here  follows  certificate.)  And  the  draft  bond  incorporated 
in  the  mortgage  says:  "  This  bond  shall  not  become  obliga- 
tory until  the  certificate  hereon  is  duly  signed  by  the  said 
trustee."  Now,  W,  H.  Travers,  the  trustee,  did  not  accept 
the  trust  until  September  20,  1879,  Could  there  be  any  legal 
bond  stilt  then?  Can  we,  at  least,  say  there  were  in  fact  any 
bonds  at  the  date  of  the  levy  of  the  attachment  or  of  the 
judgment  against  Milnes,  or  at  date  of  sheriff's  levy?  Those 
"who  would  avail  themselves  of  this  proceeding  should,  un- 
der these  circumstances,  show  that  the  proceeding  is  opera- 
tive upon  these  bonds.  There  is  no  evidence  to  show  that 
these  second  mortgage  bonds  were  in   existence  when   the 

Judgment  was  rendered  against  the  garnishee.  As  no  reso- 
ution  of  directors  to  issue  income  bonds  was  passed  until 
September  29,  1879,  "^^ey  were  not  legally  in  existence  at  the 
<late  of  judgment  or  levy  of  execution  on  them.  There  can 
be  no  pretense  to  say  that  the  proceeding  passed  title  to  the 
income  bonds.  Certainly,  it  is  clear  that  the  bonds  sold  were 
merely  in  preparation  on  July  25,  1879,  when  the  garnishee's 
answers  were  filed,  though  until  Angust  4th  the  directors 
had  not  authorized  their  issue. 

It  is  claimed  that,  under  the  Pennsylvania  statute,  property 
not  in  the  garnishee's  hands  when  he  is  summoned,  but  com- 
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ing  to  him  before  judgment,  is  liable  to  the  attachment 
Silverwood  v.  Bellas,  8  Watts,  420,  is  cited  for  this 
Uca  rf  ■(•  position.  It  was  a  case  arising  where  after  gamish- 
*"*■•"•■  ment  the  garnishee  received  money  of  the  debtor 
Tm^io'^"'  *°  ^^""^  to Tiim.  The  court  says  this  became  a  debt 
■khM'*  due  from   him,  and  held  it  bound  by  the  attach- 

k»a*:  ment.     But  in  the  later  case  of  Pennsylvania  R. 

Co.  v.  Pennock,  51  Pa.  St.  244,  it  is  held  that 
goods  coming  into  the  hands  of  the  garnishee  after  the  ser- 
vice of  the  attachment  are  not  bound  by  it."  The  opinion 
explicitly  draws  a  distinction  between  "attachments  of  debts, 
and  the  tike,  or  money  passing  through  the  hands  nf  the  gar- 
nishee," and  goods,  and  says  that  in  the  former  case  money 
coming  into  the  garnishee's  hands  after  service  of  attachment 
would  be  bound,  while  goods  would  not  be.  These  bonds 
were  seized  and  sold  as  goods  and  chattels.  So  that  proceed- 
ing does  not  bar  the  right  of  the  improvement  company. 

I  do  not  regard  it  necessary  to  say  much  as  to  the  conten- 
tion that  there  is  an  equitable  estoppel  against  the  demand  nf 
the  Central  Improvement  Company  arising  out  of  the  said 
attachment  proceeding  on  the  theory  that  a  rule  to  show 
cause  why  a  judgment  against  the  garnishee  was  served  on 
the  secretary  of  the  improvement  company,  and  the  company 
stood  by,  and  allowed  the  bonds  to  be  turned  over  to  the 
sheriff  and  sold,  without  resisting.  It  is  not  perceived  how 
a  compulsory  proceeding  in  z^endilionem,  and  under  the  cir- 
cumstances stated  above,  could  be  construed  as  done  with 
the  consent  of  the  defendant.  The  improvement  company 
entered  no  appearance,  it  is  true,  but  gave  no  show  of  con- 
sent ;  and  its  mere  inaction  could  not  constitute  such  es- 
toppel. 

As  to  the  matter  of  pleading,  the  circuit  court  did  not  re- 
quire the  improvement  company  to  file  pleading  to  assert  its 
FicxiiM.  "S^t  under  the  agreement  of  April  29,  1879.  I 
think  this  not  absouitely  necessary'.  The  Fidelity 
Company's  suit  was  to  sell  the  property.  The  Centra!  Im- 
provement Company's  receiver  nadf  filed  a  petition  to  set  up 
its  rights,  and  brought  before  the  court  the  agreement;  and 
there  was  a  reference  to  take  evidence  as  to  its  claim.  It 
was  so  far  a  suit  to  convene  lienors.  All  matters  touching 
this  claim  could  be,  and  were,  informally  presented,  and  by 
those  who  were  not  merely  thus  informal,  but  who  were  for- 
mal, parties  ;  and  there  was  no  reason  for  delay  in  filing  for- 
mal pleading  to  prevent  matters  already  in  the  suits,  and 
whicn  could  be  fully  heard, 

i  see  no  reason  why  the  improvement  company  should  not 
be  allowed  its  costs.    Net  earnings,  while  a  railroad  is  in  the 
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hands  of  a  receiver  appointed  by  the  court,  may  be  applied 
to  the  payment  of  claims  having  superior  equities  ^^^^^^ 

to  th^t  of  bondholders.  These  claims  are  con- 
fined to  outstanding  debts  for  labor,  supplies,  equipments,  or 
permanent  improvement  of  the  mortgaged  property  as  may, 
under  the  circumstances  of  the  particular  case,  appear  to  be 
reasonable.  Fosdict  v.  Schall,  99  U.  S.  235 ;  Addison  v. 
Lewis,  75  Va.  701.  Under  certain  circumstances,  and  for 
proper  purposes,  receiver's  certificates  may  be  accorded 
priority  over  debts  secured  by  mortgage.  Jones,  Ry.  Secur, 
g  542  ;  Beach,  Rec.  §  379  el  seq. ;  Wallace  v.  Loomis,  97  U.  S. 
146 ;  Union  Trust  Co.  v.  Illinois  M.  R,  Co.,  117  U.  S.  434 ;  25 
Am.  &  Eng,  R,  Gas.  560 ;  Miltenberger  v.  Logansport  R.  Co., 
106  U.  S.  286,  12  Am.  &  Eng.  R.  Gas.  464. 

In  any  decree  hereafter  entered  in  these  causes,  it  must  be 
provided  that  the  charges  and  liens  on  the  railroad  .franchise 
and  property  stand,  and  out  of  its  sale  shall  be  paid  as  fol- 
lows: (i)  The  proper  costs  of  plaintiff  in  these  causes ;  (2) 
proper  receivers  certificates,  or  charges  under  the  receiver- 
ship; (3)  the  first  mortgage  bonds,  with  interest  thereon  at 
6  per  cent,  per  annum,  to  the  extent  of  $15,000  per  mile  of 
the  railroad,  which  bonds  are  secured  by  the  mortgage 
dated  April  i,  1880,  given  by  the  Shenandoah  Valley  Rail- 
road Company  to  the  Fidelity  Insurance,  Trust  &  Safe-  De- 
posit Company,  deducting  such  interest  as  may  have  been 
paid  on  the  said  bonds ;  (4)  to  the  Central  Improvement 
Company,  $250,000,  with  interest  from  April  i,  1879,  subject 
to  a  credit  of  $11,000  as  of  October  11,  1879,  for  its  claim  for 
compensation  for  that  amount  of  second  mortgage  bonds  un- 
der the  agreement  of  April  29,  1878 ;  (5)  to  the  Central  Im- 
provement Company  the  further  sum  of  $379,224,  without 
interest,  for  its  claim  for  compensation  for  income  bonds  un- 
der said  agreement,  with  interest  from  this  date  ;  (6)  one  per 
cent,  interest  on  the  first  mortgage  bonds  secured  by  said 
mortgage  dated  April  i,  1880,  to  said  Fidelity  Insurance, 
Trust  &  Safe  Deposit  Company,  to  make  up  the  7  per  cent 
interest  called  for  by  said  bonds  ;  (7)  the  bonds  secured  by 
the  general  mortgage  dated  April  5,  1881,  given  by  said 
Shenandoah  Valley  Railroad  Company  to  said  Fidelity  In- 
surance, Trust  &  Safe  Deposit  Company  ;  (8)  the  bonds  se- 
cured by  the  income  mortgage  dated  February  12,  1883, 
given  by  said  Shenandoah  Valley  Railroad  Company  to  said 
Fidelity  Insurance,  Trust  &  Safe  Deposit  Company  ;  and  (9) 
such  receiver's  certificates  as  cannot  be  paid  under  the  sec- 
ond class  above  specified. 

For  these  reasons  the  decree  of  the  circuit  court  of  Jeffer- 
son county  in  these  causes  is  reversed,  with  costs  to  appellant. 
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ses  remanded  to  that  court  for  further  P'"'*'^^^^' 
according  to  the  principles  announced  anci      *^  ' 
ea  in  this  opinion. 
P.,  and  English,  J.,  concurred.    Lucas,  J_  «.       ^°' 


Richardson's  Executor 


alidltr  of  Contract  with  Corporation.— Although  the  rcL^ 

r  officer  to  the  corporation  does  not  preclude  him  fror-^ 
itracts  with  it.  makinE  loans  to  it,  ajid  taking  its  bon^ 
rity.  yet  a  court  of  eouity  will  not  enforce  any  contract   « 
pt  it  be  shown  that  the  transaction  was  entered  into  in     ^^S 
ew  to  the  benefit  of  the  company  as  well  as  of  its  creA  »-  ■■ 
with  the  view  to  his  own  benefit. 

wtstor  Paymant  of  Crodltor*— Imu«  of  Paid-up  Stock. 

if  a  corporation,  when  it  becomes  insolvent,  is,  in  law.  stm  ""^ 
tion,  to  be  appropriated  to  the  payment  of  its  debts :. 
the  right  to  assume  that  the  stock  issued  by  the  corpor~^~M_ 
s  stockholders  as  paid-up  stock  has  been  paid  up,  and    ^  ^ 
if  equity  will,  at  the  instance  of  th^  proper  parties,  reqi.^v  ' 

>llataral  Security  for  Loan— Priority  of  CItlm.— Where  _      ^ 
been  issued  to  a  person  in  consideration  only  of  h.«.^^ 
ich  person  thereby  obtains  the  control  of  the  companj^" 
lection  of  his  nominees  as  directors,  the  claim  of  sucl^.  ] 

ices  to  an  amount  very  little   larger  than  one  half  c^^ 
:  stock  issued  to  him  as  paid-up  stock  and  for  which  fc:**^^ 
■en  to  him  as  collateral,  will  not  be  given  priority  ov^ 
9Ha  fide  creditor,  whether  secured  or. unsecured,  in  tl»  * 
e  company's  assets  upon  its  insolvency.  «-of 

\%  Obtainod  at  Sacurtty  by  Fraudulant  Maant. — A  direc*-*-*  i(_ 
;eived  200  mortgage  bonds  as  collateral  for  advances  *'^^gcal 
1250  shares  of  paid-up  stock.  He  acquired  the  pr»'^^^»rho 
board  of  directors  of  the  corporation,  and  the  director^ j;^  as 

linees,  upon  his  demand  for  an  additional  100  bon  *^  ^tr 
ied  to  give  them.  Subsequently  he  agreed  to  make  fiJ  *"^— rai, 
e  directors  would  give  him  another  300  bonds  as  co!lf»*'.^«  «ed 
Drs  agreed  to  do  so.  By  unfair  means,  he  thereafter  se-*=^^,^:3dv 
an  as  treasurer  and  thereby  the  custody  of  the  entire  ^C^icd 
y's  bonds.  Although  he  had  never  made  the  advances  "^^^  w-^  <iii 
lake,  he  separated  these  400  bonds,  and  claimed  to  hold  *'  %  Jen 
)r  his  debt.  Held,  that  the  director  could  not  claim  ^^  ^^^ra- 
his  action  in  securing  them  having  been  a  fraud  on  the    ^"^ 

rem  the  Circuit  Court  of  the  United  Stated 
n  District  of  Michigan. 


<he 


:^0K 


L.  D.  Morris,  ior  appellants. 

Dan.  S.  Hays,  T.  J.  O'Brien,  D.  A.  McKnight,  J.  HubUy  Ash- 
ton,  H.  T.  Deckert,  and  Henry  M.  Deckert,  for  appellees. 

Lamar,  J. — This  is  a  suit  in  equity,  originally  brought  in 
the  circuit  court  of  the  United  States  for  the  western  district 
of  Michigan  by  Ashbei  Green  and  William  Bond,  ^^  ^^^^ 
trustees,  against  the  Chicago,  Saginaw  &  Canada 
Railroad  Company,  a  corporation  organized  under  the  laws 
of  the  state  of  Michigan,  to  foreclose  a  mortgage  given  by 
that  company  on  all  its  property  and  effects  of  whatsoever 
description  to  the  plaintiffs,  to  secure  the  payment  of  5,500 
of  its  bonds  of  $1 ,000  each,  payable  to  said  trustees  or  bearer. 
The  suit  was  commenced  on  the  i6th  of  November,  1876. 
A  receiver  was  at  once  appointed.  The  company  made  no 
defense,  but  numerous  parties,  holders  of  the  bonds  thus  se- 
cured, and  others  with  claims  ol  various  kinds  against  the 
company,  with  leave  of  the  court,  intervened  in  the  case,  and 
were  allowed  to  prove  their  respective  claims.  The  contro- 
versy resolved  itself  into  a  contest  for  priority  among  the  re- 
spective claimants  in  the  distribution  of  the  proceeds  of  the 
sale  of  the  mortgaged  property  thereafter  to  be  made.  On 
the  30th  of  June,  1882,  a  decree  was  rendered  that  the  bill 
was  well  filed,  and  that  the  complainants  were  entitled  to  a 
foreclosure.  The  matter  was  referred  to  a  master  to  take 
testimony  and  report  upon  the  validity,  and  also  the  priority, 
of  the  various  claims  filed.  On  the  oth  of  November,  1882, 
the  master  filed  his  report,  in  which  he  divided  the  claims 
presented  into  four  classes,  numbered  A,  B,  C,  and  D,  re- 
spectively. In  class  C  he  placed  the  claims  secured  by  the 
first  mortgage  bonds,  and  the  amount  of  said  security.  In 
this  class  was  the  claim  of  Benjamin  Richardson  for  money 
furnished  to  aid  in  the  construction  of  the  road,  amounting, 
with  interest,  to  $273,382.87,  secured,  as  the  master  found,  by 
200  bonds,  amounting  to  $374,904.  Exceptions  to  this  report 
were  filed  by  nearly  all  of  the  parties  interested,  but,  in  the 
main,  it  was  confirmed  by  the  court,  and,  on  the  3d  of  May, 
1883,  a  decree  was  entered  on  the  question  of  priority  among 
the  respective  claimants  in  the  distribution  of  the  fund  aris- 
ing from  the  sale  of  the  mortj^aged  property,  which  had  oc- 
curred. This  decree,  among  other  things,  provided  that, 
after  certain  expenses  and  certificates  given  by  the  receiver 
had  been  paid,  the  remainder  of  the  fund  should  be  ratably 
divided  among  the  bond  claimants,  and  where  the  bonds  were 
held  as  collateral  security  no  greater  amount  should  be  al- 
lowed than  sufficient  to  satisfy  the  debt  thus  secured.  Ben- 
jamin Richardson's  claim  is  in  this  class.     It  was  for  600 
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bonds  claimed  as  collateral  security  for  the  amount  of  money 
advanced  by  him  for  the  construction  of  the  road,  and  for 
1,105  other  bonds  which  he  alleged  he  had  redeemed  from 
certain  bankers  in  London ;  and,  in  another  form,  was  for 
3,574  bonds  which  he  had  purchased  at  an  execution  sale  in 
New  York  fcity  that  was  had  to  satisfy  a  judgment  he  had  ob- 
tained against  the  railroad  company  in  the  court  of  common 
pteas  for  the  city  and  county  of  New  York  for  the  amount 
of  his  debt,  with  interest.  The  decree  allowed  Richardson's 
claim  as  respects  200  of  the  600  bonds,  but  rejected  it  as  to 
the  other  bonds  claimed  by  him.  Subsequently  that  decree 
was  amended  by  the  decree  of  October  8,  1883,  so  as  to  cor- 
rect certain  mistakes  in  the  calculation  of  interest  upon  the 
bonds.  The  effect  of  this  latter  decree  was  to  reduce  Rich- 
ardson's share  of  the  proceeds  by  $2,173,91  from  what  the 
original  decree  of  May  3,  1883,  haB  made  it ;  and  also  to  re- 
duce in  like  manner  the  share  of  one  of  the  other  intervening 
Earties,  the  Wrought  Iron  Bridge  Company  of  Canton,  Ohio, 
y  the  sum  of  $183,60.  Four  separate  appeals  were  taken 
from  the  decree  of  May  3,  1883,  and  an  appeal  was  also  taken 
by  Richardson  and  his  assignee,  Henry  Day,  from  the  amended 
decree  of  October  8,  1883.  At  the  last  term  of  the  court  all 
the  appeals  were  dismissed  except  that  of  Richardson  and 
Day,  from  the  decree  of  October  8,  1883.  Richardson  v. 
Green,  130  U.  S.  104.  Before  the  decision  at  the  last  term  of 
the  court  was  rendered,  Richardson  died,  and  his  legal  rep- 
resentatives are  now  prosecuting  the  appeal.  As  a  decision 
upon  the  questions  presented  by  this  appeal  affects  the  dis- 
tribution decreed  by  the  court  below  of  $137,154.94  among 
the  other  claimants,  it  becomes  necessary  to  examine  the  facts, 
and  to  give  consideration  to  the  equities  which  relate  to  the 
claims  of  all  those  parties.. 

The  Chicago,  Saginaw  &  Canada  Railroad  Company  was 
organized  about  the  4th  of  December,  1872,  under  an  act  of 
the  Michigan  legislature  approved  April  18,  1871, 
"*^  with  a  capital  stock  of  $4,200,000,  divided  into  4,200 

shares,  for  the  purpose  of  building  a  railroad  from  St,  Clair, 
in  the  eastern  part  of  the  state,  to  Grand  Haven,  on  Lake 
Michigan,  a  distance  of  about  2 io  miles.  The  original  incor- 
porators  each  subscribed  for  310  shares  of  this  capital  stock, 
5  per  cent,  of  which  was  paid  in.  This  was  all  the  stock  ever 
subscribed,  and  all  the  money  paid  in  on  any  stock.  Nine  of 
these  corporators  were  elected  directors,  all  but  three  of 
whom  resigned  in  1873,  transferring  their  stock,  it  is  sup- 
posed, to  those  three.  The  stock  subscribed  and  the  money 
paid  on  it  may,  for  all  practical  purposes,  be  considered  as 
having  afterwards  disappeared  from  the  organization.     For 


the  purpose  of  raising  funds  to  build  the  road  and  equip  it 
the  corporation  executed  a  mortgage,  and  issued  5.5007  per 
cent,  bonds,  of  $1,000  each,  due  in  30  years,  with  interest 
payable  semi-annually,  and  placed  them  in  the  hands  of  its 
executive  committee  to  be  put  upon  the  market.  Before 
selling  any  of  its  bonds,  however,  the  corporation  borrowed 
considerable  money  from  various  parties,  giving  the  bonds 
as  security,  at  the  rate  of  two  dollars  in  bonds  for  every  dollar 
borrowed,  and  also  giving,  as  a  bonus,  to  the  parties  from 
whom  the  [money  was  borrowed,  a  large  amount  of  capital 
stock.  These  loans  were  negotiated  with  the  following  per- 
sons:  (i)  With  a  syndicate  of  four  persons  in  Philadelpnia, 
{designated  in  the  record  as  the  "  Philadelphia  parties,"  who 
advanced  money  to  the  company  on  the  terms  above  stated, 
until  the  amount  aggregatecl,  according  to  the  report  of  the 
master,  $143,629.62.  The  number  of  bonds  pledged  to-  the 
syndicate,  as  collateral  security  for  this  loan,  was  462.  The 
Philadelphia  parties  claimed  before  the  court  below  to  be 
entitled  to  prove  all  the  bonds  held  by  them  to  the  (ull 
amount  of  principal  and  accrued  interest,  and  to  a  share  in 
the  proceeds  of  the  fund  derived  from  the  sale  of  the  mort- 
gaged property  to  the  extent  of  their  loans  and  the  interest 
thereon.  The  decree  of  the  court  allowed  their  claim,  to  the 
-extent  of  287.26  bonds  only,  that  number  being  twice  the 
amount  of  the  principal  advanced.  The  second  party  from 
whom  the  company  obtained  a  loan  was  the  appellant  Rich- 
ardson, upon  terms  hereinafter  stated.  The  third  party  was 
George  G.  Sickles,  of  New  York,  who  loaned  the  company 
^100,000  upon  a  pledge  of  25a  of  the  bonds,  as  collateral,  and 
also  a  bonus  of  $100,000  full  paid  stock.  Afterwards  his  son, 
Daniel  E.  Sickles,  bought  163  of  the  bonds  for  the  considera- 
tion that  he  would  assume  and  pay  the  debt  due  his  father, 
which  he  afterwards  did.  The  bonds  held  by  the  elder 
Sickles  were  then  returned  to  the  company.  Daniel  E. 
Sickles  claimed  that,  as  an  innocent  purchaser,  he  was  en- 
tilled  to  priority  over  the  other  collateral  bondholders,  who 
were  the  directors,  officers,  and  promoters  of  the  company. 
His  demand  (or  priority  was  disallowed  by  the  court,  and 
the  only  part  of  his  claim  that  was  allowed  was  that,  as  inno- 
cent purchaser  of  the  163  bonds,  he  might  prove  them  to  the 
lull  amount  of  his  principal  and  interest. 

After  the  negotiation  for  the  three  loans  above  named, 
Thomas  M.  Nelson  contracted  with  the  company  to  ballast 
and  iron  the  first  twenty  miles  of  the  road  from  the  town  of 
St.  Louis  west,  etc.  This  contract  he  substantially  performed. 
Two  months  afterwards  he  entered  into  another  contract 
with  the  company  to  clear,  grub,  and  grade  the  road,  and 
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build  bridges  and  culverts  on  the  second  division  thereof  to 
Lakeview,  Part  of  this  second  contract  was  assigned  to  the 
claimant  Soule.  This  contract  also,  with  the  exception  of  a 
part  of  the  grading,  was  performed  by  these  parties.  They 
had  no  security  for  the  payment  for  their  services.  They 
relied  on  the  solvency  of  the  company,  and  the  assurances  of 
Richardson,  who  was  then  a  director  and  the  treasurer  of  it, 
that  arrangements  were  perfected  for  the  payment  of  the 
work  as  fast  as  it  progressed.  The  company  failed  to  pay 
the  amount  due  on  these  contracts.  Suits  were  broiight, 
judgraentsobtained,  and  executions  issued  which  were  re- 
turned nuila  bona.  They  presented  their  claims  to  the  mas- 
ter, who  reported  in  their  favor,  and  allowed  them  priority 
over  the  bondholders  to  the  amount  of  $16,343.68.  Excep- 
tions to  this  finding,  having  been  filed,  were  sustained  by  the 
,  court  below,  which  allowed  their  debt,  but  put  it  in  the 
fourth  class,  to  be  paid /ro  ra/fl  from  any  surplus  remaining 
after  the  bondholders  were  paid.  The  claim  of  the  Wrought 
Iron  Bridge  Company  was  based  upon  a  contract  with  the 
railroad  company,  under  which  it  built  an  iron  bridge  across- 
the  Saginaw  river,  which  was  sold  by  the  receiver  for  the 
sum  or$20,ooo.     This  claimant  was  allowed  a  share  in   the 

Eroceeds  of  the  sale  on  the  basis  of  the  66  bonds  of  which  it 
ad  become  the  actual  owner.  The  claim  of  Stevens  was- 
bAseA  u^on  z  bona  fide  loan  made  to  the  company  by  him. 
By  the  decree  of  the  court  below  he  was  allowed  a  share  in 
the  funds  to  the  extent  of  32  bonds.  Any  modification  of  the 
decree  of  the  court  below  favorable  to  the  contention  of  the 
appellants  herein  will  correspondingly  reduce  the  allowances 
made  to  the  above  mentioned  claimants.  The  loan  of  SioOjOoo 
by  Richardson  to  the  railroad  company,  on  which  he  obtained 
the  first  200  bonds,  as  collateral,  was  made  by  him  or  the  3  ist 
of  March,  1875,  under  a  contract  with  the  company,  in  which 
he  agreed  to  lend  the  corporation  that  amount  upon  certain 
terms,  which,  among  otners,  were  (i)  that  the  company 
should  deliver  to  him  200  mortgage  bonds,  of  $1,000  each; 
(2)  that,  within  14  days,  he  shoula  be  elected  a  director  of 
the  company;  (3)  that  John  A.  Elweil,  of  New  .York  City, 
should  be  employed  by  the  company  at  a  salary  of  $2,500, 
and  his  personal  expenses,  for  the  purpose  of  superintending 
the  construction  of  the  road  and  of  looking  after  the  inter- 
ests  of  Richardson  ;  {4)  that,  as  a  further  collateral  security, 
the  company  should  lease  the  first  20  miles  of  the  road  as 
soon  as  it  should  be  completed,  and  assign  such  lease  tO' 
Richardson;  and  should  also  assign  to  him  all  the  subsidy 
notes  pertaining  to  that  division  of  the  road,  he  to  retain 
all  the  money  derived  from  the  lease  and  subsidy  notes,  and 
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renaer  unro  tne  company,  at  nnai  settiemeni,  7  per  cent,  in- 
terest upon  the  money  so  received  ;  and  (5)  that  the  company 
should  execute  and  deliver  to  Richardson  1,250  full  paid 
shares  of  capital  stock,  of  $100  each.  Although  on  its  face, 
this  was  to  be  fully  paid  up  stock,  it  was  understood  that  no 
money  was  to  be  actually  paid  for  it ;  the  consideration,  as 
recited  in  the  agreement,  being  Richardson's  services,  good 
offices,  and  influence  in  favor  of  the  company  in  the  financial 
world. 

In  the  contest  for  priority  among  the  claimants  before  the 
master  the  judgment  creditors  of  the  corporation  claimed  that 
they  entered  mto  the  contracts  with  the  company  whereon 
they  obtained  their  judgments  relying  upon  its  resources, 
which  they  were  led  to  think  were  ample  by  reason  of  the 
amount  of  the  outstanding  paid-up  stock  in  the  hands  of  such 
responsible  stockholders  and  owners  as  Richardson  and  the 
Philadelphia  parties  ;  and  it  was  contended  that  those  stock- 
holders should  not  be  allowed  to  share  in  the  proceeds  aris- 
ing from  the  sale  of  the  mortgaged  property  on  the  basis  of 
the  bonds  held  by  them,  as  coTlateral,  unless  they  should  first 
pay  to  the  company  the  full  amount  of  the  shares  of  stock  of 
which  they  had  held  themselves  out  to  the  world  as  the  own- 
ers. The  master  concurred  in  this  view,  but  because  there 
was  no  proof  of  the  actual  value  of  the  stock,  he  declined  to 
make  any  deduction  from  the  amount  due  to  Richardson,  but 
limited  his  claim  to  the  200  bonds.  The  appellants  received 
the  amount  which  the  decree  allowed,  but  appealed  to  this 
court  from  that  decree,  contending  that  they  were  entitled  to 
a  larger  share  of  the  fund  on  the  basis  of  the  additional  400 
bonds. 

To  determine  the  merits  of  the  contention  of  the  appel- 
lants, a  somewhat  minute  statement  of  the  circumstances 
which  led  the  board  of  directors  to  vote  to  Richardson  those 
400  additional  bonds  becomes  necessary.  The  1,250  shares 
of  paid-up  stock  for  which  he  paid  nothing  made  him  the 
largest  stockholder  in  the  company.  He  and  the  Philadel- 
phia parties  held  all  the  outstanding  stock  with  the  exception 
of  a  few  shares,  and  the  entire  and  absolute  control  of  the 
corporation  was  thus  in  their  hands.  Richardson  soon  con- 
trolled a  majority  of  the  board,  and  dominated  its  proceed- 
ings. He  was  at  once  made  a  director  according  to  the  con- 
tract. He  became  chairman  of  its  executive  committee  and 
its  managing  director.  The  lease  of  the  first  20  miles  of  the 
road  was  made  to  him,  and  that  part  was  turned  over  to  his 
possession.  He  had  John  A.  Elwell,  his  coadjutor  and  rep- 
resentative, elected  a  director,  who  became,  successively, 
secretary,  auditor,  and  a  meraberof  the  executive  committee 
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of  the  board.  He  afterwards  caused  Ambrose,  Hamm,  and 
Cooper  to  be  put  upon  the  board  of  directors,  to  each  of  whom 
he  assigned  small  portions  of  his  stock  to  enable  them  to  vote 
in  furtherance  of  his  schemes  and  interests,  and  the  1,250 
shares  of  paid-up  stock  were  in  due  time  issued  to  him.  At 
a  meeting  of  the  board  of  directors  held  on  the  5th  of  July, 
1875,  although  he  had  advanced  nothing  beyond  his  original 
loan  already  secured,  he  demanded  100  additional  bonds,  rep- 
resenting $100,000,  as  collateral,  and  the  board,  yielding  to 
his  exactions,  unanimousiy  adopted  a  resolution  directing  the 
secretary  and  treasurer  to  deposit  with  him  that  number  of 
bonds  for  such  purpose.  Within  one  month  afterwards,  to- 
wit,  August  5,  1875,  Richardson  was  unanimously  elected 
treasurer  of  the  company,  to  fill  the  vacancy  caused  by  the 
resignation  of  E.  P.  Ferry,  which  he  had  tendered  to  take  ef- 
fect when  his  accounts  should  be  adjusted  by  the  executive 
committee,  and  when  the  personal  obligations  he  had  made 
should  be  settled,  or  he  be  relieved  therefrom.  The  board 
of  directors  also  voted  to  Richardson  300  additional  first 
mortgage  bonds  as  collateral.  How  he  accomplished  these 
results,  to-wit,  the  resignation  of  Ferry,  his  own  election  as 
Ferry's  successor,  and  also  the  vote  to  himself  of  the  300 
bonds,  is  very  fully  explained  by  the  testimony  of  the  direc- 
tors and  of  Richardson  himself.  Ferry  thus  states  why  he 
resigned :  "  Mr,  Richardson  said  to  me  that  he  thought  that, 
advancing  as  much  money  as  he  did,  he  not  only  should  have 
all  the  moneys  of  the  company  in  his  hands,  as  treasurer,  to 
see  that  they  were  properly  disbursed,  but  also  the  securities 
of  the  company  under  his  control."  In  explanation  of  his 
tendering  his  resignation,  to  take  eSect  upon  being  settled 
with  and  relieved  from  personal  responsibility,  he  says  :  "  I 
had  indorsed  the  company's  notes  to  the  amount  of  about 
$30,000  and  furnished  them  with  money,  both,  I  had  ad- 
vanced the  company,  as  treasurer,  from  my  own  funds,  in  the 
neighborhood  of  $10,000.  I  think  it  was  $9,000  and  some- 
thing," He  further  stated  that  Mr.  Richardson  assured  him 
that  the  adjustment  and  release  asked  for  should  be  effected. 
He  also  stated  that  Richardson  had  never  performed  those 
promises.     The  vote  of  300  bonds  to  Richardson  is  thus  ex- 

Elaincd  by  himself ;  ■"  I  demanded  of  the  board  300  more 
onds,  and  got  them  by  resolution  of  the  board."  The  reso- 
lution directed  a  conveyance  to  Richardson  of  300  of  the  first 
•  mortgage  bonds  of  the  company  upon  the  consideration  of 
advances  made  and  to  be  made  by  him.  The  fact  is,  that  the 
sum  actually  advanced  by  him  in  addition  to  his  original  loan, 
for  which  these  400  bonSs  were  successively  voted  to  hini, 
amounted  to  a  little  over  $31,000.     The  terms  upon  which  he 
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made  the  demand  for  these  additional  bonds  are  stated  by 
Ferry  and  Elwell.  At  this  same  meeting,  held  August  3, 
1875,  Richardson  introduced  the  following  resolution :  "  Re- 
solved, tha,t  the  president  and  secretary  be,  and  they  are  here- 
by, authorized  to  execute  a  contract  for  the  purpose  of  grad- 
ing,  tying,  and  bridging  the  company's  located  road  from  its 
western  terminus  to  La^eview." 

Elwell  testifies  that  Richardson  stated  to  the  board  that  if 
they  would,  by  resolution,  authorize  him  to  receive  300  addi> 
tional  bonds  of  the  company,  of  $1,000  each,  he  would  make 
further  advances  to  a  sufficient  amount  for  the  company  to 
go  on  with  the  extension  and  equipment  of  the  road  to  Lake- 
view.  It  was  in  consideration  of  these  promised  advances 
that  the  resolution  was  adopted  directing  the  300  bonds  to 
be  conveyed  to  him.  This  promise  was  never  fulfilled  by 
Richardson.  Elwell  testifies  that  he  advanced  no  money  for 
the  extension  or  equipment  of  the  road  to  Lakeview,  nor  did 
he  purchase  any  iron  or  other  material  to  be  used  on  that 
part  of  the  road.  Both  Richardson  and  Ferry,  according  to 
their  own  testimony,  considered  that  the  action  of  the  board- 
of  directors  placed  Richardson,  as  treasurer,  in  the  shoes  of 
Ferry,  at  least  with  regard  to  the  custody  of  the  unissued 
bonds  of  the  company.  These  bonds,  2,985  in  number,  were 
deposited  with  a  safe-deposit  company  in  New  York  city, 
subject  to  the  control  of  rerry.  Ferry  immediately  drew  an 
order  on  that  company  authorizing  it  to  deliver  to  Richard- 
son all  the  bonds  belonging  to  the  railroad  company  deposited 
with  it,  and,  through  Elwell,  gave  to  Richardson  the  key  to 
the  vault  in  which  they  were  kept,  in  order  that  he  (Richard- 
son) might  take  possession  of  them.  Armed  with  this  order 
to  the  trust  company  to  deliver  the  bonds  to  him,  as  treas- 
urer, Richardson,  on  the  20th  of  August,  1875,  in  company 
with  Messrs,  O.  W.  Child  and  M.  J.  Baney,  proceeded  to  the 
place  of  business  of  the  trust  company,  and,  nis  order  having 
been  accepted  by  that  company,  took  possession  of  all  the 
unissued  bonds  there  belonging  to  the  railroad  company, 
Messrs.  Child  and  Bane}'  counting  them,  and  making  a  mem- 
orandum of  them.  This  memorandum  of  the  number  counted 
included  the  400  now  claimed  by  the  appellants,  as  collateral 
security.  On  the  following  day  Richardson,  claiming  to  act 
under  the  authority  of  the  aforesaid  resolutions  of  the  board 
of  directors  voting  the400  bonds  to  him  as  collateral  security, 
and  the  order  of  the  president  of  the  company  to  Ferry,  sepa- 
rated 400  of  the  bonds  from  the  remainder,  {Child  and  Baney 
assisting  him),  and  placed  them  in  a  tin  box,  which  he  after- 
wards kept  in  his  personal  possession.  On  the  nth  of  Octo- 
ber, 1875,  Richardson  was  appointetj  managing  director,  ir- 


D.gnzcdbyGoOglc 


388  RICHARDSON'S  EXECUTOR  V.  GREEN.  [VOL.  43 

revocable,  and  chairman  of  the  executive  committee ;  and,  on 
the  12th  of  the  same  month,  he  gave  to  Ferry  the  following 
receipt:  "Received  of  Edward  P.  Ferry,  treasurer  of  the 
Chicago,  Saginaw  &  Canada  Railroad  Co.,  twenty-two  hun- 
dred and  eighty-nine  (2,289)  o^  ^^  ^""st  mortgage  bonds  of 
the  company,  numbered  as  detailed  by  the  memorandum 
above,  dated  New  York,  Aug.  20,  '75.  and  signed  by  O.  W. 
Child  &  M,  J.  Baney,  placed  in  my  custody  as  chairman  of 
the  executive  committee  of  said  R.  R.  Co.,  in  accordance 
with  the  resolution  of  the  board  of  directors  passed  Oct.  11, 
'75,  for  custody,  disposal,  or  sale.  Benj-^min  Richardson. 
[Indorsed  :]  Benjamin  Richardson.  Receipt,  — 2,289  bonds. 
Oct,  12,1875."  The  list  thus  Receipted  for  by  Richardson, 
as  chairman  of  the  executive  committee,  included  the  400 
bonds  numbered  from  3,201  to  3,600,  inclusive,  which  he  pre- 
viously, as  before  stated,  had  separated  from  the  original 
number,  and  claimed  had  been  pledged  to  him  as  collateral 
security.  It  is  safe  to  say,  too,  we  think,  that  no  one  inter- 
ested in  the  affairs  of  the  company,  except  Elwell  and  Rich- 
ardson, knew,  at  that  time,  that  Richardson  was  holding  those 
400  bonds  in  any  other  capacity  than  as  treasurer  of  the  com- 
pany. Elwell  testified  that  at  the  meeting  of  October  11, 
1875,  none  of  the  other  parties  knew  that  Richardson  had 
those  bonds.  W.  J,  Kelley  testified  that,  at  a  meeting  of  the 
board  of  directors  on  that  day,  the  understanding  of  the  board 
derived  from  Richardson's  statement  was  that  ne  had  in  his 
possession  only  the  original  200  bonds  as  collateral.  Secured 
m  the  possession  of  the  company's  bonds,  Richardson  refused 
to  comply  with  the  conditions  on  which  Ferry  had  resigned. 
On  the  i6th  of  August,  1875,  Elwell  inclosed  in  a  letter  to 
Richardson  two  renewal  notes  to  be  substituted  for  those  on 
which  Ferry  had  been  endorser,  saying:  "  Mr.  Ferry  demands 
that  before  he  resigns  his  office  of  treasurer,  and  turns  every- 
thing over  to  you,  that  you  shall  indorse  the  renewal  notes 
personally,  as  he  did  the  original  ones,  and  it  is  for  that  pur- 
pose that  I  send  them ;  and  they  ought  to  be  returned  to  Mr. 
Ferry  immediately,  so  as  to  reach  him  the  last  of  this  week, 
to  be  used  in  the  bank  next  Monday.  *  *  *  Mr.  Ferry 
gave  me  one  of  his  envelopes  stamped,  in  which  you  had 
better  inclose  the  notes  to  him.  *  *  »  Mr.  Ferry  has 
agreed  to  turn  over  to  you,  or  to  deliver  to  me  for  you  on 
your  order,  all  books,  accounts,  vouchers,  etc.,  in  his  possession 
as  treasurer,  upon  the  two  notes  being  returned  to  him  in- 
dorsed." Richardson  remonstrated  with  Elwell  against  this, 
and  on  the  21st  of  the  same  month  he  replied  to  Elwell's  next 
letter,  declining  to  sign  the  notes,  and  declaring  himself  in- 
different to  Elwell's  retention  of  the  books  and  papers  per- 
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taining  to  the  office  of  treasurer,  inasmuch  as  he  (Richard- 
son) had  already  become,  not  only  the  treasurer,  but  also  the 
receiver,  advancer,  and  chief  controller  of  the  company.  On 
that  day  the  board  of  directors  voted  120  bonds  to  Richard- 
son as  a  bonus.  Counsel  for  the  appellants  insist  in  their 
brief  that  this  was  done  in  his  absence,  and  that  he  repudiated  . 
this  resolution,  and  refused  to  take  those  bonds.  This  state- 
ment is  in  conflict  with  that  of  Kelley,  president  of  the  com- 
fiany,  who  testifies  that  Mr.  Richardson  was  present,  and,  so 
ar  from  objecting  to  the  vole  of  the  bonus  to  him  of  120 
bonds,  he  insisted  upon  it ;  but,  as  they  make  no  claim  on  these 
bonds  as  a  bonus,  it  is  not  necessary  to  add  anything  further, 
except  the  remark  that  the  action  of  the  board  illustrates  the 
readmess  of  the  directors  to  subserve  all  Richardson's  wishes. 
At  the  meeting  of  July  8,  1876,  the  board,  in  anticipation  of 
the  foreclosure  of  the  mortgage  then  determined  on,  passed 
resolutions  auditing  the  entire  account  of  Richardson  against 
the  company,  and  declared  the  sum  of  $185,584.18  to  be  due 
to  him  from  it.  Another  resolution,  unanimously  adopted, 
ratified  and  approved  the  bonds  issued  to  him  for  that  aggre- 
gate sum,  A  third  resolution  was  adopted,  directing  the 
secretary  to  execute  and  deliver  to  him  tne  notes  of  the  com- 
pany at  7  per  cent.,  payable  at  such  times  as  could  be  agreed 
on  with  Richardson,  and  that  there  should  be  embodied*  in 
the  note  an  authority  to  the  holder,  in  default  of  payment,  to 
sell  such  bonds  without  notice,  and  with  the  right  to  become 
himself  the  purchaser  if  sold  at  pubiic  sale.  On  the  same 
day,  immediately  after  the  meetmg,  Elwell,  the  secretary, 
gave  to  Richardson  those  notes  in  which  were  recited  the 
numbers  of  the  600  bonds  under  discussion.  On  the  same 
day,  Richardson  and  Ferry  addressed  to  the  mortgage  trus- 
tees a  written  requtst  to  institute  proceedings  to  foreclose 
the  mortgage.  These  notes,  on  the  17th  of  July,  at  the  re- 
quest of  Richardson,  were  torn  up  by  Elwell,  and  demand 
notes,  bearing  the  same  date,  substituted  therefor.  Forth- 
with Richardson  commenced  suit  against  the  corporation  in 
the  court  of  common  pleas  of  the  city  of  New  York  on  those 
notes,  and  on  the  12th  of  August  obtained  the  judgment 
hereinbefore  mentioned.  Execution  was  issued  on  that  judg- 
ment, and,  as  the  proofs  clearly  show,  the  sheriff  levied  upon 
and  sold  all  the  bonds  of  the  company  which  had  been  placed 
in  Richardson's  custody,  namely,  the  600  bonds  which  he 
claimed  had  been  pledged  to  him  as  aforesaid,  and  2,974 
other  bonds,  including  1,105  which  he  claimed  to  have  re- 
deemed from  a  bank  in  London.  At  the  sale  Richardson 
purchased  all  those  bonds  at  the  price  of  $50  each,  $178,700. 
A  short  time  after  this  sale  and  purchase,  to-wit,  November 
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16,  1S76,  this  suit  for  foreclosure  was  commenced,  and  as  an 
intervener  therein  he  claimed  that  by  virtue  of  his  purchase 
at  the  sheriff's  sale  he  became  the  absolute  owner  of  the  en- 
tire  3,574  bonds.  Afterwards  he  appears  to  have  confined 
his  claim  to  the  600  bonds  alleged  to  have  been  held  by  him 
originally  as  collateral  security  and  the  1,105  bonds  just  re- 
ferred to.  It  would  seem,  from  the  briefs  filed  in  this  court 
by  counsel  on  behalf  of  appellants,  that  the  claim  here  is  con- 
fined to  the  400  bonds  above  described. 

In  view  of  all  the  facts  and  circumstances  presented  by 
this  record,  we  are  unable  to  see  any  such  superior  equity 
arising  out  of  the  transactions  of  Richardson  with  this  com- 
pany as  entitles  him  to  a  priority  over  the  other  creditors  in 
the  distribution  of  the  fund  in  question,  or  anything  in  his 
mode  of  getting  possession  of  the400  bonds  which  gives  him 
a  better  claim  to  them  than  that  of  the  other  creditors. 
While  we  may  not  be  prepared  to  concur  with  the  master  in 
some  of  the  reasons  upon  which  he  based  his  report,  yet  wc 
do  not  think  either  that  report,  or  the  decree  of  the  court  be- 
low confirming  it,  contains  any  error  of  which  the  appellants 
can  complain. 

Richardson's  relation  to  the  subject  matter  of  this  contro- 
versy was  threefold  :  (i)  That  of  a  creditor  of  an  insolvent 
corporation  claiming  tor  his  debt  priority  of  payment  over 
those  of  all  other  creditors,  out  of  the  fund  arising  from  a 
foreclosure  sale  of  the  mortgaged  property  ;  (2)  that  of  a  di- 
rector and  officer  of  that  corporation  at  the  time  liis  debt 
against  it  was  created  ;  and  (3)  that  6f  the  largest  share- 
holder of  its  capital  stock. 

Undoubtedly  his  relation  a?  a  director  and  officer,  or  as  a 
stockholder  01  the  company,  does  not  preclude  him  from  en- 
tering into  contracts  with  it,  making  loans  to  it, 
^rt*"w"  ^""^  taking  its  bonds  as  collateral  security  ;  but 
coitnctirith  courts  of  equity  regard  such  personal  transactions 
rsrr«nri«m.  of  3  party  in  either  of  these  positions  not  perhaps 
with  distrust,  but  with  a  large  measure  of^  watcti- 
ful  care,  and  unless  satisfied  by  the  proof  that  the  transaction 
was  entered  into  in  good  faith  with  a  view  to  the  benefit  of 
the  company  as  well  as  of  its  creditors,  and  not  solely  with  a 
view  to  his  own  benefit,  they  refuse  to  lend  their  aid  to  its 
enforcement.  In  Twin  Lick  Oil  Co.  v.  Marbury,  gi  U.  S. 
587,  588,  Mr.  Justice  Miller,  delivering  the  opmion  of  fhe 
court,  said :  "  That  a  director  of  a  joint  stock  corporation  oc-. 
cupies  one  of  those  fiduciary  relations  where  his  dealings  with 
the  subject-matter  of  his  trust  or  agency,  and  with  the  bene- 
ficiary or  party  whose  interest  is  confided  _  to  his  care,  is 
viewed  witti  jealousy  by  the  courts,  and  may  be  set  aside  on 
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slight  erounds,  is  a  doctrine  founded  on  the  soundest  moral- 
ity, and  which  has  received  the  clearest  recognition  in  this 
court  and  in  others." 

In  relation  to  the  rights  and  liabilities  of  a  stockholder,  this 
court  said  in  Sawyer  v.  tjoag,  17  Wall.  (U.  S.),  610,  620,  Mr. 
Justice  Miller  again  delivering  the  opinion  of  the 
court:  "We  think  it  now  wdl  established  that  f»H"i«>«> 
the  capita!  stock  of  a  corporation,  especially  its  un-  "/^neflt'or 
paid  subscriptions,  is  a  trust  fund  for  the  benefit  of  cnditan. 
the  general  creditors  of  the  corporation."  Pro- 
ceeding to  show  that  this  trust  cannot  be  defeated  by  a  sim- 
ulated payment  of  the  stock  subscription,  nor  by  any  device 
short  of  an  actual  payment  in  good  faith,  he  concluded  with 
these  words  :  "It  is  therefore  but  Just  that,  when  the  inter- 
est of  the  public  or  of  strangers  dealing  with  this  corpora- 
tion is  to  be  affected  by  any  transaction  between  the  stock- 
holders who  own  the  corporation  and  the  corporation  itself, 
such  transaction  should  be  subject  to  a  rigid  scrutiny,  and  if 
found  to  be  infected  with  anything  unfairtowards  such  third 
person,  calculated  to  injure  him,  or  designed  intentionally 
and  inequitably  to  screen  the  stockholder  from  loss  at  the  ex- 
pense of  the  general  creditor,  it  should  be  disregarded  or  an- 
nulled so  far  as  it  may  inequitably  affect  him."  In  the  case 
last  cited  the  stockholder  nominally  paid  the  stock  subscrip- 
tion, but  the  money  was  immediately  taken  back  as  a  loan, 
and  it  was  claimed  by  him  as  a  valid  payment.  The  transac- 
tion was  characterized  by  the  court  as  a  "  fraud  upon  the 
public,  who  were  ejtpected  to  deal  with  them." 

In  Graham  v.  La  Crosse  &  M.  R.  Co.,  102  U.  S.  148,  161, 
I  Am.  &.  Eng.  R.  Gas.  416,  this  court  said,  Mr.  Justice  BRAD- 
LEY, delivering  the  opinion  :  "When  a  corporation  becomes 
insolvent,  it  is  so  far  civilly  dead  that  its  property  may  bead- 
ministered  as  a  trust  fund  for  the  benefit  of  its  stockholders 
and  creditors,  A  court  of  equity,  at  the  instance  of  the 
proper  parties,  will  then  make  those  funds  trust  funds,  which, 
m  other  circumstances,  are  as  much  the  absolute  property 
of  the  corporation  as  any  man's  property  is  his." 

In  the  more  recent  case  of  Wabash,  St.  L.  &  P.  R.  Co.  v. 
Ham,  114  U.  S.  587,  594,  it  was  said  by  this  court,  speaking 
through  Mr.  Justice  Gray  :  "  The  property  of  a  corporation 
is  doubtless  a  trust  fund  for  the  payment  of  its  debts,  in  the 
sense  thit  when  the  corporation  is  lawfully  dissolved  and  all 
its  business  wound  up,  or  when  it  is  insolvent,  all  its  credi- 
tors are  entitled  in  equity  to  have  their  debts  paid  out  of  the 
corporate  property  before  any  distribution  thereof  among 
the  stockholders.  It  is  also  true,  in  the  case  of  a  corpora- 
tion, as  in  that  of  a  natural  person,  that  any  conveyance  of 
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property  of  the  debtor,  without  authority  of  law,  and  in 
fraud  of  existing  creditors^  is  void  as  against  them." 

Can  the  transactions  between  Richarason  and  the  insolvent 
corporation,  of  which  he  was  largely'the  owner  and  controller, 
especially  with  respect  to  the  claim  he  is  urging  in  this  case, 
stand  the  test  of  the  fairness  and  edod  faith  which,  as  a  direct- 
or and  stockholder,  he  owed  to  tne  corporation,  its  creditors 
and  icaaySi/ir  bond  holders  ?  His  very  first  transaction  with  the 
corporation,  by  which  he  introduced  himself  into  it  as  a  stock- 
holder, was  an  iilegal  and  fraudulent  act.  We  refer  to  the 
agreement  on  the  part  of  the  company  to  issue  to  Richardson 
1,250  shares  of  bonus  stock.  At  tne  time  this  agreement  was 
made,  and  the  stock  issued  in  pursuance  thereof,  the  statutes 
of  Michigan  provided  "that  it  shall  not  be  lawful  for  any 
railroad  company,  existing  by  virtue  of  the  laws  of  this  state, 
nor  for  any  officer  of  any  such  company,  to  sell,  dispose  of, 
,  or  pledge  any  shares  in  the  capital  stock  of  such  company, 
nor  to  issue  certificates  of  shares  in  the  capital  stock  of^such 
company  until  the  shares  so  sold,  disposed  of,  or  pledged, 
and  the  shares  for  which  such  certificates  are  to  be  issued, 
shall  have  been  fully  paid,"     2  Comp.  Laws,  par.  7757. 

We  have  seen  that  all  the  acts  of  Richardson,  as  director, 
stockholder,  chairman  of  the  executive  committee,  and  treas- 
urer, all  of  which  offices  he  held  at  one  time,  had 
Suck  u-  their  origin  in  this  bonus  stock.  After  having  ex- 
'■'"*^'  ercised  all  the  privileges  and  powers  of  a  stock- 
«a»M  b»"  holder  in  the  corporation,  it  cannot  be  seriously 
trMU4u  contended  that  he  is  to  be  held  exempt  from  the 
laidap.  liabilities  which  would  attach  to  a  bona  fide  share- 

holder  who  has  taken  shares  purporting  to  be  paid 
up,  but  which  in  truth  are  not  paid  up.  The  case  of  Scoville 
V.  Thaver,  105  U.  S.  143,  153,  154,  bears  a  close  analogy  to 
this.  Mr.  Justice  Woods,  delivering  the  opinion  of  the  court 
in  that  case,  said:  "The  stock  held  by  the  defendant  was 
evidenced  by  certificates  of  full  paid  shares.  It  is  conceded 
to  have  been  the  contract  between  him  and  the  company 
that  he  should  never  be  called  upon  to  pay  any  further  assess- 
ments upon  it.  *  *  *  But  the  doctrine  of  this  court  is 
'that  such  a  contract,  though  binding  on  the  company,  is  a  fraud 
in  law  on  its  creditors,  which  they  can  set  aside;  that  when 
their  rights  intervene,  and  their  claims  are  to  be  satisfied, 
the  stockholders  can  be  required  to  pay  their  stock  in  full." 
The  same  rule  is  laid  down  in  Ex  parte  Daniell,  1  De  Gex  & 
J.  372,  In  that  case  the  directors  of  the  company  allotted  to 
themselves  a  number  of  shares  by  a  resolution  that  the  shares 
so  allotted  were  to  be  treated  as  paid  up  stock  in  full.  Daniell, 
one  of  the  directors,  was  not  present  at  the  tim'e  the  resolu- 
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tion  was  adopted,  but  he  afterwards  accepted  the  shares  al- 
lotted to  him.  An  order  having  been  made  for  winding  up 
the  company,  assessments  were  made  upon  those  shares  for 
the  purpose,  it  is  supposed,  of  paying  the  debts  of  the  com- 
pany.  It  was  held  that  Daniell  was  liable  to  those  assess- 
ments to  the  same  extent  as  if  the  resolution  had  not  provided 
that  the  shares  were  to  be  treated  as  paid  up  stock. 

The  principle  underlying  ail  of  the  decisions  which  we  have 
cited  upon  this  point  is  that  the  capital  stock  of  a  corporation, 
when  it  becomes  insolvent,  is  in  law  assets  of  the 
corporation,  to  be  appropriated  to  the  payment  of  HiefcmHm 
its  debts:  and  that  creditors  have  the  right  to  as-  f"7"it*fti 
sume  that  the  stock  issued  by  the  corporation  and  ,^°^/^' 
held  by  its  stockholders  as  paid  up  stock  had  been  ?>■«& 
paid  up,  or,  if  unpaid,  that  a  court  of  equity,  at  the 
instance  of  the  proper  parties,  could  require  it  to  be  paid  up. 
In  the  case  now  before  us,  the  bonds  claimed  by  the  appel- 
lants were  voted  to  Richardson  by  his  associate  directors, 
■every  one  of  whom  owed  his  election  to  the  holders  of  this 
bonus  stock  alone.     The  total  amount  of  the  advances  made 
by  him,  for  which  these  bonds  are  collateral,  is  very  little 
larger  than  one-halt  of  the  amount  of  the  stock  which  ne  had 
-as  paid  up  stock.     If  the  stock  given  to  him  and  the  Philadel- 

&hia  parties  had  been  really  paid  up  stock,  there  would  have 
sen  no  insolvency  on  the  part  of  this  corporation.  Irrespect- 
ive of  the  question  whether  he  can  be  made  liable  for  the 
face  amount  of  this  stock,  or  for  its  proved  value,  the  facts 
we  have  detailed  certainly  do  not  entitle  his  claim  to  outrank 
that  of  any  bona  fide  creditor,  whether  secured  or  unsecured, 
in  the  matter  of  distribution. 

The  master  found  that  the  400  bonds  had  never  been  de- 
livered by  the  company  to  Richardson  in  his  individual  ca- 
pacity,   in   pledge  as  collateral    security   for  the 
moneys  advanced      It  is  strenuously  argued  in  be-   "•■'''  "^ 
hall  of  appellants  that  the  evidence  taken  under  ^^^„J"(o 
the  order  of  the  court,  after  the  findings  of  the  p,Bj. 
master  had  been  made  and  his  report  filed,  for  the 
purpose  of  explaining  the  receipt  given  by  Richardson  to  his 
predecessor,  Ferry,  is  sufficient  to  overturn  the  master's  re- 
port on  that  point.     That  evidence   was  before   the   court 
when  it  rendered  the  decree  complained  of,  and,  so  tar  as  the 
decree  shows,  it  was  not  regarded  as  essentially  modifying 
the  facts  as  found  by  the  master.     We  think  the  conclusion 
of  the  court  was  correct.     We  do  not  deny  that  cases  may 
arise  in  which,  if  everything  were  admitted  to  be  fairly  done, 
with  the  knowledge  and  acquiescence  of  the  company,  such 
a  personal  possession  as  that  which  Richardson  obtained,  al- 
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though  not  such  an  actual  delivery  as  the  board  had  intended 
and  directed,  might  be  considered  as  equivalent  to  a  legal 
delivery.  But  under  the  special  circumstances  of  this  case, 
in  view  of  the  unfair  means  employed  by  Richardson  to  have 
the  entire  body  of  the  company's  bonds  transferred  from  the 
custody  of  Ferry  into  his  own  custody,  and  the  clandestine 
manner  in  which  he  took  out  the  400  from  that  body,  not 
only  without  notice  of  the  fact  to  the  company,  but  with  an 
implied,  if  not  an  expressed,  denial  of  the  transactions,  we 
do  not  think  that  he  can  be  regarded  as  standing  in  the  posi- 
tion of  a  legal  and  equitable  pledgee,  or  that  he  ever  acquired, 
as  such  pledgee,  a  hen  on  the  400  bonds.  But,  even  if  there 
could  be  any  doubt  on  this  point,  Richardson  himself,  by  his 
own  act,  has  removed  it.  He  waived  and  abandoned  all 
claim  to  any  lien,  as  a  pledgee,  by  his  voluntary  surrender 
and  delivery  of  the  bonds  to  the  sheriff  of  the  county  of  New 
York,  as  the  property  of  the  company,  to  be  sold  under  ex- 
ecution. If  the  400  bonds  were  not  delivered  to  Richardson, 
as  we  think  the  court  below  correctly  held,  it  follows^that 
the  unissued  bonds  were  not  subject  to  attachment  or  to  ex- 
ecution as  valid  and  binding  obligations  against  the  company, 
and  that  Richardson's  purchase  at  the  sheriff's  sale  vested  in 
him  no  title  or  ownership  in  f  hem.  Counsel  for  the  appellants 
in  their  brief  put  not  a  little  stress  upon  the  fact  that  Richard- 
son's claim  is  based  upon  the  advance  of  actual  money  for  the 
enterprise  to  the  full  amount  of  $185,584.18.  The  answer  to 
this  is  that  the  decree  of  the  court  below  recognized  his 
claim  to  the  entire  amount,  and  gave  him  his  ratable  share 
of  the  proceeds  of  the  sale,  upon  the  footing  of  the  200  bonds 
delivered  to  him,  up  to  the  amount  of  $273,282.87.  We  are 
of  the  opinion  that  that  decree  gave  him  the  fullest  measure 
of  allowance  to  which  he  could  possibly  be  justly  entitled. 

It  is  hardly  necessary  to  say  much  with  respect  to  the  claim 
of  Richardson  to  the  1,105  bonds  alleged  by  nim  to  have  been 
redeemed  as  aforesaid.  Upon  this  question  the  master  says : 
"The  case  is  briefly  this:  The  board  of  directors  sent  one 
of  their  number  as  financial  agent  to  Europe,  with  authority 
to  negotiate  a  sale  of  bonds.  While  there,  to  defray  expenses, 
he  borrowed  a  sum  of  money  from  a  Mr.  Stevens,  and  pledged 
to  him  50  of  the  bonds  as  collateral  security.  These,  together 
with  the  1,105  bonds,  this  ageni  and  Stevens  deposited  with 
the  Consolidated  Bank  of  London,  with  agreement  that 
the  bonds  should  not  be  delivered  to  any  one  without  the 
joint  order  or  consent  of  the  agent  and  Stevens.  The  agent 
was  withdrawn  from  Europe.  The  indebtedness  due  Stevens 
was  allowed  to  go  to  protest,  and  the  directors  were  fearful 
Stevens  would  not  only  sell  the  bonds  pledged,  but  would 
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also  sell  the  1,105,  and  the  purchaser  obtain  title  to  the 
whole,  and  thus  render  nearly  valueless  the  securities  held 
by  the  directors.  To  prevent  this  calamity,  Richardson  ad- 
vanced the  money,  charged  it  to  the  company,  and  received 
its  notes  therefor..  He  then  attempted  to  ao  what  he  was 
fearful  might  have  been  done  in  London,  namely,  levy  upon 
and  sell  the  1,105  bonds,  and  himself  become  the  purchaser 
at  a  nominal  sum,  and  thus  gain  an  unconscionable  advantage 
over  other  bondholders.  It  is  a  general  rule  thai  fraud  or 
any  gross  misconduct  on  the  part  of  the  salvors  in  connection 
with  the  property  saved  will  work  a  forfeiture  of  the  salvage, 
and  the  evidence  in  this  case  with  reference  to  the  means 
employed  to  obtain  a  levy  on  the  bonds  in  question,  and  the 
sale  thereof,  fully  justifies  us  in  the  conclusion  which  I  have 
reached,  that  no  allowance  ought  to  be  made  to  Richardson, 
by  way  of  'equitable  salvage,'  for  the  moneys  advanced  by 
him  to  obtain  the  return  of  the  bonds  to  the  company."  We 
fully  agree  with  what  is  said  by  the  master,  and  do  not  deem 
itessentialtoadd  anything  further  on  thai  point.  As  regards 
the  decree  of  October  8,  1883,  we  think  it  sufficient  to  say 
that  the  corrections  made  by  it,  as  regards  the  calculations 
of  interest  on  the  bonds,  in  the  original  decree,  were  correct 
and  proper,  and  were  warranted  Dy  the  law.  The  original 
decree  had  allowed  interest  on  some  of  the  bonds  owned  and 
held  as  collateral  security  from  the  date  of  their  issue.  The 
amendatory  decree  simply  allowed  such  interest  to  be  calcu- 
lated from  the  date  when  the  bonds  were  actually  delivered 
to  the  owners  and  holders  of  them.  Such  correction  was 
eminently  legal  and  just.  The  decree  of  the  court  below  is 
affirmed. 

In  connection  with  this  case,  a  motion  has  been  made  by 
Thomas  M.  Nelson,  one  of  the  intervening  petitioners  in  the 
suit,  whose  appeals  were  dismissed  at  the  last  term  of  the 
court,  to  have  refunded  to  him  the  sum  of  $450,  deposited 
with  the  clerk  under  the  order  of  this  court  of  January  14, 
1889,  requiring  such  deposit  to  be  made  in  order  that  his 
counsel  mightliave  two  printed  copies  of  the  record.  This 
motion  is  based  upon  the  following  grounds:  (i)  That  the 
petitioner  was  not  one  of  the  principal  litigants  in  the  appeals, 
but  was  simply  an  intervening  judgment  creditor,  having  no 
interest  in  the  matter  of  the  controversy  between  the  bond- 
holders and  the  trustees;  (2)  that  his  demand  is  quite  small, 
when  compared  with  the  amount  involved  in  the^controversy 
between  the  principal  litigants;  and  (3)  that  he  was  not  a 
necessary  party  to  the  determination  of  the  questions  in- 
volved in  the  controversy  between  the  main  parties  to  the 
litigation,  but  simply  intervened,  as  the  only  manner  in  which 
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he  could  protect  his  rights  under  his  judgment  against  the 
company  for  work  ana  labor  performed  for  it  in  the  con- 
struction of  the  road.  The  motion  is  granted  to  the  extent 
of  $200. 


Chicago  West  Division  R.  Co. 


{Illinois  Supreme  Court,  January  21,  /ijjjo.) 

Straat  Rmilway — Injuriuto  Infant — Imputsd  N«{ljganca — Failure  to  Avoid 
Injury. — Although  the  custodian  of  a  child  17  months  old  may  have  been 
negli^nt  in  permitting  the  child  to  wander  upon  a  street,  such  ne^li^nce 
on  his  part  will  not  relieve  a  street  railway  from  liability  for  injuries 
caused  by  running  over  the  child  if  its  servant  could  have  avoided  the  in- 
jury after  he  discovered  the  danger:  and  it  is  not  error  therefore  for  the 
court  to  omit  to  require  the  jury  to  find  that  the  custodian  exercised  ordi- 
nary care,  when  there  is  evidence  tending  to  show  that  the  injury  could 
have  been  avoided. 

Appeal  from  Appellate  Court,  First  District. 
Wm.J.  Hynes,  {Edtnu7%d  Furtkmann,  of  counsel,}  for  appeU 
lant. 

Abbott,  Oliver  &  Skowalter,  for  appellee. 

Magruder,  J. — This  is  an  action,  be?un  on  July  31,  1886, 
in  the  superior  court  of  Cook  county  by  the  appellee,  a  minor, 
suing  by  his  next  friend,  against  tne  appellant  company,  to 
recover  damages  for  a  personal  injury.  The  trial  in  the 
court  below  resulted  in  a  verdict  and  judgment  for  $1,750  in 
favor  of  the  plaintiff.  The  appellate  court  has  affirmed  tbe 
judgment,  and  from  the  latter  court  the  cause  is  brought 
here  by  appeal. 

The  accident  occurred  on  the  ist  day  of  October,  1885. 
At  that  time  the  plaintiff  was  an  infant,  not  quite  17  months 
Y^^^  old      On  Indiana  Street,  which  runs  east  and  west 

in  the  west  division  of  the  city  of  Chicago,  and 
upon  one  of  the  street  crossings,  where  Armour  street,  run- 
ning north  and  south,  crosses  Indiana  street,  the  plaintiff  was 
struck  and  knocked  down  by  one  of  appellants'  street  cars, 
drawn  by  horses,  going  eastward  upon  Indiana  street.  His 
feet  were  caught  under  the  car  wheels,  and  one  of  them  so 
badly  crushed  that  it  was  amputated  a  few  hours  after  the 
injury.  The  child  was  so  young  that  it  was  incapable  of  ex- 
ercising care,  and  cannot  be  charged  with  negligence.  It  is 
claimed  that  no  recovery  can  be  nad  against  the  defendant. 


DigiMzedtfCoOglC 


VOL.  43]  INFANTS— IMPUTED  NEGLIGENCE.  397 

unless  the  plaintiS's  parents,  or  the  custodian  in  whose  charge 
they  had  placed  him,  exercised  reasonable  and  ordinary  care 
for  his  safety.  It  is  assigned  as  error  that  none  of  the  in- 
structions given  for  the  plaintiff  required  the  jury  to  find  the 
exercise  of  ordinary  care  by  the  parents  or  custodian,  and 
that  all  the  instructions  asked  by  the  defendant  which  did 
so  require,  were  refused. 

The  question  in  this  case  is  whether  the  driver  of  the  car 
could  have  avoided  the  injury  to  the  plaintiff,  after  the  latter 
had  been  discovered  to  be  in  a  position  of  danger. 
Even  though  the  plaintiff  had  come  into  such  posi-  Co»trifc»n.rT 
tion  through  the  negligence  of  those  having  him  J^i^J^'^ 
in  charge,  the  defendant's  servant,  who  had  con<  »oidiajirr. 
trol  of  the  car,  was  bound  to  use  reasonable  care 
in  avoiding  an  injury  to  the  plaintiff,  if  he  saw,  or  by  the  ex- 
ercise of  ordinary  prudence,  might  have  seen,  plaintiff's  peril. 
If  B.,  in  the  performance  of  some  lawful  work  of  his  own, 
such  as  operating  a  street  car,  has  notice  that  A.  is  in  dan- 
ger of  being  hurt  by  what  B.  is  doing,  and  that  A.  is  unable 
to  escape  the  danger,  then  B.  must  use  reasonable  care  to 
prevent  the  threatened  injury,  and  he  is  answerable  for  the 
want  of  such  care.  In  Illinois  Cent.  R.  Co.  v.  Godfrey,  71 
III.  500,  it  was  held  that,  although  a  party  was  guilty  of  neg- 
ligence in  placing  himself  upon  a  railroad  track  at  a  point 
wnere  he  had  no  nght  to  be,  yet  the  railroad  company  "  might 
,  not,  with  impunity,  wantonly  or  willfully  injure  him  ; "  and 
in  that  case  we  said  :  "  If  defendant's  servants  who  were  in 
the  managementof  the  engine,  after  becoming  aware  of  plaint- 
iff's danger,  failed  to  use  ordinary  care  to  avoid  injuring  him, 
defendant  might  be  liable."  In  Werner  v.  Citizens'  R.  Co., 
81  Mo.  368,  plaintiff's  husband  had  fallen  upon  the  railroad 
track  in  a  state  of  intoxication,  and  while  lying  there  was 
run  over  by  one  of  defendant's  cars  between  8  and  9  o'clock 
at  night,  and  killed.     The  driver  testified  that  he  saw  an  ob- 

J'ect  ahead  of  the  horses,  but  supposed  it  to  be  a  bundle  of 
lay  or  sack  of  oats.  He  could  have  stopped  the  car,  but 
made  no  effort  to  do  so,  or  to  ascertain  what  the  object  was. 
It  was  there  said:  "  If  the  negligence  of  a  defendant,  which 
contributed  directly  to  cause  the  injury,  occurred  after  the 
danger,  in  which  the  injured  party  had  placed  himself  by  his 
own  negligence,  was,  or,  by  the  exercise  of  reasonable  care, 
might  have  been,  discovered  by  the  defendant  in  time  to 
have  averted  the  injury,  then  aelendant  is  liable,  however 
gross  the  negligence  of  the  injured  party  may  have  been  in 
placing  himselfin  such  position  of  danger." 

The  doctrine  is  thus  stated  by  Shearman  and  Redfield  in 
their  work  on  the  Law  of.  Negligence,  (vol.  i,  §  99,  4th  Ed.:1 
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■"  It  is  now  perfectly  well  settled  that  the  plaintiff  may  re- 
cover damages  for  an  injury  caused  by  the  defendant's  neg- 
ligence, notwithstanding  tne  plaintiffs  own  negligence  ex- 
posed him  to  the  risk  of  mjury,  if  such  injury  was  proximately 
caused  by  the  defendant's  omission,  after  becoming  aware  of 
the  plaintiff's  danger,  to  use  ordinary  care  for  the  purpose  of 
avoiding  injury  to  him.  We  know  of  no  court  of  last  resort 
in  which  this  rule  is  any  longer  disputed.  *  *  *  The 
plaintiff  should  recover,  notwithstanding  his  own  negligence 
exposed  him  to  the  risk  of  injury,  if  the  injury  of  which  he 
complains  was  proximately  caused  by  the  omission  of  the 
defendant,  after  naving  such  notice  of  the  plaintiff's  danger 
as  would  put  a  prudent  man  upon  his  guard,  to  use  ordinary 
care  for  the  purpose  of  avoiding  such  injury.  It  is  not  nec- 
essary that  the  defendant  should  actually  know  of  the  dan- 
ger to  which  the  plaintiff  is  exposed.  It  is  enough  if  he  has 
sufficient  notice  or  belief  to  put  a  prudent  man  on  the  alert 
And  he  does  not  take,  such  precautions  as  a  prudent  roan 
would  take  under  similar  notice  or  belief."  In  such  cases, 
where  the  person  in  danger  of  being  injured  is  an  adult,  the 
defendant  will  only  be  liable  for  wilful  injury  or  gross  negli- 
gence on  the  ground  that  the  adult  will  be  presumed  to  have 
tne  capacity  of  making  some  effort  to  remove  himself  out  of 
the  way  of  the  threatened  peril ;  but,  in  the  case  of  a  child  ■ 
of  tender  years,  the  defendant  will  be  liable  for  the  want  of 
ordinary  care.  Philadelphia  &  R.  R,  Co.  v.  Spearen,  47  Pa. 
St.  300. 

In  the  present  case  the  driver  of  the  car  admits  that  he 
saw  the  plaintiff  upon  the  crossing  before  the  accident  oc- 
curred. One  witness  says  that  the  child  was  on 
Hiinof  the  track.  Other  testimony  is  to  the  effect  that 
'roidi^ariu  ^^  '^^^  ^  short  distance  south  of  the  track.  The 
putmuir.  horses  attached  to  the  car  were  not  walking,  but 
going  along  in  an  ordinary  trot.  The  driver  says 
that,  when  ne  iirst  saw  the  child,  it  was  facing  south,  with  its 
back  to  the  approaching  car,  and  that  when  ne,  standing  on 
the  front  platform,  was  almost  abreast  of  the  child,  it  turned 
and  ran  into  the  car.  The  little  babe  was  evidently  startled 
by  the  noise  of  the  car  behind  it,  and.  turning,  ran,  childlike, 
into  the  danger,  instead  of  going  away  from  it.  At  this  time 
house-movers  were  moving  a  church  northward  on  Armour 
street,  across  Indiana  street.  The  windlass  and  the  horses 
attached  thereto,  with  their  driver,  and  the  ropes  and  pulleys 
and  other  house-moving  machinery,  were  in  Indiana  street, 
a  few  feet  south  of  the  track.  There  was  a  crowd  of  boys 
and  children  at  the  corner,  playing,  and  looking  at  the  mov- 
ing church.     The  driver  did  not  stop  his  horses,  nor  slacken 
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their  pace  to  a  walk,  when  he  saw  the  child.  He  had  passed 
the  child  by  as  much  as  the  full  length  of  his  horses,  and 
more,  before  the  child  turned;  and,  according  to  his  own  ac- 
count, he  made  no  effort  to  stop  until  the  child  turned 
towards  the  car.  Under  all  the  circumstances,  it  was  for  the 
jury  to  say  whether  he  did  or  did  not  use  ordinary  care  and 
prudence  in  trying  to  avert  the  injury  after  he  discovered 
the  danger.  There  was  evidence  enough  to  justify  the  court 
in  submitting  the  question  to  the  jury.  Therefore,  i,rt„ju„, 
the  court  very  properly  instructed  the  jury  that 
if  they  should  find  from  the  evidence  that  the  plaintiff  was 
on  the  crossing,  and  in  such  a  position  as  to  show  that  he 
was  likely  to  be  injured  by  the  advance  of  the  car,  then  the 
driver  was  bound  to  use  ordinary  care  to  prevent  such 
threatened  injury,  if  he  knew,  or,  by  ordinary  care  or  atten- 
tion to  his  duty,  might  have  known,  of  the  danger,  and,  by 
using  ordinary  care,  might  have  avoided  it ;  but  that  if  the 
jury  should  believe  from  the  evidence  "  that  the  child  ran  in 
the  way  of  a  car  so  suddenly  that  the  driver  had  no  such 
notice  of  any  danger  to  the  child  as  to  give  him  an  opportu- 
nity to  avoid  the  danger  by  the  exercise  of  such  presence  of 
mind  and  such  ordinary  care  as  is  to  be  expected  from  mere 
ordinary  coolness  and  prudence  undersuch  circumstances  as 
were  then  surrounding  him,  then  the  plaintiff  has  no  right  to 
a  verdict  in  his  favor. 

The  parents  of  the  plaintiff  were  persons  in  humble  cir- 
cumstances. They  had  a  small  grocery  at  the  corner  of  Ar- 
mour street  and  Austin  avenue,  living  in  the  same  house 
where  the  store  was  kept.  They  had  no  servants.  The  store 
was  attended  by  the  family.  The  father  was  engaged  a  part 
of  the  time  as  a  teamster.  On  the  day  on  which  the  accident 
occurred  the  mother  was  ironing,  and  the  father  was  in  the 
yard,  chopping  wood.  The  baby  was  strapped  in  .its  baby 
carriage,  and  taken  out  for  an  airing  by  a  brother  15  years 
old.  This  brother  had  been  in  the  riabit  of  taking  care  of 
the  child  in  this  way,  and  on  the  afternoon  in  question  had 
wheeled  the  carriage  to  the  corner  of  Indiana  and  Armour 
streets.  While  he  was  looking  at  the  moving  of  the  house, 
or  at  the  children  playing  around  it,  the  baby  slipped  from 
the  carriage,  and  crept  and  toddled  into  the  place  of  danger. 
If  it  be  admitted  that  the  older  brother  was  negligent  in  suf- 
fering the  child  to  get  upon  the  street,  such  negligence  on 
his  part  would  not  relieve  the  defendant  from  liability,  if  its 
servant  could  have  avoided  the  injury  after  he  discovered 
the  danger.  Hence  it  is  unnecessary  to  discuss  the  question 
whether  or  not  the  negligence  of  the  older  brother  can  be 
imputed  to  the  infant  m  this  suit  brought  by  the  infant  him 
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self.  Under  the  state  of  facts  developed  by  the  proofs  the 
neglieence  of  the  custodian  of  the  child  was  an  immaterial 
consideraticn,  and  therefore  the  court  committed  no  error  in 
omitting  to  require  the  jury  to  find  that  such  custodian  had 
exercised  ordinary  care. 

We  discover  no  error  in  the  record  which  would  justify 
us  in  ordering  a  reversal.  The  judgment  of  the  appellate 
court  is  therefore  affirmed. 
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{Pennsylvania  Supreme  Court,  February  j,  i^)o.) 

Straat  Rallwuyi— Injuriai  to  Horta— Sufficisnej  of  Evidence. — Plaiati&'s 
horse,  which  was  standing  in  a  street,  suddenly  reared  up  and  fell  over 
dead.  One  of  defendant's  street  cars  had  run  on  the  track  about  zo  or  30 
feet  from  where  the  horse  was  standing  and  was  being  replaced  upon  it ; 
but  there  was  no  evidence  that  the  horse  had  been  frightened  by  it,  ffe/d 
that  the  defendant  was  not  liable. 

Same— Frightened  Horse— Car  off  Track— Negligence.— Although  a  horse 
may  have  taken  fright  at  a  street  car  which  has  run  off  the  track  and  is 
being  restored  to  it  in  the  usual  manner  and  with  the  usual  noises,  the 
street  railway' company  is  not  liable  for  his  death  in  consequence  thereof 
in  the  absence  of  other  evidence  of  negligence. 

Error  to  Court  of  Common  Pleas,  Philadelphia  County. 

Action  to  recover  damages  for  the  death  of  plaintiff's  horse. 
The  defendant  brings  error  to  review  a  verdict  and  judg- 
ment for  the  plaintiff. 

Mayer  Sulzberger  and  Geo.  P.  Rich,  for  plaintiff  in  error. 

Robert  N.  Simpers,  for  defendant  in  error. 

Green,  J. — After  having  read  and  re-read  the  whole  of  the 
testimony  in  this  case,  we  are  constrained  to  say  that  we  are 

entirely  unable  to  discover  any  evidence  connect- 
Paeti-E«i.  ing,  or  tending  to  connect,  in  any  culpable  manner, 
uiM^  the  defendant  with  the  death  of  the  plaintiff's 
Bccidtat.        horse.      The  horse,  geared  to  a  carriage,  and  in 

charge  of  a  driver,  was  standing  quietly  at  the  east 
side  of  Fourth  street,  near  Walnut,  at  about  2  o'clock  in  the 
afternoon.  Suddenly,  and  without  the  least  preliminary 
movement,  he  reared  upon  his  hind  feet,  and  fell  over  dead. 
It  is  a  very  busy  and  thronged  part  of  the  city.  Many  per- 
sons and  vehicles  were  constantly  passing  to  and  fro.  The 
ordinary  noises  of  the  street  occurred,  but  of  no  unusual  char- 
acter.    The  horse  belonged  to,  and  was  constantly  used,  bj' 
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the  plaintiff,  who  was  a  physician,  in  traversing  the  city,  and 
had  been  so  used  for  two  jjpars  prior  to  the  accident.  When 
the  horse  fell,  he  was  instantly  dead.  No  post  mortem  exam- 
ination of  his  body  was  made.  There  was  no  evidence  that 
his  skull  was  fractured,  or  that  any  bones  were  broken,  or 
that  any  wound  or  bruise  of  any  kind  was  found  upon  the 
body.  What  was  the  cause  of  bis  death?  Nobody  testifies 
on  that  subject,  and  the  probability  is  nobody  knows.  The 
horse  was  not  struck  by  any  object.  One  witness  said  he 
struck  his  head  on  the  curb-stone  when  he  fell;  but  neither 
this  nor  any  other  witness  examined  his  head  to  see  if  it  had 
been  injured,  or  testified  that  any  injury  was  inflicted  by  the 
fall.  If  the  horse  was  in  good  health,  and  unaffected  by  any 
sudden  and  fatal  malady,  it  is  very  difficult  to  understand 
how  he  could  fall  over  to  one  side  merely  from  the  fact  of 
his  rearing  on  his  hind  feet.  He  was  harnessed  to  a  carriage; 
and  that  circumstance,  and  the  mere  force  of  gravitation, 
would  restore  him  to  his  natural,  erect  position  as  his  front 
feet  descended.  Whv,  then,  did  he  fall  over  on  his  side,  and 
why  did  he  rear  ?  Upon  these  subjects  the  case  is  absolutely 
barren  of  testimony.  Yet,  without  proof,  and  proof  of  a  sat- 
isfactory character,  as  to  the  rearing,  the  falling,  and  the  death 
of  the  norse,  there  is  no  foundation  for  a  judicial  sentence 
either  as  to  the  cause  of  the  death,  or  of  the  responsibility  for 
it  The  death  of  the  animal  was  by  no  means  a  necessary 
consequence  of  his  fall.  In  fact,  it  is  most  unusual, — so  un- 
usual that  the  writer  has  never  heard  or  known  of  a  case  in 
which  a  horse  or  other  animal  was  killed  simply  by  falling  to 
the  ground.  Without  further  proof  that  the  fall  inflicted  an 
injury,  from  which  injury  death  might  have  resulted,  it  is 
nothmg  but  conjecture,  without  evidence,  to  say  that  the  fall 
was  the  cause  of^  the  death.  But  conjecture  witnout  evidence 
is  not  a  permissible  basis  for  a  judicial  decree.  It  will  be 
seen  at  once,  therefore,  that  this  case  is  fatally  deficient  in  its 
failure  to  furnish  some  kind  of  proof,  not  conjecture  or  infer- 
ence, as  to  what  was  the  real  cause  of  the  horse's  death.  If, 
however,  it  were  really  established,  by  competent  testimony, 
that  the  death  of  the  horse  was  directly  due  to  his  fall,  but 
very  little  progress  would  be  made  in  connecting  the  defend- 
ant  with  the  ^11.  Perhaps  the  horse  fell  because  he  had 
reared ;  but  perhaps,  also,  he  fell  because  he  was  stricken  with 
a  sudden  and  fatal  malady,  and  was  already  dead  when  he 
reached  the  ground.  Among  human  beings  such  things  are 
pccurring  every  day,  and  in  all  parts  of  the  country  ;  and  it 
is  notorious  that  horses  are  affected  by  many  diseases  that 
are  common  to  the  human  race.  As  to  the  death  of  this  par- 
ticular horse,  there  is  nothing  but  theory  in  the  case ;  and 

49  A,  &  E.  R.  Cas.— a6 


,  Google 


402  people's  passenger  R.  CO.  V.  HAZEL.        [vOL.  43 

the  theory  of  death  from  some  sudden  and  fatal  attack  of  dis- 
ease is  more  consistent  with  the  actual  facts  in  evidence  than 
is  the  theory  that  the  death  was  the  result  of  the  fall  alone. 
But,  if  it  be  conceded  that  the  horse  died  from  the  fall, 
what  had  the  defendant  to  do  with  the  fall  ?  A  theory  is  also 
offered  upon  this  subject,  and  the  jury  was  allowed  to  act 
upon  the  basis  of  that  theory  in  making  up  their  verdict.  It 
was  this:  that  the  horse  took  fright  at  the  movement  of  one 
of  the  defendant's  street  cars,  and  the  car  caused  the  horse 
to  become  frightened,  and  the  fright  caused  him  to  rear  upon 
his  hind  feet,  and  the  rearing  caused  him  to  fall,  and  the  fall 
caused  his  death.  Every  step  in  this  process  is  the  merest 
and  baldest  theory,  without  any  actual  substantial  fact  to  sup- 
port it ;  and  the  last  step  mentioned  is  perhaps  the  weakest 
and  most  unsubstantial  of  all.  Who  knows,  or  can  truthfully 
say,  that  the  horse  was  frightened  at  all  ?  The  driver,  who 
had  the  horse  in  charge,  does  not  say  so;  and  he  does  not 
testify  to  any  fact  that  proves  it.  On  the  contrary,  the  facts 
he  does  state  tend  to  disprove  it.  He  does  not  say  that  the 
horse  plunged,  or  shied,  or  ran  away,  or  tried  to  run  away, 
or  to  get  away,  at  all,  from  the  place  where  he  was  standing. 
On  the  contrary,  he  said  :  "  The  horse  reared  up  and  fell.  I 
•do  not  know  if^  the  car  struck  him  or  not.  Tne  horse  fell, 
and  died  in  a  few  minutes.  *  «  •  When  the  horse  reared, 
I  could  not  tell  what  to  do,  it  was  so  sudden.  1  could  not 
have  gotten  out  of  the  carriage.  *  »  *  When  my  horse 
reared  and  fell,  the  car-horses  were  about  fifteen  or  twenty  feet 
from  my  horse.  *  •  *  He  was  dead  as  soon  as  he  fell. 
He  just  reared  up  and  fell,  and  then  he  was  dead,"  Howell, 
:another  of  plaintiff's  witnesses,  said:  "I  had  seen  the  horse 
standing  there  quiet.  I  then  saw  the  horse  rear,  and  fall,  and 
strike  his  head.  He  was  dead  in  a  few  minutes."  Hamilton, 
another  witness  of  plaintiff,  said  r  "  1  saw  the  horse  stand- 
ing quiet.  Then  I  saw  him  rear  up,  and  fall,  and  strike 
on  the  curb-stones.  He  just  reared  up  and  fell ;  never 
moved."  These  were  all  of  the  witnesses  examined  by  the 
plaintiff  as  to  the  fact  of  the  accident.  They  are  corrobor- 
ated by  those  of  the  defendant  as  to  the  quietness  of  the  horse 
up  to  the  moment  he  reared  and  fell. 

But  suppose  the  horse  did  take  fright  at  the  street  car.  It 
is  certainly  not  true  in  law  that  street-car  companies  are  re 
sponsible  for  horses  taking  fright  at  the  movements 
8rigkt«a«4  of  thcir  cars.  They  have  just  as  much  right  to  run 
«uiro-clrav  ^^^^  ^^  ^^^  Streets  of  the  city  as  other  citizens  have 
tTKii.  to  drive  through  the  streets  with  their  horses  and 

carriages.     We  discussed  this  subject  sufficientiv 
in  Piollet  v.  Simmers,  106  Pa.  St.  95,  and  Pittsburgh  S,  R. 
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Co.  V.  Taylor,  104  Pa,  St,  306,  to  render  any  further  discus- 
sion of  it  unnecessary.  The  idea  that  the  car  had  run  off  the 
track,  and  was  being  restored  to  the  track  when  the  accident 
occurred, -and  therefore  the  horse  became  frightened,  does 
not  help  the  case  in  the  least.  All  the  witnesses  testified  that 
there  was  nothing  unusual  in  the  movements  to  restore  the 
car  to  the  track.  It  was  only  off  a  few  feet.  The  horses 
were  brought  from  the  front,  and  attached  to  the  rear  end 
of  the  car,  and  pulled  it  back.  The  plaintiff's  driver  testified : 
"The  driver  was  making  the  usual  sounds  to  start  the  horses. 
The  noises  were  the  usual  noises  where  a  car  is  off  the  track, 
and  people  are  trying  to  get  it  back.  "  Hamilton  says :  "They 
took  the  horses  to  the  rear  end,  to  pull  it  back.  They  made 
a  noise, — -about  the  same  noise  as  is  usually  made  when  a  car 
is  off  the  track."  Howell  said :  "  The  bystanders  were  push- 
ing the  car,  and  making  a  noise.  The  noise  was  the  ordinary 
sounds  of  people  trying  to  get  the  car  pushed  back."  Upon 
the  plaintiD's  own  proof,  therefore,  there  is  an  utter  failure 
to  establish  any  negligence  on  the  part  of  the  defendant  in 
causing  the  death  of  the  horse.  The  movement  to  restore 
the  car  to  the  track  was  the  usu^l,  ordinary  movement  to 
bring  about  that  result ;  and  the  sounds  and  noises,  such  as 
they  were,  were  those  which  ordinarily  occur  upon  such  oc- 
casions. The  case  is  simply  and  absolutely  destitute  of  tes- 
timony establishing  any  relation  of  cause  and  effect  between 
the  acts  of  the  defendant  and  the  death  of  the  plaintiff's 
horse,  in  a  sense  in  which  the  defendant  can  be  held  respon- 
sible. We  are  clearly  of  opinion  that  the  defendant's  fourth 
and  fifth  points  should  have  been  affirmed,  and  a  verdict  di 
rected  for  the  defendant.     Judgment  reversed. 


New  York  Elevated  R.  Co. 


Fifth  National  Bank. 
(13s  U.  S.  4S2.) 

El«vat«l  Rimroadi — Measure  of  Damagoi— Trial— Walvar  of  Objeotion. — 

At  the  trial  of  an  action  against  an  elevated  railroad  fordamages  to  plaint- 
iffs property,  evidence  as  to  the  permanent  depreciation  in  value  was  ex- 
cluded upon  the  defendant's  objection.  Defendant's  counsel  thereupon 
suggested  that  plaintiff's  damages  should  come  down  to  the  commence- 
ment of  the  action  only,  but  plaintiff's  counsel  replied  that  they  claimed 
damages  for  the  permanent  injury.  The  court  declined  to  adopt  either  of 
these  views,  and  ruled  that  dam^^es  for  the  permanent  injury  could  not  be 
recovered,  but  that  damages  might  be  recovered  to  the  time  of  trial. 
Neither  party  excepted  to  this  rulingat  the  time,  and  the  trial  proceeded  up- 
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on  this  theory.  Held.XhaX  by  acquiescing  in  the  ruling, defendant  was  pre- 
cluded from  afterwards  insisting  either  that  the  damages  be  assessed  for 
the  permanent  injury,  or  that  they  be  limited  tothetimcof  the  commence- 
ment of  the  action,  and  tbat  tbc  court  therefore  rightly  declined  to  permit 
the  defendant  to  introduce  evidence  that  the  value  ol  the  property  had  been 


increased  by  the  erection  of  the  railroad,  and  rightly  refused  to  instruct 
at  defendant's  request  that  recovery  could  only  be  for  the  permanent  in- 
jury to  plaintiff's  property. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  was  an  action  brought  March  5, 18S0,  by  a  national  bank 
against  an  elevated  railroad  company,  to  recover  damages  for 
the  construction  of  the  defendant's  track  and  station  house  in 
front  of  the  plaintiff's  banking  house  at  the  southwesterly 
corner  of  Third  avenue  and  Twenty-Third  street,  in  the  city 
of  New  York.  The  complaint  claimed  damages  for  the  in- 
terference withtheuse.enjoyment,  and  value  of  the  plaintiff's 
building,  and  the  obstruction  of  light  and  air,  by  the  con- 
struction of  the  defendant's  track  and  station  ;  and  for  the  in- 
terference with  the  use,  comfort,  and  enjoyment  of  "the  build- 
ing by  the  plaintiff,  its  officers,  servants,  and  tenants,  caused 
by  the  noise,  steam,  smoke,  and  noxious  smells  attending  the 
running  of  the  trains,  and  for  the  consequent  lessening  of  the 
rents  and  profits  of  the  building ;  and  also  for  the  permanent 
injury  to  tne  use  of  the  building  and  to  its  market  and  rental 
value,  by  the  construction  of  the  track  and  station,  and  by  the 
jarring  and  concussion  attending  the  running  of  the  trains. 

The  answer  denied  that  the  plaintiff  had  any  intetest  in  Third 
, avenue  and  Twenty-Third  street,  except  as  shared  with  the 
public  at  large;  denied  the  other  allegations  of  the  complaint, 
except  that  it  admitted  the  erection  of  the  elevated  railway 
and  station  ;  and  alleged  that  these  structures  were  authorized 
by  and  in  conformity, with  the  statutes  of  New  York  of  1850. 
chap  140;  1866,  chap.  697;  1867,  chap.  480;  1868,  chap,  855  ; 
1875,  chaps.  595,  606.  A  verdict  recovered  by  the  plaintiff  at 
a  trial  in  February,  1885,  wasset  aside  and  a  new  trial  ordered. 
24  Fed.  Rep.  1 14 '  22  Am,  &  Eng.  R.  Cas.  146.  At  the  second 
trial,  in  June,  1886,  it  appeared  that  Third  avenue  and 
Twenty-Third  street  were  laid  out  many  years  ago  under  the 
statute  of  New  York  of  18 13,  chap.  86,  §178,  by  wnich  the  city 
acquired  the  title  in  fee  of  public  streets,  avenues,  places,  and 
squares, "  in  trust,  nevertheless,  that  the  same  be  appropriated 
and  kept  open  for  and  as  part  of  a  public  street,  avenue, 
square,  or  place  forever,  in  like  manner  as  the  other  public 
streets,  avenues,  squares,  and  places  in  the  said  city  are,  and 
of  right  ought  to  be ;"  that  the  plaintiff  bought  its  land  and 
erected  its  buildii^in  1874;  that  the  building  was  fourstories 
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high,  with  business  offices  in  the  basement,  the  plaintiff's  bank- 
ing house  in  the  first  story,  and  apartments  let  to  tenants  in 
the  stories  above  ;  and  that  the  defendant,  under  and  in  con- 
formity with  the  authority  conferred  upon  it  by  the  statutes 
of  New  York,  constructed  in  iS/Siand  had  since  maintained, 
a  railway  track  over  and  along  Third  avenue,  15  feet  above 
the  surface  of  the  street,  and  15  feet  wide,  supported  by  iron 
columns,  and  the  west  side  of  the  track  being  about  35  feet 
from  the  west  side  of  Third  avenue;  and  also  a  station  house, 
with  stairs  leading  to  and  from  it,  at  the  intersection  of  Third 
avenue  and  Twenty-Third  street;  and  that  locomotive  en- 
gines and  trains  constantly  passed  over  the  track  in  front  of 
the  plaintiff's  building.  'The  plaintiff's  cashier,  called  as  a 
witness  in  his  behalf,  testified,  without  objection  by  the  de- 
fendant,  that  the  track  and  station  obstructed  the  access 
of  light  to  and  the  circulation  of  air  in  the  bank  on  the  first 
story,  and  the  apartments  on  the  second  story,  and  compelled 
the  plaintiff  to  use  gas  by  day  in  the  bank  ;  and  that  this  effect 
continued  to  the  time  of  the  trial.  He  also  testified,  without 
objection,  that "  the  structure,  as  it  existed  there — the  elevated 
railway  station  and  the  platfoim  and  the  bed  of  the  road," — 
reduced  the  rents  of  the  building.  He  was  then  asked  :  "How 
much  a  year  ?"  The  defendant  s  counsel  interposed,  and  asked 
for  "an  election  on  the  part  of  the  counsel  for  the  plaintiff  as 
to  whether  in  this  action  they  are  claiming  for  loss  of  rents, 
or  for  injury  in  consequence  of  the  erection  of  the  road." 
The  court  declined  to  require  the  plaintiff's  counsel  to  make 
an  election,  but  directed  them  to  confine  themselves  to  prov- 
ing, in  any  proper  way,  that  the  structure  as  a  permanent 
thmg,  without  regard  to  the  running  of  trains  upon  it,  injured 
the  plaintiff's  building.  The  cashier  thereupon  testified,  with- 
out objection  by  the  defendant,  that  there  had  been  a  loss^in 
rents  of  $1,000  a  year  since  the  structure  had  been  there,  and 
down  to  the  time  of  trial.  The  plaintiff  offered  to  prove  the 
value  of  the  building,  before  and  after  the  defendant's  ele- 
vated railroad  was  built.  This  evidence  was  objected  to  by 
the  defendant,  and  excluded  by  the  court.  Thereupon  the 
following  colloquy  took  place ;  "  Defendant's  counsel.  You 
only  come  down  to  the  commencement  of  this  action,  I  sup- 
pose ?  I  will  ask  counsel  to  make  a  determination  of  what  he 
IS  going  for.  1  suppose  I  have  a  right  to  ask  for  an  election 
at  this  point.  The  court.  For  what  length  of  time  do  you 
claim  to  recover?  Plaintiff's  counsel.  We  claim  for  perma- 
nent injury.  The  court.  Jf  you  are  entitled  to  recover,  you 
claim  damages  should  be  assessed  by  the  jury  until  now? 
Plaintiff's  counsel.  No,  sir ;  but  until  as  long  as  grass  grows 
and  water  runs.     The  court.     May  be  they  will  take  it  down  ; 
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if  they  should,  then  you  would  not  want  to  pay  back  any- 
thing. But  you  claim  the  right  to  recover  prospectively. 
Counsel  is  entitled  to  know  what  you  claim.  I  think  the  com- 
mon law  is,  as  I  stated  it,  that  where  there  is  a  consequential 
injury  resulting  from  damages,  the  damages  may  be  recovered 
up  to  the  time  of  the  trial,  and  if  they  continue,  the  right  of 
recovery  continues  also.  I  think  I  will  go  by  the  common 
law,  unless  I  see  to  the  contrary  before  the  trial  closes." 
Other  witnesses  were  afterwards  called  and  examined  by  both 
parties,  without  objeclion,  as  to  the  diminution  of  the  light, 
air,  and  rental  of  the  building,  from  the  time  of  the  erection 
of  the  defendant's  structures  to  the  time  of  the  trial,  and  as  to 
the  causes  of  such  diminution.  Evidence  that  the  value  of 
the  plaintiff's  property  had  increased  since  the  erection  of 
this  railroad  structure  was  offered  by  the  defendant,  and  ob- 
jected to  by  the  plaintiff.  The  court  sustained  the  objeclion, 
and  excluded  the  evidence,  and  the  defendant  excepted. 

At  the  close  of  the  evidence,  the  court  denied  successive 
motions  of  the  defendant  to  direct  a  verdict  for  the  defendant, 
because  no  facts  had  been  shown  sufficient  to  constitute  a 
cause  of  action,  and  to  direct  the  jury  to  render  a  verdict  for 
the  plaintiff  for  nominal  damages  only,  and  the  defendant  ex- 
cepted to  the  denial  of  each  of  these  motions.  The  court  in- 
structed the  jury  that  the  plaintiff,  having  erected  its  build- 
ing after  Third  avenue  and  Twenty-Third  street  had  been 
laid  out  as  public  streets,  had  the  right  to  have  those  streets 
remain  forever  as  open  streets;  and  that  if  the  structure 
erected  by  the  defendant  was  such  a  permanent  thing  in  the 
way  of  either  street,  as  an  open  street,  as  to  make  it  cease  to 
be  an  open  street,  or  cease  in  a  measure  to  be  an  open  street, 
and  so  to  subvert  it  from  an  open  street  into  something  else 
at  that  place,  the  plaintiff  was  entitled  to  recover  "such  dam- 
ages as  it  has  sustained  by  reason  of  the  erection  of  this  struct- 
ure, which  has  subverted  the  street,  from  the  time  it  was  put 
up  until  now,"  taking  into  consideration  the  injury  to  the  part 
of  the  building  occupied  as  a  bank,  by  hindering  access  to  and 
egress  from  it,  and  by  obstructing  the  admission  of  lieht  and 
the  circulation  of  air;  and  including  not  only  an  allowance 
for  the  expense  caused  by  being  compelled  to  use  gas,  but  a 
-  fair  compensation  for  other  discomforts  and  inconveniences 
in  its  occupation  in  consequence  of  the  defendant's  structure; 
and  also  any  diminution  of  the  rents  of  the  rest  of  the  build- 
ing, by  reason  of  the  defendant's  permanent  structure  stand- 
ing there  in  the  two  streets;  but  that  no  damages  were  "to 
be  given  on  account  of  any  inconvenience  occasioned  by  the 
noise  of  the  running  of  trains,  or  smoke,  or  cinders,  or  steam, 
or  gas,  or  any  of  those  things  connected  with  the  running  of 
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the  trains."  The  defendant  excepted  to  the  instruction  that 
the  plaintiff  should  be  allowed  such  damages  as  it  had  sus- 
tained by  the  reason  of  the  defendant's  structure  up  to  the 
E)resent  time;  and  also  to  that  part  of  the  charge  which  al- 
owed  a  recovery  for  discomforts  and  inconveniences,  other 
than  being  compelled  to  use  gas,  in  so  much  of  the  building 
as  was  occupied  by  the  bank.  The  defendant,  at  the  end  of 
the  charge  to  the  jury,  requested  the  court  to  instruct  them 
as  follows:  "The  plaintiff  is  not  entitled  to  recover  in  this 
action  for  loss  of  rents  or  of  rental  value.  The  recovery  in 
this  action,  if  at  all,  must  be  for  permanent  injury  to  the  plaint- 
iff's property  by  the  defendant's  interference  with  the  ease- 
ment of  light  and  air."  The  court  refused  so  to  instruct  the 
jury,  and  the  defendant  escepted  to  the  refusal.  The  jury- 
returned  a  verdict  for  the  plaintiff  in  the  sum  of  $5,000.  A 
motion  by  the  defendant  for  a  new  trial  wasoverruled  by  the 
court.  24  Blatchf.  89, 28  Fed.  Rep.  231.  Judgment  was  there- 
upon entered  for  the  plaintiff  for  the  sum  or$5,o68.33,  being 
the  amount  of  the  verdict  and  interest;  and  the  defendant 
sued  out  this  writ  of  error,  which  the  plaintiff  unsuccessfully 
moved  to  dismiss  for  want  of  a  sufficient  amount  in  dispute 
to  give  this  court  jurisdiction.     118  U.  S.  608. 

Julien  T.  Davies  and  E.  S.  Rapallo,  for  plaintiff  in  error. 
Wm,  F.  MacRae,  for  defendant  in  error. 
Geiav,  J. — The  law  of  the  state  of  New  York,  as  declared  by 
the  coiurt  of  appeals,  appears  to  be  as  follows :  An  elevated 
railroad  erected  in  and  over  a  street  pursuant  to  the  stat- 
utes of  the  state,  and  with  due  compensation  to  the  „,  ^,  .  ,.  . 
owners  01  property  taken  lor  the  purpose,  is  a  law-  n,jiotowB- 
ful  structure.  The  owners  of  lands  abutting  on  a  emoroB- 
street  in  the  city  of  New  York  have  an  easement  p*"""""' 
of  way,  and  of  light  and  air  over  it;  and,  through  a  bill  in 
equity  for  an  injunction,  may  recover  of  the  elevated  railroad 
company  full  compensation  for  the  permanent  injury  to  this 
easement ;  but,  in  an  action  at  law,  cannot  without  the  defend- 
ant's acquiescence,  recover  permanent  damages,  measured 
by  the  diminution  in  value  01  their  property,  but  can  recover 
such  temporary  damages  only  as  they  have  sustained  to  the 
time  of  commencing  the  action.  In  re  New  York  El.  R.  Co., 
70  N.  Y.  327  ;  In  re  Gilbert  El.  R.  Co.,  Id.  361  ;  Story  ij.  New 
York  El.  R.  Co.,  90  N.  Y.  122,  7  Am.  &  Eng.  R.  Cas.  596; 
Lahr  v.  Metropolitan  El.  R.  Co..  104  N.  Y.  268 ;  Pond  v.  \Iet- 
ropolitan.El.  Co.,  112  N.  Y.  186.  This  rule  of  damages  at 
law  has  not  prevailed  in  analogous  cases  decided  in  other  ju- 
risdictions, and  collected  in  the  briefs  of  counsel ;  and  in  the 
case  last  above  cited  the  court  observed  that  "it  might  be 
productive  of  less  inconvenience  on-the  whole,  if  an  opposite 
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rule  could  be  adopted.  "  1 1 3  N.  Y,  190,  But  we  are  relieved 
from  the  necessity  of  laying  down  a  general  rule  on  the  sub- 
ject, because  in  this  case  it  clearly  appears  that  the  defend- 
ant procured  or  acquiesced  in  the  rulings  under  which  the 
trial  was  conducted,  and  thereby  waived  the  risfht  to  object 
to  them.  Lahr  v.  Metropolitan  El.  R.  Co.,  104  N.  Y.  268, 294 ; 
Druckeri'.  Manhattan  R.Co.,  106N.  Y.  157,  3oAm.&Eng.  R. 
Cas.  418  ;  Hussner  v.  Brooklyn  City  R.  Co.,  1,14  N.  Y.  433,  43 
Am.  &  Eng.  R.  Cas.  219 ;  Shaw  v.  Stone,  i  Gush.  (Mass.)  228, 243. 
The  complaint  was  framed  in  the  double  aspect  of  claiming 
damages  for  the  injury  accruing  to  the  use  and  enjoyment  o( 

the  plaintiff's  property  by  the  obstruction  of  light 
x«u«n*r  and  air  and  the  diminution  of  rents,  as  well  as  dam- 
d>Btf«*-  ages  for  the  permanent  injury  to  the  market  and 
IwMtiH'       rental  value  of  the  property.     The  plaintiff  began 

by  introducing  evidence,  to  the  admission  of  which 
the  defendant  took  no  objection  or  exception,  of  the  injury 
to  the  use  and  enjoyment  of  the  property  by  obstructing  the 
access  of  light  and  air,  and  by  diminishing  the  rents,  down  to 
the  time  of  trial.  When  the  plaintiff  afterwards  ofTered  evi. 
dence  of  the  value  of  the  building,  before  and  after  the  erec- 
tion of  the  defendant's  structure,  the  defendant  objected  to 
this  evidence,  and  it  was  excluded  by  the  court.  The  defend- 
ant's counsel  thereupon  suggested  that  the  plaintiff's  damages 
should  come  down  to  the  commencement  of  the  action  only, 
and  the  plaintiff's  counsel  replied  that  they  claimed  damages 
for  the  permanent  injury.  The  court  declined  to  adopt  either 
of  these  views,  and  refused  to  allow  damages  to  be  recovered 
for  the  permanent  injury,  but  ruled  that  damages  might  be 
recovered  to  the  time  of  trial.  Neitherparty  having  excepted 
to  this  ruling  at  the  time,  both  parties  must  be  presumed  to 
have  assented  to  it.  In  accordance  with  that  ruling,  the  trial 
proceeded  upon  the  theory  that  damages  were  not  to  be 
awarded  for  permanent  injury,  but  were  to  be  assessed  down 
to  the  time  of  trial;  and  in  accordance  with  that  theory  fur- 
ther evidence  was  introduced  by  both  parties,  without  any 
objection  or  e.\ception  by  either  party  to, the  admission  of  the 
evidence,  or  to  the  rulings  under  which  it  came  in.  The  de- 
fendant having,  bv  his  objection  sustained  b}-  the  court,  pre- 
vented the  plaintiff  from  introducing  evidence  of  permanent 
injury  to  the  building,  and  having  permitted  the  trial  to  pro- 
ceed in  accordance  with  the  ruling  of  the  court  adrailting  ev- 
idence of  injury  to  the  time  of  the  trial,  without  excepting 
either  to  that  ruling  or  to  the  evidence  admitted  in  accorct 
ance  with  it,  could  not  afterwards  be  permitted  to  change 
front,  and  to  insist  either  that  the  damages  must  be  assessed 
for  the  permanent  injury,  or  that  the  damages  must  be  limited 
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to  the  time  of  the  commencement  of  the  action.  The  court, 
therefore  rightly  declined  to  permit  the  defendant  to  introduce 
evidence  (competent  only  upon  the  issue  of  injury  to  the  per- 
manent value  of  the  property,  which  by  the  defendants  pro- 
curement had  been  excluded  from  the  consideration  of  the 
jury)  that  the  value  of  the  property  had  been  increased  by  the 
erection  of  the  defendant's  structure  ;  and  rightly  refused  the 
instruction,  requested  by  the  defendant  after  the  charge,  that 
the  recovery  could  be  only  for  the  permanent  injury  to  the 
plaintiff's  property.  For  tne  same  reason,  the  defendant's  ex- 
ception to  so  much  of  the  charge  as  allowed  damages  to  be 
recovered  to  the  time  of  the  trial  cannot  be  sustained. 

There  can  be  no  doubt  that  the  court  riehtly  declined  to 
order  a  verdict  for  the  defendant,  or  a  verdict  for  the  plaint- 
iff with  nominal  damages ;  and  that  the  instruction  which  al- 
lowed the  jury  to  award  a  fair  compensation  for  the  discom- 
forts and  inconveniences  in  the  occupation  of  the  plaintiff's 
building,  caused  bj?  the  existence  of  the  defendant's  struct- 
ure in  front  of  it,  independently  of  the  running  of  trains 
thereon,  was  sufficiently  favorable  to  the  defendant.  Balti- 
more &  P.  R.  Co.  V.  Fifth  Baptist  Church,  108  U.  S.  317,  11 
Am.  &  Eng.  R.  Gas.  15  :  Buccleuch  v.  Metropolitan  Board, 
L.  R.  s  H.  L.  418.  As  the  damages  recovered  appear  by 
the  bill  of  exceptions,  made  part  of  the  record,  to  have 
been  assessed  to  the  time  of  trial,  the  judgment  in  this  case  may 
be  a  bar  to  any  subsequent  action,  at  least  for  damages  suf- 
fered before  that  time.  Hussner  v.  Brooklyn  City  R.  Co., 
1 14  N.  Y.  433,  438,  43  Am.  &  Eng.  R.  Gas.  219 ;  Warner  v. 
Bacon,  8  Gray,  (Mass.),  397,  402  ;  Goslin  v.  Corry,  7  Man.  &  G. 
345-  345.  8  Scott,  N.  R.  21,  24.  But  that  pomt  is  not  now 
presented  for  adjudication.     Judgment  affirmed. 

Mr.  Justice  Brewer,  not  having  been  a  member  of  the 
-court  when  this  case  was  argued,  took  no  part  in  the  decision. 


Metropolitan  Elevated  R.  Co. 

{New  York  Court  of  Appeals,  April  /j,  iSpo) 

CtavMed  Railroadi— Meatura  of  Dam agat— Rental  of  PropoHd  Building*. 
— Where  an  elevated  railroad  has  been  constructed  in  the  street  in  front 
of  pUintifi'a  premises  without  payment  of  compensation  to  him,  the  meas- 
ure of  damages  in  an  action  by  him  is  the  diminished  rental  or  usable  value 
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of  the  property  in  the  condition  in  which  it  was  prior  to  the  bringing  of 
the  action  :  and  evidence  as  to  the  cost  of  erecting  dwelling  houses  upon 
the  lots  and  what  they  would  have  rented  for  after  they  were  constructed, 
.  and  also  as  to  the  amount  for  which  they  would  have  rented  if  the  railroad 
had  not  been  constructed,  is  inadmissible,  being  speculative  and  contingent. 

Appeal  from  General  Term  of  the  Court  of  Common  Pleas 
of  New  York  City  and  County. 

Action  to  recover  damages  for  injury  to  plaintiffs  lot 
caused  by  the  construction  of  the  defendant's  elevated  rail- 
road.     The  defendant  appeals  from  a  judgment  for  the  plaint- 

Edward  S.  Rapalh  and  Samuel  Blythe  Rogers,  for  appellant, 
James  M.  Smith,  for  respondent. 

Eari,,  J, — The  plaintiff  was  the  owner  of  four  adjoining  lots 
on  the  westerly  side  of  West  Fifty-Third  street  in  the  city  of 
j,^^  New  Vork.     He  became  the  owner  of  three  of  tliem 

in  1866,  and  of  the  other  in  1868,  and  he  continued 
to  own  them  until  after  the  commencement  of  this  action  in 
February  1884.  The  elevated  railway  of  the  defendants  was 
constructed  through  Fifty-Third  street  in  front  of  these  lots 
in  1878,  and  was  thereafter  maintained  and  operated.  The 
plaintiff  used  a  part  of  his  lots  for  a  carpenter  shop  and  the 
remainder  as  a  lumber  yard.  This  action  was  commenced 
to  recover  damages  occasioned  to  the  lots  by  the  construction 
and  operation  of  the  railway,  and  the  only  question  which  it 
is  important  for  us  now  to  determine  relates  to  the  rule  of 
damages. 

When  the  defendant  began  to  construct  its  railway  in  front 
of  the  plaintiff's  lots  he  could  have  commenced  an  action   in 

equity  against  it,  and  restrained  it  until  it  had  made 
"''"']|[^'        compensation  to  him  for  the  rights  and  easements 

which  it  took  from  him,  or  until  it  acquired  them  by 
condemnation  proceedings.  Story  v.  New  York  EI.  R.  Co.,  90 
N.  Y.  122,  7  Am.  &  Eng.  R.  Cas.  596.  In  that  way  he  would, 
at  least  in  the  theorv  of  the  law,  have  been  indemnified  for  all 
the  damages  he  would  suffer  by  reason  of  the  construction  of 
the  railwav.  Instead  of  taking  his  remedy  by  an  equitable 
action  at  tliat  time  he  could  have  taken  it  at  any  time  after- 
wards during  his  ownership  of  the  lots  with  the  same  result. 
He  was  not.  however,  confined  to  his  remedy  by  such  an 
action.  He  could  suffer  the  railway  to  be  constructed,  and 
then  bring  successive  actions  to  recover  damages  to  his  lots, 
caused  by  the  construction,  maintenance  and  operation  of  the 
railway.  In  such  an  action  he  would  recover  his  damages 
to  the  commencement  of  the  action,  and  the  action  would  be 
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governed  by  the  principles  laid  down  in  Uline  v.  N.  Y,  Cent. 
&  H.  R.  R.  Co.,  101  N.  Y.  98,  23  Am.  &  Eng.  R.  Gas.  3. 

In  such  an  action  the  plaintiff  cannot  recover  for  the  per- 
manent diminution  in  the  value  o!  his  lots.  He  can  only  re- 
cover the  damages  he  sustains  from  day  to  day.  or 
from  month  to  month,  or  from  year  to  year,  in  the  a,'^]!^"'^ 
use  of  his  lots;  and  the  question  to  be  determined 
in  such  an  action  is  how  much  has  the  rental,  or  usable  value, 
of  the  lots  been  diminished  by  the  construction,  maintenance, 
and  operation  of  the  railway  ?  As  a  basis  for  estimating  the 
damages  the  lots  must  be  taken  as  they  are  used  during  the 
time  embraced  in  the  action,  and  the  plaintiff's  recovery  must 
be  confined  to  the  diminished  rental  or  usable  value  of  the 
lots  just  as  they  were.  He  was  in  no  way  prevented  from 
puttmg  his  lots  to  any  use  he  wished.  He  had  the  right,  act- 
ing reasonably,  not  wantonly  or  rashly,  to  put  upon  them 
any  structures  which  he  deemed  most  to  his  advantage  ;  and 
at  any  and  all  times,  until  the  railway  company  acquired  as 
against  him  the  right  to  maintain  and  operate  its  road  in 
rifty-Third  street.  Re  had  the  right  to  recover  the  diminished 
rental  value  of  his  lots  occasioned  to  them  just  as  they  were 
by  the  maintenance  and  operation  of  the  road.  But  he  could 
not  be  permitted  to  prove  or  allowed  to  recover  such  dama- 
ges as  ne  might  have  sustained  if  he  had  put  his 
lots  to  other  uses,  or  placed  upon  them  other  struct-  ««»t«ur»T»- 
ures.  Such  damages  would  be  purely  speculative  ^^  ' 
and  contingent.  The  plaintiff  had  owned  these  lots 
for  about  12  years  before  the  railway  was  constructed,  with- 
out making  any  substantial  improvements  upon  them,  and 
they  remamed  m  the  same  condition  down  to  the  commence- 
ment of  the  action.  It  appears  that  at  some  time  he  made 
plans  for  the  erection  of  dwelling  houses  upon  the  lots;  but 
whether  he  ever  intended  to  build,  or  would  have  built,  the 
houses,  is  mere  matter  of  conjecture.  Upon  the  trial  he  was 
permitted  to  prove  what  it  would  have  cost  to  erect  the 
dwelling  houses  upon  the  lots,  and  what  they  would  have 
rented  for  after  theywere  constructed,  and  also  to  give  evi- 
dence of  the  amount  for  which  they  would  have  rented  if 
the  railroad  had  not  been  constructed  ;  and  the  jury  evidently 
took  this  evidence  into  consideration  in  fixing  the  amount  of 
damages  which  they  awarded  the  plaintiff.  There  can  be 
no  certainty  that  the  plaintiff  would  ever  have  erected  dwell- 
ing houses  upon  the  lots,  and  there  could  be  no  certainty  as 
to  the  rents  which  could  have  been  obtained  from  them  either 
with  or  without  the  railroad  in  the  street,  and  the  defendant 
was  permitted  by  the  rule  adopted  in  the  court  below  to  have 
all  the  advantages  which  he  could  derive  from  keeping  his 
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lots  substantially  vacant  and  ready  to  sell  as  such,  and  at  the 
same  time  to  have  all  the  advantages,  without  the  investment 
of  anv  money  and  without  any  risk,  which  he  could  havede- 
rived'froni  their  improved  condition.  He  was  simply  entitled 
to  the  damai^es  caused  to  him  in  the  use  of  his  lots  from  the 
defendant's  interference  with  his  easements  of  light,  air,  and 
access ;  and  such  damages  are  necessarily,  and  from  the  %'er)' 
nature  of  the  case,  such  only  as  flowed  from  the  interference 
with  such  easements  during  the  time  covered  by  the  action. 
If  he  desired  a  more  ample  indemnity  for  the  injury  he  suf- 
fered from  the  railway  in  front  of  his  lots,  he  should,  by  an 
-equitable  action,  have  compelled  the  defendant,  either  by 
agreement  with  him  to  pay  his  damages,  or  to  acquire  the 
right  by  condemnation  proceedings  to  interfere  with  and  take 
his  easements.  Any  otner  rule  would  open  upon  the  trial  id 
every  case  like  this  an  inquiry  into  all  the  possible  uses  to 
which  the  abutting  owner  might  put  his  premises,  and  dam- 
.ages,  instead  of  being  awarded  upon  any  certain  or  probable 
basis,  would  rest  mainly  upon  conjecture  and  speculation. 
Adequate  sanction  for  these  views  is  found  in  the  following 
authorities:  Greene  v.  New  York  Cent.  &  H.  R.  R.  Co.,  12 
Abb.  fN.  Y.),  N.C.  124;  Colrick  ^.Swinburne,  105  N.Y.  503; 
Wheelock  v.  Noonan,  108  N.  Y.  179:  Hatfield  v.  Central  K. 
Co.,  33  N.  J.  Law,  251  ;  Dorian  v.  East  Brandy  wine  A  W. 
R.  Co.,  46  Pa.  St.  520.  The  rule  of  damages,  as  thus  laid 
down,  was  violated  by  many  rulings  upon  the  trial  of  this 
action,  and  a  new  trial  must  therefore  be  ordered,  costs  to 
abide  the  event.    All  concur. 


Metropolitan  Elevated  R.  Co.  et  at. 

{N'ew  York  Court  of  Appeals,  Second  Division,  Mareh  4,  /ij?0.) 

Eminent  Don^ain— Compantation — Daductlon  of  Banaflti — StatuM.— The 
provision  of  the  New  York  Rapid  Transit  Act.  (N.  Y.  Laws.  187s,  chap 
«o6,  S  20.)  and  General  Railroad  Law  (N.  Y.  Laws,  1850,  chap.  140.  \  1*' 
that  commissioners  of  appraisal,  in  determining  the  amount  of  compensa- 
tion to  be  made  to  parties  owning  or  interested  in  property  acquii^  'or 
the  construction  and  operation  of  railways  formed  thereunder,  shall  noj 
"  make  anv  allowance  or  deduction  on  account  o(  any  real  or  supposed 
benefits  which  the  party  in  interest  may  derive  from  the  construction  of 
the  proposed  railway,"  only  prohibits  the  deduction  of  benefits  from  the 
market  value  of  land  actually  taken.  In  considering  the  question  of  dam- 
ages 10  the  repiainder  of  the  land  the  commissioners  must  consider  lot 
effect  of  the  road  upon  the  whole  of  that  remainder,  and  if  an  enhance- 
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ment  results  from  special  benefits  thereto  there  is  no  damage  (orwhich  an 
award  can  be  made. 

Sam  a— Elevated  R  ail  road  i— Appropriation  of  EaMmentt— Bonefit*  to  Abut- 
ting Land«.^The  right  of  a  property  owner  to  compensation  for  the  con- 
struction of  an  elevated  railroad  and  the  appropriation  in  connection 
therewith  of  easements  in  the  street  for  ingress  and  egress  to  and  from  his 
abutting  premises,  and  for  free  circulation  of  light  and  air,  is  measured, 
not  by  the  value  of  the  easement  in  the  street  separate  from  his  abutting 
property,  but  by  the  damages  which  tfie  abutting  property  sustains  in  con- 
sequence of  the  loss  of  the  easement,  and  the  jury  must  consider  any 
special  benefits  to  the  property  from  the  construction  of  the  railroad  in 
assessing  such  consequential  damages. 

Appeai,  from  a  judgment  of  the  General  Term  of  the  First 
Judicial  Department,  affirming;  a  judgment  entered  in  favor 
of  plaintiff  upon  a  verdict,  ana  affirmmg  an  order  denying  a 
motion  for  a  new  trial. 

At  the  commencement  of  this  action  the  plaintiff  held  a 
lease  of  property  situated  upon  the  northwest  corner  of 
Church  and  Rector  streets,  in  the  city  of  New  York.  The 
lease  bore  date  May  i,  1877,  and  was  tor  the  term  of  15  years, 
with  a  right  of  renewal  for  an  additional  term  of  10  years.  Up- 
on the  property  there  was  a  brick  building  5  stories  in  height, 
the  first  floor  of  which  was  used  as  a  restaurant,  and  the 
other  floors  for  dwellings.  The  Metropolitan  Elevated  Rail- 
way was  constructed  through  Church  street  in  front  of  said 
premises,  and  in  Rector  street  there  had  been  erected  by  the 
defendants  a  station,  from  which  a  covered  platform  ran  to 
Greenwich  street,  and  there  connected  with  the  Ninth  Avenue 
Elevated  road.  The  plaintiff  claimed  in  his  complaint  that 
the  defendants'  structure  interfered  with  the  ingress  and 
egress  to  and  from  his  premises,  and  also  impaired  the  circu- 
lation of  light  and  air  from  the  street  to  his  building,  and 
deprived  him  of  its  customary  and  lawful  use,  and  greatly 
reduced  its  value  to  him  as  lessee.  It  was  admitted  that  the 
action  was  brought  and  tried  as  one  to  recover  in  one  sum 
the  whole  damage  sustained,  and  to  be  sustained,  from  the 
depreciation  of  the  plaintiff's  estate,  on  the  assumption  that 
the  defendants'  structure  caused  a  permanent  impairment  of 
the  easements  in  the  street  for  light,  air  and  access.  The 
court,  having  charged  the  jury  that  "the  damages  to  plaint- 
iff's leasehold  was  to  be  measured  by  the  depreciation  of 
rents  caused  by  defendants'  structure,  in  depriving  the  prem 
ises  of  the  accustomed  light,  air,  and  egress  which  it  had 
before  said  structure  was  placed  thereon."  and  that,  in  con- 
sidering the  question  of  damages,  "the  fact  that  real  estate 
had  risen  generally  in  that  district  of  the  city  did  not  relieve 
the  railroad  company  from  the  element  of  damage,"  was  re- 
quested by  the  defendants  to  charge  as  follows:  "That,  in 
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estimating  the  damages  to  the  leasehold  interest  in  this  plaint- 
iff caused  by  the  interference  by  the  defendants  with  the 
light,  air,  and  access  appurtenant  to  the  premises,  the  jury 
may  take  into  consideration  any  benefits  peculiar  to  his  house 
which  have  arisen  by  the  construction  of  the  road,  as  shown 
by  the  evidence."  To  this  the  court  replied :  "That  1  refuse 
to  charge;  on  the  contrary,  the  jury  have  no  right  to  take 
any  such  fact  into  consideration,"  The  defendants  gave  evi- 
dence tending  to  show,  and  from  which  the  jury  might  have 
found,  that  while  the  upper  parts  of  the  buildmg  had  been 
made  less  desirable  (or  dwellings  by  reason  of  the  erection  of 
the  defendants'  structure,  and  in  consequence  thereof  the 
rents  had  fallen,  the  location  of  the  station  in  Rector  street 
had,  from  the  greater  number  of  people  resorting  there, 
caused  the  first  or  store  floor  of  the  building  to  become  more 
desirable  for  business  purposes,  and  greatly  enhanced  in 
rental  value. 

Julien  T.  Davies,  Edward  S.  Rapallo,  and  W.  Burke  Cochran, 
for  appellants. 

James  M.  Smith  and  Inglis  Stuart,  for  respondent. 

Brown,  J. — The  basis  of  the  court's  refusal  to  charge  as 
requested  is  to  be  found  in  the  rapid  transit  act,  (chap.  606, 

Laws  1875,  §  20,)  and  in  the  general  railroad  law, 
Vm^"^  (chap.  140,  Laws  1850,  §  16.)  which  by  §  3,  chap.  885, 

Laws  1872,  was  made  applicable  to  the  Gilbert 
Elevated  Railroad  Company,  to  whose  rights  the  Metropol- 
itan Railway  Company  succeeded.  These  laws  provide  that 
commissioners  of  appraisal  shall  not,  in  determining  the 
amount  of  compensation  to  be  made  to  parties  owning  or  in- 
terested in  property  acquired  for  the  construction  and 
operation  of  railways  formed  thereunder,  "  make  any  allow- 
ance or  deduction  on  account  of  any  real  or  supposed  benefits 
which  the  party  in  interest  may  derive  from  the  construction 
of  the  proposed  railway."  What  is  the  true  nieaning  of  this 
provision,  and  how  far  it  is  applicable  to  a  case  of  the  char- 
acter we  are  considering,  is  tne  question  we  are  to  determine 
upon  this  appeal. 

The  principle  upon  which  compensation  is  to  be  made  to 
the  owner  of  lands  taken  by  proceedings  under  the  general 

railroad  law  has  been  frequently  considered  by  the 
^onpcDntigm  courts  of  this  State  ;  and  the  rule  is  now  established 
tionoriMdj*    *'^^*  s\\q\\  owner  is  to  receive — First,  the  full  value 

of  the  land  taken  ;  and,  second,  where  a  part  only  of 
land  is  taken,  a  fair  and  adequate  compensation  for  all  injury 
to  the  residue  sustained,  or  to  be  sustained,  by  the  construe- 
tion  and  operation  of  the  railroad.  .-Troy  &  B.  R.  Co.  v.  Lee, 
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13  Barb.  (N.  Y.).  169;  In  re  Utica  R.  Co.,  56  Barb.  (N.  Y.), 
456  ;  In  re  Prospect  Park  &  C.  I.  R.  Co..  13  Hun  (N.  V.),  345  ; 
In  re  New  York  C.  &  H.  R.  R.  Co.,  15  Hun  (N.  Y.),  63  ;  In  re 
New  York,  L.  &  W.  R.  Co.,  29  Hun  (N.  Y.),  i ;  ll  2  N.  Y. 
Supp.  478  ;  Henderson  v.  New  York  Cent.  R.  Co.,  78  N.  Y. 
423. 

The  first  element  in  the  award  represents  the  compensation 
for  land  which  the  railroad  takes,  and  to  which  it  acquires 
title.  The  second  element  represents  damages 
which  are  the  result  or  consequences  of  the  con-  »^«"o»»' 
struction  of  the  road  upon  property  not  taken,  and  J^B«»wKiri 
which  the  owner  still  retains.  Such  damages  are  ii>uk«. 
wholly  consequential,  and,  to  ascertain  them,  nec- 
essarily involves  an  inquiry  into  the  eSect  of  the  road  upon 
the  property,  and  a  consideration  of  all  the  advantages  and  dis- 
advantages resulting,  and  to  result,  therefrom.  The  rule  is 
well  stated  in  Lewis,  Em.  Dom.  §  471,  as  follows :  "  Where 
part  of  a  tract  is  taken,"  just  compensation  would  therefore 
consist  of  the  value  of  the  part  taken,  and  damages  to  the 
remainder,  less  any  special  benefits  to  such  remainder  by 
reason  of  the  taking  and  use  of  the  part  for  the  purpose  pro- 
posed." In  this  rule,  thus  settled  in  this  state,  and  which 
controls  all  awards  for  taking  of  land  under  the  general  rail< 
road  act,  is  to  be  found  the  true  application  of  the  statutory 
provision  which  forbids  deductions  and  allowances  to  be 
made  by  commissioners  lor  any  real  or  supposed  benefits 
which  the  parties  interested  may  derive  from  the  construc- 
tion of  the  railroad.  Whatever  land  is  taken  must  be  paid 
[or  by  the  railroad  company  at  its  full  market  value  ;  and 
from  such  value  no  deduction  can  be  made,  although  the 
remainder  of  the  landowner's  property  may  be  largely  en- 
hanced in  value  as  a  result  of  the  operation  of  the  railroad. 
But,  in  considering  the  question  of  damages  to  the  remainder 
of  the  land-not  taken,  the  commissioner  must  consider  the 
effect  of  the  road  upon  the  whole  of  that  remainder,  its  ad- 
vantages and  disadvantages,  benefits  and  injuries;  and,  if 
the  result  is  beneficial,  there  is  no  damage,  and  nothing  can 
be  awarded.  The  rule  established  under  the  general  railroad 
law  must  govern  and  control  awards  made  under  the  rapid 
transit  act.  The  last  named  act  confers  lUpon  corporations 
formed  thereunder  the  power  to  acquire  property  for  rail- 
road purposes  ;  and  the  statutory  proceedings  prescribed  are 
substantially  the  same  as  those  under  the  general  railroad 
act ;  and  no  reason  is  apparent  why  the  same  rule  should  not 
apply  to  proceedings  under  both  acts. 

This  court  has  decided  that  owners  of  land  abutting  upon 
public  streets  have  easements  therein  for  ingress  and  egress 
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to  and  from  their  premises,  and  for  the  free  circulation  of 
light  and  air  to  their  property ;  which  easements 
itaBt«M  are  interests  in  realestate,  and  constitute  property, 
•■"'***»*"■  within  the  meaning  of  that  term  as  used  m  the 
■lerMcd'nii-  Constitution.  The  easement  is  the  property  taken 
roaA.  by  the  railroad  company.     But  in  estimating  its 

value  it  is  impossible  to  consider  it  as  a  piece  of 
property,  separate  and  tiistinct  from  the  land  to  which  it  is 
appurtenant ;  and  the  right  of  the  property  owner  to  com- 
pensation is  measured,  not  by  the  value  of  the  easement  in  the 
street  separate  from  his  abutting  property,  but  by  the  dam- 
ages which  the  abutting  property  sustains  as  a  result  or  con- 
sequence of  the  loss  of  the  easement.  It  follows  that,  in  mak- 
ing an  award  to  a  party  situated  as  the  plaintiff  was  with  ref- 
erence to  the  defendants'  railroad,  there  would  be  no  com- 
Eensation  for  property  taken  beyond  a  nominal  sum,  and  that 
is  right  to  recover  would  rest  chiefly  upon  proof  of  conse- 
quential damages.  An  estimate  of  such  damages,  as  I  haveal- 
ready  shown,  involves  an  inquiry  into  the  effect  of  the  railroad 
upon  the  whole  property  and  a  consideration  o[  all  its  advant- 
ages and  disadvantages.  If  the  rental  value  of  the  whole 
building  was  shown  to  have  been  diminished,  there  was  in- 
jury, for  which  plaintiff  was  entitled  to  recover;  but  if  the 
diminished  rental  value  of  the  upper  floors  was  equaled  or 
overcome  by  increased  rental  value  in  the  store,  then  there 
was  no  injury,  and  no  basis  for  a  recovery  of  substantial 
damages  against  the  defendants. 

While  the  precise  question  presented  by  the  exception  in 
this  case  has  not  heretofore  been  decided  in  this  court,  it  is 
covered  by  the  decisions  under  the  general  railroad 
*■  .  law  which  have  been  cited;  and  the  rule  established 

by  those  decisions  has  recently  been  applied  in  the  second 
judicial  department  to  the  case  of  an  elevated  railroad.  In  re 
Brooklyn  El,  R.  Co.,  8  N,  Y,  Supp.  78.  That  case  was  an 
appeal  by  property  owners  from  an  award  of  nominal  dam- 
ages in  proceedings  by  an  elevated  i^ailroad  company  to  con- 
demn an  easement  in  a  street.  The  court  said  :  "  This  in- 
quiry necessarily  takes  in  the  advantages  from  the  railroad 
when  the  extent  of  the  injury  is  to  be  based  upon  the  diminu- 
tion of  value  by  reason  of  its  construction."  "  The  basis  of 
appraisement  must  then  be  the  difference  in  value  between 
the  abutting  house  before  the  construction  of  the  railroad  and 
afterwards.  In  Drucker  v.  Manhattan  R.  Co.,  106  N.Y.  157, 
30  Am,  &  Eng.  R.  Cas.  418,  this  court  held  admissible  evi- 
dence offered  by  the  property  owner  that  trade  and  business 
had  fallen  off  in  the  street  since  the  erection  of  the  railroad, 
and  that  property  was  for  that  reason  diminished  in  value. 
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If  such  evidence  is  competent  to  sustain  a  recovery,  it  is  dif- 
ficult to  see  why  it  is  not  competent  for  the  raifroad  com- 
pany to  show  that  the  effect  of  the  road  has  been  to  cause  an 
increase  in  business,  and  hence  an  enhancement  of  the  value 
in  abutting  property.  The  question  whether,  in  awarding 
damages  nowing  from  the  construction  of  a  railroad,  its  in- 
jurious effect  upon  a  part  of  a  residue  of  a  tract  of  land  could 
alone  be  considered,  nas  been  expressly  decided  in  Illinois. 
Page  V.  Chicago,  M.  &  St.  P.  R.  Co.,  70  111.  324.  That  case 
was  an  assessment  of  damages  for  a  right  of  way  across  a 
tract  of  40  acres  of  land.  Compensation  was  awarded  for  the 
part  taken,  but,  the  evidence  showing  that  the  residue  of  the 
tract  would  be  enhanced  in  value  by  the  construction  and 
operation  of  the  road,  no  consequential  damages  were  allowed 
to  the  land-owner.  The  owner  claimed  that  a  strip  of  land 
next  to  the  railroad  was  lessened  in  value  by  the  proximity 
of  the  road.  The  constitutional  provision  in  Illinois  relating 
to  the  taking  of  property  for  public  use  is  the  same  as  our 
own,  and  the  statute  under  which  the  assessment  was  made 
provided  that  benefits  should  not  be  set  off  against  or  de- 
ducted from  compensation.  The  award  was  sustained  on 
appeal ;  the  court  Holding  that  "  it  was  not  the  damages  to  a 
strip  of  land  lying  within  a  limited  number  of  feet  of  the  roadbed 
that  the  jury  were  required  to  assess,  but  the  damages,  if  any, 
to  the  entire  tract ;"  that  the  effect  of  the  road  upon  a  part 
of  the  tract  was  not  to  be  considered,  but  upon  the  whole 
tract.  "  This,"  the  court  said,  "  is  not  deducting  benefits  or 
advantages  from  damages,  but  it  is  ascertaining  whether  there 
be  damages  or  not."  To  the  same  effect  is  the  case  of  Oregon 
Cent.  R.  Co.  v.  Wait,  3  Or.  91.  The  statutes  we  have  con- 
sidered are  founded  upon  the  provision  of  the  constitution 
forbidding  the  taking  of  private  property  for  public  purposes 
without  just  compensation.  Their  purpose  was  to  do  exact 
and  equal  justice  among  all  citizens  of  the  state,  and  to  award 
to  every  one  full  and  fair  compensation  for  all  property  taken 
for  public  use,  or  injured  by  tne  erection  of  public  improve- 
ments.  The  rule  established  by  the  courts,  and  prevailing 
under  the  general  railroad  law,  accomplished  in  a  broad  and 
liberal  manner  that  object.  The  meaning  of  the  expression 
"just  compensation  "  has  not  been  limited  to  the  value  of  prop- 
erty actually  taken,  but  has  been  held  to  include  all  conse- 
quental  injuries  which  the  land-owner  may  sustain  by  reason 
of  depreciation  of  value  in  the  residue  of  the  property  by 
reason  of  the  taking  of  a  part,  and  the  construction  thereon 
of  the  public  improvement.  This  rule  affords  full  indemnity 
to  the  property  owner,  and  leaves  him  in  as  good  condition  as 
he  was  before  the  construction  of  the  road.  And  this  is  all 
43  A.  &  E.  R,  Cas.— 37 
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that  any  citizen  has  a  right  to  ask.  K  the  rule  which  the 
court  held  in  this  case  is  to  govern  awards  made  against  rail- 
road companies  when  structures  are  erected  in  the  public 
streets  under  public  authority,  when  no  land  is  taken,  and  the 
compensation  is  confined  to  injuries  sustained  by  abutting 
property,  the  companies  will  be  compelled,  in  many  instances, 
to  pay  where  no  injury  has  been  done,  and  parties  will  recover 
who  have  sustained  no  loss.  Such  a  rule  has  not  yet  received 
judicial  sanction. 

The  increase  of  value  resulting  from  the  growth  of  public 
improvements,  the  construction  of  railroads  and  improved 
means  of  transit  accrues  to  the  public  benefit  generally,  and 
the  general  appreciation  of  property  consequent  upon  such 
improvements  belongs  to  the  property  owner,  and  the  railroad 
company  is  not  entitled  to  the  consideration  of  that  element 
in  the  ascertainment  of  the  compensation  it  must  pay  to  the 
abutting  proprietor.  But  the  special  and  peculiar  advantages 
which  propertv  receives  from  the  construction  and  operation 
of  the  road,  an<l  the  location  of  the  stations,  are  elements  which 
enteV  largely  into  the  inquiry  whether  there  isinjury  or  not; 
and  the  jury  must  consider  them,  and  give  to  them  due  weight 
in  their  verdict.  Between  this  rule  and  the  statutory  pro- 
vision quoted  there  is  no  conflict.  The  property  owner  will 
in  every  instance  receive  the  "  just  compensation  "  which  the 
constitution  secures  to  him  tor  his  property  which  is  taken  or 
injured  by  the  railroad,  and  the  corporation  will  be  compelled 
to  pay  whenever  damages  result  from  the  erection  01^  their 
structures  and  the  construction  of  the  road.  Our  conclusion 
is  that  the  defendant  was  entitled  to  the  instruction  requested, 
and  the  exception  to  its  refusal  was  well  taken.  The  judg- 
ment should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event.     All  concur;  Follett,  C,  J.,  in  result 

Eminsnt  Domain —Consideration  of  Benefit!  in  Eitimating  Compensation 
— Special  Constitutional  Provitioni.— The  constitutions  of  Arkansas,  Cali- 
fornia, Iowa,  Kansas,  Ohio,  and  South  Carolina,  provide  that  compensa- 
tion (or  lands  taken  shall  be  estimated  without  reference  to  any  benefit 
that  may  be  conferred  upon  the  remaininK  lands  by  the  improvemenL 
Ohio  Const,,  art.  i,  S  19;  art.  13.  j  5;  Iowa  Const.. art.  i,§  18;  Kan.  Const- 
art.  12,  S  4:  Ark.  Const.,  art.  Ii-Sg;  Cal. Const.. art.  i.j  '4:  S. Car. Const., 
art.  12,  S  3-  The  provision  of  the  California  constitution,  however,  applies 
only  to  "  right  of  way  ■  *  •  *  appropriated  to  the  use  of  any  corpora- 
tion other  than  municipal."  The  word  '■  municipal "  as  used  in  the  pro- 
vision is  not  to  be  confined  to  cities  or  strictly  municipal  corporations,  but 
refers  to  such  corporations  as  are  for  public  government,  and  therefore  in- 
cludes counties  as  well  as  cities.  Pacific  Coast  R.  Co.  v.  Porter  (CaL),  33 
Am.  &  Eng.  R.  Cas.  167;  Tehama  County  v.  Bryan,  68  Cal.  57;  Butte 
County  J'.  Boylston,  64  Cal.  1 10. 

1  he  provision  of  the  Kansas  constitution  is  in  the  following  lenM : '"  ^o 
righi  of  way  shall  be  appropriated  to  the  use  of  any  corporation  until  full 
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compensation  therefor  be  first  made  irrespective  of  any  benefit  from 
any  improvement  proposed  by  such  corporation,"  and  it  has  been  held 
that  it  applies  only  to  canals,  railroads,  and  other  similar  cases  in  which 
some  corporation  takes  a  use  or  benefit  in  the  proposed  way  other 
than  the  use  and  bene&t  enjoyed  by  the  public.  Pottawatomie  County  v, 
O'Sullivan,  17  Kan.  58.  See  also  Reisner  i>.  Union  Depot  &  R.  Co.  (Kan.),. 
10  Am.  &  Eng.  R.  Gas.  1 55 ;  St.  Joseph  &  D.  C.  R.  Co.  v.  Orr,  8  Kan.  419. 
The  constitutional  provision  does  not  apply  to  the  appropriation  of  a  right 
of  way  for  a  public  road,  and  the  public  has  a  right,  in  the  absence  oi  any 
special  statutory  restriction,  to  reduce  the  damages  to  be  awarded  to  the 
land  owner  by  the  amount  of  the  benefits  which  inure  to  him  as  the  direct 
and  special  result  of  the  proposed  road,  but  not  by  a  benefit  which  he  re- 
ceives in  common  with  the  rest  of  the  public.  Pottawatomie  County  v. 
O'SuIIivan,  17  Kan.  58.  And  it  has  been  held,  in  estimating  damages  for 
the  flowage  of  lands  caused  by  the  construction  of  a  dam  under  the  Mill 
Dam  Acts,  that  benefits  to  that  proprietor  must  be  considered.  Hardingv. 
Funk,  &  Kan.  31 5,  327. 

The  provision  of  the  Iowa  constitution  that  the  jury  "  shall  not  take  into 
consideration  any  advantage  that  may  result  to  said  owner  on  account  of 
the  improvement  for  which  it  is  taken,"  precludes  the  jury  from  consider- 
ing benelits  of  every  kind — incidental,  indirect,  consequential,  and  remote, 
AS  well  as  direct  and  immediate — in  estimating  the  compensation  for  lands 
taken  and  the  damages  for  injuries  to  the  remainder.  Frederick  v.  Shahe, 
32  Iowa.  254.  See,  also.  Doud  v.  Mason  City  &  Ft.  D.  R,  Co.  (loWa),  36 
Am.  &  Eng.  R.  Cas.  633  ;  St.  Louis,  A.  ft  T.  R.  Co.  v.  Anderson  (Ark.),  17 
Am.  &  Eng.  R.  Cas.  97. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Blackshire,  10  Kan.  477,  the  court  having 
already  instructed  the  jury  that  "  the  fair  way  of  determining  the  injury  is 
to  determine  the  lair  market  value  of  the  premises  before  the  right  of  way 
is  set  apart,  and  then  again  after,  and  the  difTerence  will  be  the  true  meas- 
aire  of  damages  "  refused  to  give  an  instruction  that  "  damages  to  the  ad- 
joining lands  to  right  of  way  may  be  set  off  by  benefits  to  the  same  lands," 
and  it  was  held  that  the  instruction  requested  was  properly  refused.  In 
Briton  1/.  Des  Moines,  O.  &  S.  R.  Co.  (Iowa).  10  Am.  &  Eng.  R.  Cas.  412, 
ihe  jury  were  instructed  that  all  benefits  should  be  excluded  in  estimating 
the  damages  including  drainage  arising  from  the  construction  of  the  roaiT 
This  instruction  was  obiected  to  on  the  ground  that  the  benefits  which 
were  not  to  be  considered  were  the  conveniences  and  advantages  result- 
ing from  the  construction  of  the  road,  and  that  the  damages  should  be 
based  on  the  market  value  of  the  land  before  and  after  construction,  and 
therefore  if  the  value  of  the  land  had  been  increased  by  the  construction 
of  the  road,  advantages  should  be  considered,  and  the  damages  reduced 
because  of  such  fact.  It  was  held  that  the  provision  of  the  constitution 
precluded  the  court  from  adopting  any  such  rule,  all  benefits  and  advant- 
ages being  excluded  from  the  consideration  of  the  jury.  In  the  later  case 
of  Leroy  «  W.  R.  Co.  v.  Ross  (Kan.).  36  Am.  &  Eng.  R.  Cas.  653.  it  was 
contended  by  the  railroad  company  that  as  the  court  in  Atchison.  T.  A  S. 
.  F.  R.  Co.  v.  Blackshire.  10  Kan.  477,  recognized  the  rule  that  the  fair  way 
of  determining  the  compensation  for  the  appropriation  of  a  right  of  way 
is  to  determine  the  market  value  of  the  premises  before  the  right  of  way 
is  set  apart,  and  then  again  after,  and  that  the  dillerence  will  be  the  true 
measure  of  damages,  and  that  as  this  rule  had  also  been  followed  by  the 
court  in  many  cases,  it  permitted  benefits  to  be  considered,  and  therefore 
an  instruction  prohibiting  in  absolute  terms  the  consideration  of  any  bene- 
fits could  not  be  sustained.  The  court  declared,  however,  that  if  the  rule 
adopted  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Blackshire,  and  the  other  cases, 
permitted  separate  benefits  to  be  considered  so  far  as  they  affected  the 
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value  of  the  premises  injured,  it  must  give  way  to  the  provisions  of  the 
constitution,  which  were  paramount,  but  that  such  rule  did  not  conflict 
with  the  construction  of  the  constitutional  provision  which  had  been 
adopted,  except  in  a  few  cases  only,  and  that  the  conflict  was  more  the- 
oretical than  substantial,  it  being  the  exception  for  the  jury  to  consider 
benefits  when  they  ascertained  the  market  value  of  the  land  before  the 
appropriation  and  the  market  value  after,  and  determined  the  diflerence 
as  the  damaiges. 

Satna— Conrtruetlon  of  CenaraJ  Conftltutlonal  Provlsloni  Raquiring  Com- 
ptnsMlon  for  Lands  Takan  of  Damagadi — The  conflict  which  exists  in  the 
rules  adopted  by  the  different  states  appears  to  have  arisen  from  differ- 
ent constructions  of  the  usual  constitutional  provisions  requiring  compen- 
sation for  lands  taken  to  be  made.  Thus,  in  Mississippi,  the  usual  consti- 
tutional provision  that  "  no  person's  property  shall  be  taken  or  applied  to 
public  use  without  the  consent  of  the  legislature  and  without  just  com- 
pensation being  first  made  therefor,"  has  been  construed  to  secure  to  the 
owner  of  lands  the  right  to  receive  in  money  the  cash  value  of  the  land 
thus  appropriated,  and  also  full  indemnity  lor  the  damage  occasioned 
thereby  to  nis  adjacent  land.  It  has  been  held  that  the  owner  cannot  be 
compelled  to  receive  as  compensation,  the  enhancement  in  value  of  his 
remaining  property  occasioned  by  the  improvement.  Brown  v.  Beatty,  34 
Miss.  217.  See,  also,  Penrice  ?/.  Wallis,  37  Miss.  172;  Isom  v.  Mississippi 
Cent.  R.  Co.,  36  Miss.  300.  In  Isom  v.  Mississippi  Cent.  R.  Co.,  30  Miss. 
300,  the  court  declared  that  the  ascertainment  of  the  damages  sustained 
by  the  owner  is  a  judicial  and  not  a  legislative  act,  and  that  therefore  a 
statute  which  provides  "that  in  estimating  the  damages  accruing  to  the 
owner  of  lands  by  the  appropriation  of  it  to  the  construction  of  a  railroad, 
they  (the  jury)  shall  allow,  in  extinguishment  of  the  claim  for  damages,  the 
benefits  which  will  result  to  the  owner  from  the  construction  of  the  road 
through  his  lands  "  is  an  invasion  of  the  powers  of  the  judicial  department, 
and  invalid. 

On  the  other  hand,  in  some  states  it  has  been  held  that  the  constitutional 

[irovision  secures  to  the  owner  payment  in  money  only  for  the  value  of  the 
and  taken,  and  that  it  does  not  prevent  the  jury  from  setting  off  benefits 
to  the  remaining  land  against  damages  for  consequential  injuries  thereto. 
Alabama  &  F.  R.  Co.  v.  Burkett,  42  Ala.  83:  Atlanta  t.  Green,  67  Ga.  386; 
Jones  V.  Wills  Vai.  R.  Co..  30  Ga.  43 ;  Henderson  &  N.  R.  Co.  v.  Dicker- 
-       -^"  "    I.  (Ky.).  173;  Louisville&  N.  R.  Co.  ■I'.  Glazebrook,  I  "  -'- 


(Ky.),  326;  Jacob  i-.  Louisville.  9  Dana  (Ky.),  114;  Rice  v.  Danville,  etc., 
Turnpike  Co..  7  Dana  (Ky.),  83 ;  Sutton's  Heirs  v.  Louisville.  5  Dana  (Ky.), 
30 :  Shipley  v.  Baltimore  4  P.  R.  Co.,  34  Md,  336 ;  Paducah  &  M.  R.  Co. 


'.  Stovall,  12  Heisk.  (Tenn.),  i;  Woodfolk  v.  Nashville  &  C. 
Swan  (Tenn.),  423. 

On  the  other  hand,  in  many  of  the  states  the  courts  have  held  that  bene- 
fits to  the  remaining  lands  constitute  sufficient  compensation  even  tor 
the  lands  taken.  See  San  Francisco,  A.  &  S.  R.  Co.,  v.  Caldwell.  31  CaL 
367  ;  Chicago  &  P.  R.  Co.  -v.  Francis,  70  111.  238  ;  Eberhart  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  70  111.  347 ;  Hagaman  v.  Moore,  84  Ind.  496 ;  Indiana  Cent. 
R.  Co.  7'.  Hunter.  8  Ind.  74 ;  Mclniire  v.  State.  5  Blackf.  (Ind.).  384 ;  Dor- 
gan  V.  Boston.  12  Allen  (Mass.),  223;  Winona  &  St.  P.  R.  Co.  v.  Waldron. 
II  Minn.  515;  Daugheny  T'.  Brown,  91  Mo.  26;  State  ti.  City  of  Kansas. 
89  Mo.  34 :  Jackson  Co.  v.  Waldo,  85  Mo.  637 ;  Newby  v.  Piatt  County.  25 
Mo.  258;  Rexford  v.  Knight,  15  Barb.  (N.  Y.),  627;  Eldridge  v.  Bingham- 
ton,  42  Hun  {N.  Y.}.  201 ;  Putnam  v.  Douglass  County.  6  Or.  328  ;  Root's 
Case,  77  Pa.  St.  276.  But  compare  People  v.  Mayor,  etc.,  of  Brooklyn,  6 
Barb.  (N.  Y.),  309.  The  court  of  chancery  of  New  Jersey  seems  to  have 
adopted  a  similar  rule  in  Carson  v.  Coleman,  11  N.  J.  Eq.  106.    But  it  is  to 
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be  noted  that  the  supreme  court  of  the  state  appears  to  have  bad  no  doubt, 
n  several  cases,  as  to  the  power  of  the  l^islature  to  provide  that  benefits 


may  be  set  oil  against  the  damages.  See  Loweree  v.  Newark,  38 
151 ;  State. w.  Pierson,  37  N.  J.  L.  363;  Swayze  v.  New  Jersey  Mid 
Co..  36  N.  J.  L,  295,  299.     And  the  court  of^  errors  and  appeals,  in  a  case 


where  the  question  arose  whether  general  benefits  could  be  set  off  against 
the  consequential  injuries  received  from  the  construction  of  an  elevated 
railroad  in  a  street,  seem  to  have  been  of  the  opinion  that,  although  gen- 
eral benefits  could  not  be  set  o^,  yei  special  benefits  might.  Sullivan  f . 
North  Hudson  County  R.  Co.  (N.  J.),  40  Am.  &  Eng.  R.  Cas.  324, 

It  is  to  be  noted,  however,  that  there  are  decisions  which  declare  that 
statutes  which  provide  that  advantages  of  a  general  character  may  be 
set  off  against  the  actual  value  of  the  land  condemned  and  the  actual  dam- 
ages sustained  by  the  owner,  are  unconstitutional,  although  it  would  be 
otherwise  if  the  statute  simply  provided  that  special  damages  might  be 
set  oS.  See  Daugherty  v.  Brown,  91  Mo.  26;  State  i'.  City  of  Kansas,  89 
Mo.  34 ;  Jackson  County  v.  Waldo,  85  Mo.  637  ;  Railroad  Co.  w.  Tyree,  7 
W.  Va.,  693;  James  Riv.  S  K.  R.  Co.  v.  Turner,  9  Leigh  (Va.),  313. 

In  an  early  case  in  the  state  of  Vermont,  the  court  held  that  the  taking 
of  property  tor  a  public  highway  was  not  an  appropriation  of  the  property 
to  public  use  within  the  provision  of  the  constitution,  requiring  the  owner 
to  receive  an  equivalent  in  money  for  property  taken  for  public  use,  and 
that  to  bring  a  case  within  the  rule  there  must  be  such  a  taking  of  the  prop- 
erty as  divested  the  owner  of  all  title  or  control  over  the  property  taken 
and  amounted  to  an  unqualified  appropriation  of  it  to  the  public,  and  not, 
as  in  the  case  of  highways,  an  appropriation  of  an  easement  merely,  which 
left  the  beneficial  control  of  the  lands  in  the  owner  thereof,  in  so  far  as  the 
same  was  not  inconsistent  with  the  use  of  them  for  highway  purposes. 
Accordingly,  it  was  held  that  benefits  received  by  the  owner  of  the  land  by 
the  laying  out  of  the  highway  might  be  considered.  Livermore  v.  Jamaica, 
23  Vt.  362, 

In  Ohio,  it  was  held  that  the  provision  in  t be  constitution  of  1802,  which 
declared  that  "  private  property  ought  and  ever  shall  be  held  inviolate,  but 
always  subservient  to  the  public  welfare  provided  a  compensation  in  money 
be  made  to  the  owner"  did  not  preclude  the  jury  from  considering  the 
benefit  conferred  upon  the  remaining  lands  in  reduction  of  the  compensa- 
tion for  lands  taken.  Symonds  v.  Cmcinnati,  14  Ohio  148 ;  Brown  v.  Cin- 
cinnati, 14  Ohio  541 ;  Cramer  v.  Cleveland  &  T.  R.  Co..  5  Ohio  St.  140: 
Columbus,  P.  &  1.  R.  Co.  v.  Simpson,  5  Ohio  St.  251.  This  decision  was 
acquiesced  in  until  it  had  become  a  rule  of  property,  and  although  subse- 
quently many  judges  expressed  their  disagreement  with  the  rule,  it  was 
sustained  by  the  court.  See  Plait  v.  Pennsylvania  Co.  (Ohio),  22  Am.  & 
Eng.  R.  Cas.  129,  138. 

S«m« — Set-off  of  Spacitl  AMSNmants  Againct  Companution. — A  statute 
which  authorizes  a  municipal  corporation  to  open  and  improve  streets,  and 
to  assess  the  expense  thereof  among  the  owners  and  occupants  benefited 
by  the  Improvement  in  proportion  to  the  amount  of  such  benefit  is  an  ex- 
ercise of  the  power  of  taxation,  and  not  of  the  right  of  eminent  domain. 
Where,  therefore,  lands  are  taken  for  the  purpose  of  opening  a  str«ct  and 
the  owner  is  assessed  for  the  cost  thereof,  two  claims  arise  upon  different 
grounds,  one  by  the  owner  for  compensation  for  lands  taken  under  the  ex- 
ercise of  eminent  domain,  and  the  other  by  the  city  or  municipality  for  the 
amount  of  the  special  assessment,  and  it  would  appear  that  there  is  noth- 
ing to  prevent  the  legislature  from  providing  that  these  claims  may  be  set 
off.  the  one  against  the  other.  Genet  I'.  Brooklyn  (N.  Y.),  9  Am.  &  Eng. 
Corp.  Cas.  395  ;  People  v.  Mayor,  etc.,  of  Brooklyn.  4  N.  Y.  419;  Granger 
V.  City  of  Syracuse,  38  How.  Pr.  (N.Y.),  308;  Livingston  f.  Mayor  of  New 
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York,  8  Wend.  (N.  Y.).  85  ;  Cleveland  v.  Wick.  i8  Ohio  St.  304.  But  in 
Kentucky,  the  courts  have  adopted  a  rfifferent  rule, and  have  heid  that  pay- 
ment of  compensation  being  a  condition  precedent  to  the  right  to  enter 
upon  lands  condemned  for  public  use,  actual  payment  of  the  compensation 
for  lands  taken  ior  a  street  must  be  made  before  the  city  can  enter  upon 
them,  and  the  amount  of  the  special  tax  assessed  against  the  remaining 
property  cannot  be  set  off  a^inst  the  compensation.  Such  assessment  must 
be  made  after  the  compensation  has  been  paid  to  the  owner.  Covington 
V.  Worthington  (Ky.).  27  Am.  &  Eng.  Corp.  Cas.  187. 

Sam«— Rule*  In  Foroa  in  the  Diff«r«nt  Stat«i— No  Right  to  Deduct  Ben*- 
fltt. — In  Mississippi  alone,  it  has  been  held  in  the  absence  of  any  constitu- 
tional or  statutory  provisions  specially  prohibiting  benefits  from  being  set 
off.  that  benetits.  whether  general  or  special,  do  not  form  just  compensa- 
tion within  the  meaning  of  the  constitutional  provision.  Brown  i'.  Beatty. 
34  Miss.  Z27 :  Isom  f.  Mississippi  Cent.  R.  Co.,  36  Miss.  300:  Pen  rice  i'. 
Walii3.37  Miss.  172;  NewOrleans. J.  &  G*  N.R,  Co.i/.  Move,  39  Miss.  374. 

Sam* — Qonaral  Benefit*  May  Be  Setoff  Agalntt  Value  of  Lands  and  Con* 
tequantjal  Oama^t.~In  a  number  of  states  it  has  been  held  that  benelits 
both  general  and  special  may  be  set  off  against  both  the  compensation  for 
lands  taken  and  the  damages  to  the  residue  of  the  tract.    This  is  the  rule 

Delaware,  Whiteman  v.  Wilmington  &  S.  R.  Co.,  2  Harr.  (Del.).  514. 

Oregon,  Putnam  k.  Douglass  County,  6  Or.  328;  25  Am.  Rep.  527.  But 
In  Oregon,  the  rule  appears  to  have  been  altered  with  reference  to  the  con- 
demnation of  lands  by  railroad  companies,  by  a  statute  which  provides 
that  "  no  such  appropriation  of  private  property  shall  be  made  until  com- 
pensation therefor  be  made  to  the  owner  thereof,  irrespective  of  any 
increased  value  thereof  by  reason  of  the  proposed  improvement  by  such  cor< 
poraiion."  Under  this  Statute  it  has  been  held  that  the  landowner  is  en- 
titled in  any  event  to  recover  the  true  value  of  the  land  appropriated,  and 
if  the  appropriation  Injures  other  lands  of  that  owner,  over  and  above  the 
benefits  or  additional  value  of  those  lands  by  the  improvement  by  the  cor- 
poration, an  additional  amount  is  to  be  awarded  sufficient  only  to  cover 
such  excessive  injury  over  benefits.  Oregon  Cent.  R.  Co,  v.  Wait.  3  Or. 
91,  428;  Willamette  Falls  Can.  &  Lock  Co.  v.  Kelly,  3  Or.  99. 

This  rule  was  also  adopted  in  the  following  states,  but  appears  to  have 
been  altered  by  statute  : 

/nii^'anii.  Ross  If.  Davis.  97  Ind.  79;  Hagaman  v.  Moore,84lnd.  496:  In- 
diana Cent.  R.  Q.O.V.  Hunter.  8  Ind.  74;  ^?eIntireJ'.  State,  5  Blackf.  (Ind.). 
384 ;  State  -v.  Rigby.  5  Blackf.  (Ind.),  543 ;  Vanblaricum  -v.  State,  7  Blackf. 
(Ind.).  209.  The  statute  relative  to  the  appropriation  of  lands  for  rail- 
road purposes  provides  thai  benefits  shall  not  be  taken  into  consideration. 
See  Grand  Rapids  &  I.  R.  Co.  v.  Horn.  41  Ind.  479 ;  White  Water  Val.  R. 
Co.  I'.  McClure.  29  Ind.  536:  Evansville,  I.  &C-  S.  L.  R.  Ca  v,  FItzpatrick. 
10  Ind.  120;  McMahon  v.  Cincinnati,  C.  &  S.  L.  R.  Co.,  j  Ind.  413;  New- 
castle 4  R.  R.  Co,  V.  Brumback,  s  Ind.  543. 

^oulh  Carolina.  White  v.  Charlotte  &  S.  C.  R.  Co..  6  Rich.  L.  (S.  Car.). 
47 ;  Greenville  &  C.  R.  Co  v.  Partlow.  5  Rich.  L.  (S.  Car.),  428.  But  in 
this  st^te  also,  a  statute,  as  well  as  the  constitution,  provides  thai  benefits 
shall  not  be  considered  in  the  condemnation  of  lands  for  railroad  or  high-. 
way  purposes.  See  Bowen  v,  Atlantic  &  F.  B.  V.  R.  Co,  (S.  Car.).  14  Am, 
&  Eng.  R.  Cas.  332. 

The  courts  of  Alabama,  California  and  Ohio  also  adopted  a  similar  rule 
before  the  express  constitutional  provisions  requiring  benefits  to  be  ex- 
cluded in  consideration  were  adopted.  See  Alabama&  F.  R.  Co,  v.  Burk- 
ett.  42  Ala.  83 :  California  Pac.  R.  Co.  v.  Armstrong,  46  Cal.  85  ;  San  Fran- 
cisco, A.  &  S.  R.  Co.  V.  Caldwell,  31  Cal.  367;  Symondsf.  Cincinnati,  14. 
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Ohio  148  ;  Browne  -v.  Cincinnati,  1+  Ohio  541 ;  Plan  v,  Pennsylvania  Co. 
(Pa.).  22  Am.  &  Eng.  R.  Cas.  129,  138  ;  Kramer  v.  Cleveland  &  P.  R.  Co., 
5  Ohio  Si.  140;  Columbus,  P.&  1.  R.  Co.i/.  Simpson,  s  Ohio  St.  251.  See 
also  Cleveland  &  P,  R.  Co.  -v.  Ball,  5  Ohio  Si.  568.  But  in  California,  the 
rgle  appears  to  have  been  aliered  by  statute  in  so  far  as  concerns  the  con- 
demnation of  lands  for  highway  purposes.  See  Ventura  County  v.  Thomp- 
son, 51  Cal.  577.  In  this  stale,  however,  the  rule  must  be  deemed  still  to 
be  in  force  where  the  condemnation  is  at  the  instance  of  a  municipal  cor- 
poration because  the  constitutional  prohibition  expressly  excepts  munici- 
r lilies  from  its  operation.  See  Pacific  Coast  R.  Co.  v.  Poner  (Cal.),  33 
1.  &  Eng.  R.  Cas.  167:  Tehama  County  *.  Bryan,  68  Cal.  5g:  Butte 
County  1/.  Boydsion,  64  Cal.  i  lo. 

In  liiinois.  there  appears  to  be  a  conflict  between  the  decisions  of  the 
supreme  court  which  can  scarcely  be  reconciled.  The  earlier  cases,  how- 
ever, hold  that  general  benefits  may  be  set  oR  not  only  against  damages  to 
the  residue  of  the  tract,  but  also  against  the  value  of  the  land  talten  itself. 
People  I/.  Williams,  51  III.  63;  Oarty  v.  Ml.  Sterling,  15  III.  321:  Alton  & 
S.  R.  Co.  7/.  Carpenter,  14  111.  190;  State  7'.  Evans,  3  III,  208.  But  it  would 
appear  to  -have  b«en  held  under  the  later  constitution  and  statutes,  that 
the  land  taken  must  be  paid  for  under  all  circumstances,  without  regard  to 
the  benefit  accruing  to  the  owner  by  reason  of  the  construction  and  opera- 
tion of  the  road,  although  against  the  damages  to  other  portions  Of  the 
owner's  property  not  taken  may  be  set  off  the  special  benefits  accruing  to 
him.  Chicago  &  E.  R.  Co.  -v.  Blake  dU.),  24  Am.  &  Eng.  R,  Cas,  288 ;  Mc- 
Reynolds  I/.  Burlington  &Q.  R.  Co.  (111.).  i\  Id.  17J;  Hyde  Parkt/.  Wash- 
.._____. __^_    ...... ,.___,__._    .^ ,.    --  111.  ,'7,  ;  Greeni-.  Cht- 

,  90  111.  42  ;  Hyde  Park 

I.  53S  ;  Shawneetown  v. 

ry,  79  III.  290;  Todd  v. 

'.  lennin^,  77  III.  250; 


ington  Ice  Co.,  117  III.  233;  Hyslopj/.  French,  99  III.  17 1  ;  Greene.  Cht- 
cago.97  111.370;  Chicago,  M, &  St.  P.  R. Co.  v.  Hall,  90  111.  42;  Hyde  Park 
V.  Dunham,  85  III.  569,  575;  Elgin  v.  Eaton,  83  III.  535;  Shawneetown*. 


ington  Ice  Co.,  117  III.  233;  Hyslopj/.  French,  99  III.  17 1  ;  Green  ii 

111.370;  r*       <■  -  -  ^  ^  -      

tm,  8s  III 
\2  III.  337 
e  S  I.  R. 
4  P.  R.C 
1.328;  El 
P.  &  J.  R.  Co.  ■v.  Laurie,  63  111.  2^;  Wilson  v.  Rockford,  R.  I.  &  St.  L.  R. 


Chicago*  P.  R.Co.7'.  Francis.  70  111.  238;  Page  V.Chicago.  M.  &  St.  P.  R. 
Co.,  70 III. 328;  Eberharti'.CbicMio,  M.  ASt.P.R.Co.,  70III.347;  Peoria. 
P.  &  J.  R.  Co.  ■v.  Laurie,  63  111.  2^;  Wilson  v.  Rockford,  R.  I.  &  St.  L.  R. 
Co.,  59  111.  273 ;  Peoria,  P.  &  J.  R.  Co.  v.  Black.  58  111.  33 ;  Hayes  v.  Otta- 
wa, O.  &  F.  R.  V.  R.  Co..  S4  III.  373 ;  EJeitrick  v.  Highway  Com'rs.  6  111.  App. 
70.  Perhaps  the  true  rule  may  be  that  in  estimating  damage  done  to  prop- 
erty by  the  appropriation  of  lands  for  public  purposes,  the  whole  effect  of 
the  improvement  upon  the  whole  tract  and  not  upon  any  selected  part  of 
the  tract  should  be  considered.  Accordingly,  the  question  whether  the 
improvement  confers  any  special  benefits  or  privileges  upon  the  owner 
tending  lo  increase  the  value  of  his  property  as  well  as  whether  the  taking 
of  part  of  it  tends  to  destroy  its  value  must  be  taken  into  account.  This, 
it  has  been  declared,  is  not  deducting  benefits  or  advantages,  but  is  simply 
determining  whether  there  be  damages  or  not.  Harwood  tj.  Bloornington, 
124  111.  48  ;  Concordia  Cemetery  Assoc,  v.  Minnesota  &  N.  W.  R.  Co.,  121 
111.  199:  Hyde  Park  v.  Dunham,  85  111.  569,  575 ;  Shawneetown  v.  Mason. 
82  111.  337  ;  Page  v.  Chicago,  M.  S  St.  P.  R.  Co..  70  III,  328. 

Sama — Qaneral  Banefiti  May  Ba  Set-off  Against  Damagsito  Rtmalnlng 
Land*.— In  several  of  the  states  the  courts  have  adopted  the  rule  that  gen- 
eral benefits  may  be  set-off  against  the  damages  to  the  residue  of  the  tract, 
but  not  against  the  value  of  the  part  taken.     This  is  the  rule  in — 

Georgia,  Guessv.  Stone  Mountain  Granite,  etc.,  Co.  (Ga.),  28  Am.  &.  Eng. 
R.  Cas,  236;  Moore  I-.  Atlanta  (Ga.).  7  Am.  &  Eng.  Corp.  Cas.  526;  At- 
lanu  v.  Green.  67  Ga.  386 ;  Mayor,  etc.,  of  AtlanU  v.  Central  R.  &  B.  Co., 
53  Ga.  120;  City  Council  ot  P  *'    '      -'~-    ---     "■  -■-- 

Hartridge,  37  Ga.  113;  Jones 
Harrison.  17  Ga.  30.     In  this  si 
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adopt  the  view  that  the  right  to  compensation  depends  upon  an  actual  de- 
preciation in  the  value  of  the  residue  of  the  tract,  and  that  the  advantages 
are  not  to  be  taken  into  consideration  so  much  by  way  of  reducing  the  con- 
sequential damages,  but  rather  by  way  of  approximating  the  true  depit- 
ciation  in  value.  See  Guess  v.  Stone  Mountain  Granite,  etc..  Co.  (Ga.),  18 
Am.  &  Eng.  R.  Cas.  236 :  Moore  v.  Atlanta  (Ga.),  7  Am.  &  Eng.  Corp.  Cas. 
516  ;  Atlanta  v.  Green,  67  Ga.  386. 

Kentucky.  Louisville  &  N.  R.  Co.  v.  Thompson,  18  B.  Mon.  (Ky.).  735: 
Henderson  &  N.  R.  Co.  t.  Dickerson,  17  B.  Mon.  (Ky.).  173:  Eliiaoeth- 
town  &  P.  R.  Co.  V.  Helm,  8  Bush  (Ky.),  684 ;  LouisviUe  &  N.  R.  Co.  v. 
Clazbrook,  I  Bush  (Ky.),  326;  Jacob  1/. Louisville. 9  Dana  (Kv.),  114;  Rice 
V.  Danville,  etc..  Turnpike  Co,,  7  Dana  (Ky.).  88  ;  Sutton's  Heirs  v.  Louis- 
Tille,  5  Dana(Ky.),  30;  Robinson  v.  Robinson,  i  Duv.  (Ky).  162,  Seealso 
Covington  v.  Worthington  (Ky,).  27  Am.  &  Eng.  Corp.  Cas.  L87. 

Louisiana.  New  Orleans  Pac.  R.  Co.  v.  Gay,  31  La.  An.  430;  Vicltsbure. 
S,  &  P.  R.  Co.  V.  Calderwood,  15  La.  An.  481 ;  New  Orleans,  O.  &  G.  R. 
Co.  V.  Lagarde,  10  La.  An.  150. 

In  Michigan,  tkere  seems  to  be  no  decision  directiy  upon  the  question 
whether  benefits  may  be  set-otf  against  damages,  ana  if  so,  what  benefits 
may  be  set-off.  It  miffhi,  however,  be  inferred  from  the  dicta  of  the  court 
in  severnl  cases  that  the  landowner  in  any  event  is  entitled  to  payment  of 
the  value  of  his  land  in  money,  and  that  benefits,  if  they  can  be  set-oS  at 
all,  can  only  be  set-oH  against  consequential  damages  to  the  remainder  of 
the  tract. 

Thus,  in  proceedings  to  open  a  street,  the  jury  nrere  instructed  to  find 
the  full  value  of  the  mnd  taken,  and  were  directed  to  apply  the  advantage 
caused  by  the  street  on  the  value  of  the  land  taken  and  give  only  the  re- 
sulting balance,  if  any.  as  damages,  not  showing  what  they  allowed  for  the 
value  of  the  land  and  how  much  was  deducted.  Beyond  this,  they  were 
directed  to  assess  on  the  property  left  its  share  of  the  benefits  to  the  assess- 
ment district.  The  jury  found  that  no  damage  should  be  allowed  for  the 
land  taken,  and,  in  addition,  assessed  a  sum  against  it  for  benefits  to  the 
assessment  district.  The  court  held  that  the  award  was  invalid  in  the 
absence  of  any  specific  lindingof  the  value  of  the  property,  and  Ihe  amount 
to  which  it  had  been  benefited.  Detroit  i>.  Daly,  68  Mich.  503.  Campbell, 
J.,  who  delivered  theopinion  of  the  court  said  :  "  Iflhis  strip  (the  land  taken) 
were  to  be  sold  separately.  It  would  be  worth  several  thousand  dollars.  The 
public  have  no  right  to  force  its  sale — for  that  is  the  legal  effect  of  c(hi> 
dernnation.  and  it  is  so  called  expressly  in  the  civil  law  from  which  our 
doctrine  of  eminen;  domain  is  borrowed— for  any  less  than  its  independent 
value,"  He  also  said  that  "There  maybe  cases  where  the  damage  to  prop- 
erty by  the  establishment  of  a  public  way  includes  more  than  the  mere 
value  of  the  land  taken,  but  there  can  be  no  case  where  the  price  paid  by  the 
public  can  lawfully  be  any  less  than  the  value  of  the  property  taken."  Sher- 
wood, C.  J„  who  delivered  a  concurring  opinion,  said  :  "  I  cannot  believe 
that  the  framers  of  our  constitutions,  either  state  or  national,  which  provide 
that  private  property  shall  not  be  taken  for  public  use  without  just  com- 
pensation therefor,  and  that '  private  property  shall  not  be  taken  for  public 
improvements  in  cities  and  villages  *  »  ♦  unless  the  compensation 
therefor  shall  first  be  paid,'  ever  anticipated  that  such  compensation  could 
be  made  up  of  benefits  to  the  owner  entirely  speculative  in  character,  the 
value  of  which  should  be  estimated  by  persons  whose  pecuniary  interests 
would  induce  them  to  place  the  lowest  possible  value  upon  the  oroperty 
to  be  taken,  and  the  highest  appraisal  on  the  benefits  claimed.  'The  com- 
pensation intended  by  these  provisions  of  our  constitutions  is  the  fair  cash 
market  value  of  the  property  to  be  taken,  and  the  payment  intended  is  re- 
quired to  be  in  the  legal  currency  of  the  country,  and  it  should  make  no 
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difference  what  incidental  benefits  the  owner  may  be  thought  to  derive. 
His  property  can  never.  In  my  judgment,  be  taken  for  pubhc  use  without 
making  such  compensation  and  payment  to  him  therefor.  The  constitu- 
tion does  not  allow  the  legislature  to  compel  the  citizen  to  exchange  his 
homestead  (or  the  benefits  it  is  thought  he  may  derive,  for  the  privilege  of 
using  a  street  in  common  with  the  rest  of  the  commuuity,  but  which  he 
does  not  want,  and  which  he  deems  an  actual  damage  to  him.  And  I 
have  always  r^arded  our  law.  which  permits  this  to  be  done,  as  unconsti- 
tutional, and  I  do  not  think  it  needs  argument  or  authority  to  show  the 
conflict.  The  benefits  he  receives,  whicn  can  be  considered  by  the  public, 
are  common  to  all  interested,  and  he  can  only  be  lawfully  taxed  equally 
with  them  for  the  improvement."  In  Detroit  v.  Chaffee,  68  Mich.  635,  the 
city  condemnetj^he  whole  land  which  was  owned  by  the  defendant,  ChaEFee, 
and  damages  were  awarded  to  her  by  a  jury.  The  city  offered  evidence  to 
show  that  some  time  previously,  the  lands  had  been  conveyed  by  the  de- 
fendant's husband  to  trustees  for  a  hospital ;  that  they  were  thereafter  re- 
conveyed  to  defendant's  husband  with  the  exception  of  the  Strip  of  land 
in  question :  that  the  strip  of  land  in  question  was  conveyed  to  defendant, 
and  that  defendant  and  her  husband  executed  to  the  persons  reconveying 
the  lands  a  contract  in  writing,  by  which  they  agreea  that  as  soon  as  the 
street  was  opened  they  were  to  execute  and  deliver  to  the  trustees  for  the 
hospital,  a  good  and  sufficient  deed  of  all  the  premises  excepting  the  strip 
convejfed  to  defendant.  The  city  claimed  that  these  conveyances  were 
made  in  fraud  of  its  rights  and  In  collusion,  for  the  purpose  of  preventing 
the  jury  from  off-setting  the  advantages  against  the  damages.  The  court 
held  that  it  was  immaterial  that  the  conveyance  should  have  been  made 
for  that  purpose,  as  it  did  not  prejudice  the  rights  of  the  city.  Morse,  J., 
said :  "  What  the  city  contends  for  is  that  if  the  property  had  all  stood  to- 
gether as  in  the  beginning  in  the  name  of  one  person  or  corporation,  the 
jury  might  under  tr.2  practice  and  ruling  of  the  recorder's  court  in  like 
cases,  have  foiind  the  value  of  the  50  foot  strip,  and  then  deducted  the  ben- 
€fit  to  the  balance  of  the  property  from  such  value,  and,  having  done  this, 
also  assess  the  same  ior  the  benefits.  Under  such  a  course  ol  procedure 
they  might  have  found,  perhaps,  as  in  other  cases  reviewed  by  us  at  the 
present  term  of  this  court,  that  the  net  compensation  or  damage  for  taking 
this  strip  was  nothing,  and  yet  assessed  benefits  against  the  balance  of  the 
land.    This  we  have  decided  cannot  be  done,  in  several  cases."     In  Weber 


^  s,  claimed  that  the  land  upon  which 

the  trespass  was  committed  was  taken  under  regular  proceedings  for  the 
purpose  of  altering  a  highway  by  making  it  of  the  lawful  width.  It  ap- 
peared, however,  that  no  damages  were  allowed  to  plaintiff  for  the  land 
taken.  The  court  held  that  the  proceedings  were  void  for  that  reason, 
saying*  '■  Damages  to  the  amount  of  the  value  of  the  land  taken  for  farm- 
ing purposes  must  be  allowed  to  the  owner  by  the  commissioner  before  the 
public  can  acquire  any  rights  or  interest  in  the  property  condemned." 

Same^Special  Benefits  may  be  eet  off  against  Value  of  Land  Taken  and 
Consequential  Damagos.^Thc  rule  adopted  by  the  greater  number  ot  states 
appears  to  be  that  any  particular  benefit  to  the  residue  of  the  tract  may  be 
set  off  against  the  value  of  the  property  taken  and  the  damages  to  the  re- 
mainder.    This  rule  has  been  adopted  in, — 

Colorado,  Pueblo  &  A.  R.  Co.  v.  Rugg.  (Colo,),  10  Am.  &  Eng.  R.  Gas. 
404 ;  E)enver  v.  Bayer  (Col.),  2  Am.  &  Eng.  Corp.  Cas.  465  : 

Connecticut.  Wilcox  v.  Meriden.  57  Conn.  120  ;  Trinity  College  v.  Hart- 
ford, 32  Conn,  452,  478 ;  Nicholson  v.  New  York  &  N.  H.  R.  Co.,  22  Conn. 
74;  Nichols  w.  Bridgeport,  23  Conn.  189. 

Kansas,  Trosper?'.  Saline  County,  27  Kan.  391  ;  Roberts^.  Brown  County, 
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21  Kan.  247;  Tobie  v.  Brown  County,  20  Kan.  14:  Marcyi'.  Fries,  iSKan. 
355;  Pottawatomie  County  !■- O'Sul'livan,  i7Kan.58;  Harding!'.  Funk.  8 
Kan.  315,  327  :  But  it  must  be  kept  in  view  that  in  Kansas  as  already  stated. 
the  constitution  prohibits  the  consideration  of  benelita  where  lands  are  ap- 
propriated for  railroad  purposes.  See  Le  Roy  4  W.  R.  Co.  v.  Ross  (Kan.). 
36  Am.  &  Eng.  R.  Gas.  653 ;  Reisner  v.  Union  Depot  A  R.  Co.  (Kan.).  10 
Am.&Eng,  R.Cas.  155;  Atchison, T.&  S.  F.  R.Cai'.  Blackshire.  10 Kan. 
477;  Hunt  T'.  Smith.  9  Kan,  137;  St.  Joseph  &  D.C  R.  Co.  k.  Orr,  8  Kan. 
419- 

.XfiissacAustlis,  Cross  j'.  Plymouth  County.  125  Mass.  557;  ParksT'.Ham- 
den,  120  Mass.  395  ;  Wood  v.  Hudson,  1 14  Mass.  513;  Green  v.  Fall  River. 
1 1 1  Mass.  262 ;  Upham  v.  Worcester,  1 13  Mass.  97  :  Allen  i'.  Charleslown, 
109  Mass,  243:  Com. I/.  Sessionsof  Middlesex, gMass. 388:  Com. !<.  Coombs, 
3  Mass.  489,  492 ;  Whitman  v.  Boston  &  M.  R.  Co.,  3  Allen  (Mass.),  133:  7 
A!len(Mass.),  ^13;  Davis  I/.  Charles  Riv.  B.  R.  Co.,  11  Cush.  (Mass.),  506: 
Meacham  :'.  Fiichburg  K.  Co.,  4  Cush.  (Mass.),  291,  297 ;  Old  Colony  &  F. 
R.  K,  Co. ».  County  ofPlymouth,  14  Gray  (Mass.),  155  ;  Dickenson  v.  Fitch- 
burg.  13  Gray  (Mass.),  546:  Palmer  Co.  v.  Ferrill,  17  Pick.  (Mass.),  5S; 
Avery  -v.  VanDeusen,  5  Pick.  (Mass.).  182, 

Afiitttesota.  Whiteley  v,  Mississippi  Water  Power  &  B.  Co.  (Minn.),  36 
Am.  &  Eng,  R.  Cas,  625 ;  Stale  -v.  Leslie,  30  Minn.  533  ;  Arbrush  :'.  Town 
ofOakdale,  28Minn.6i;  Weir  i-.  St.  Paul.  S.  &  T.  F.  R.  Co.,  18  Minn.  155; 
Minnesota  Val  R.  Co.  v.  Doran.  17  Minn.  188 ;  Carli  v.  Stillwater  &  St.  P. 
R.  Co..  16  Minn,  260;  Minnesota  Cent.  R,  Co.  v.  McNamara,  13  Minn,  508; 
Winona  &  St.  P,  R.  Co.  v.  Waldron,  1 1  Minn.  515;  Winona  &  St.  P,  R.  Co. 
1'.  Denman,  10  Minn.  267. 

Missouri,  Combs  v.  Smith  (Mo.),  zo  Am,  &  Eng,  R.  Cas.  209 ;  Daugheriy 
■V.  Brown.  91  Mo.  26;  State  v.  City  of  Kansas,  89  Mo.  34;  Jackson  County 
V.  Waldo.  85  Mo.  637  ;  Wyandotte,  K.  C,  4  N.  W,  R.  Co.  v.  Waldo,  70  Mo. 
629:  Springfield  v.  Schmook,  68  Mo.  394;  Tebo  4  N,  R.  Co.  v.  Kingsberj', 
61  Mo.  51 ;  Mississippi  Riv.  Bridge  Co.  v.  Ring.  58  Mo;  491  ;  Quincy,  M.  A 
P.  R.  Co.  V.  Ridge,  57  Mo.  599;  Lee  v.  Tebo  &  N.  R.  Co..  53  Mo,  178;  St. 
Louis  &  St.  J.  R.  Co.  V.  Richardson,  4J.M0.  466 ;  Pacific  R.  Co.  v.  Crystal. 
2J  Mo.  544.  tn  Springfield  v.  Schmook,  68  Mo.  394.  the  court  declared 
that  in  order  to  determine  the  whole  damage  sustained,  the  eflort  should 
be  to  find  the  value  of  the  land  taken,  and  then  to  determine  how  much 
the  land  left  was  increased  or  diminished  b^  reason  of  the  appropriation ; 
or  the  process  might  be  varied,  by  ascertaining  the  difference  between  the 
value  o(  the  defendant's  lands  wltn  the  improvements  upon  them  before  the 
public  work  was  constructed,  and  the  value  oi  the  premises  after  it  was 
constructed  and  the  land  taken.  Either  of  these  modes  the  court  held 
would  give  the  person  whose  property  was  taken  the  value  of  his  land 
taken,  and  any  direct  and  special  damages  which  might  result  to  him  t^' 
reason  of  the  taking  of  the  same  diminished  by  the  amount  of  any.  special 
benefit  which  might  accrue  to  him  by  reason  of  the  improvement. 

-V.-n- j¥rtOT/jA/V^.  Adden  I',  White  Mountain  R.  Co..  55  N.  H.4i3;Caf- 
pcntcrT'.  Landaff,  42  N.  H.  218;  Petition  of  Mt,  Washington  Road  Co., 
3SN.  H.  134- 

Xnv  Ji-rsfy,  Sullivan  7'.  North  Hudson  County  R.  Co,  (N.  J.).  40  Am.  4 
Eng.  R.  Cas.  324;  Lowereei/.  Newark.iS  N,  J.  L.  151  ;  Baldwin  i'.  Newark, 
38  N.  J.  L.  ij8  ;  State  v.  Pierson,  37  N.  J.  L.  363  ;  Swayze  v.  New  Jersey , 
Midland  R.  Co.,  36  N,  J.  L.  295,  299  ,  Matter  of  Application  for  Drainage, 
35  N.  J.  L.  497 :  Slate  v.  Blauvelt,  34  N.  J.  L.  261 ;  Williamson  -.'.  East 
Amwell.  28  N.  J.  L.  270 ;  State  v.  Miller.  23  N.  J.  L.  383,  See  also  Crater 
V.  Fritis,  44  N.  J.  L.  374;  but  compare  Carson  t",  Coleman,  11  N.J.  Eq.  io6- 

A'orth  Carolina.  VVilmington  &  W,  K,  Co.  v.  Smith,  90  N.  Car.  13I : 
Com'rs  of  Ashevillc!'.  Johnston, 71  N.  Car.  398;  Freedlei/.Nonh  Carolina 
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R:  Co.,  4  Jones  L.  (N.  Car.),  89;  Raleigh  &  A.  A.  L.  R,  Co.  v.  Wicker.  7+ 
N.  Car.  220. 

Penns_yii/ania,  Setzler  V.  Pennsylvania  S.  Val.  R.  Co.  (Pa.),  24  Am.  & 
Eng.  R.  Cas.  280:  Pittsburgh  &  L.  E.  R.  Co.i/.  Robinson  (Pa.).  1  /a".  468: 
Baltimore  &  P.  R.  Co.  v.  Springer  [Pa.  St.),  13  All.  Rep.  76:  Allegheny  v. 
Black,  99  Pa.  St.  1 52 ;  Chenango  &  A.  R.  Co.  v.  Braham,  79  Pa.  St.  447  ; 
Root's  Case,  77  Pa.  St.  276;  Delaware,  L.&  W.  R.  Co.  v.  Burson,  61  Pa. 
St.  369 :  East  Pennsylvania  R.  Co.  v.  Hottenstine,  47  Pa.  St.  28 ;  Plank 
Road  Co.  V.  Rea,  20  Pa.  St.  97  ;  /!c  Fairmount  Park,  9  Phila,  (Pa.),  553. 
But  in  Pennsylvania,  as  in  Illinois  and  Georgia,  the  court  have  also  de- 
clared that  the  rule  for  estimating  damages  to  a  land-owner  caused  by  the 
construction  of  a  railroad,  is  to  inquire  what  the  property,  while  unaffected 
by  the  construction,  would  have  sold  for  at  the  time  the  injury  was  com- 
mitted; and  what  it  would  sell  for  as  affected  by  the  injury.  The  difference 
is  the  true  measure  of  compensation.  The  question  involves  a  comparison 
of  the  advantages  and  disadvantages  to  the  land-owner  resultmg  from  the 
opening  and  operation  of  the  road,  but  such  advantages  only  as  are  special 
and  such  disadvantages  only  as  are  actual  and  not  speculative  ought  to  be 
considered.  See  Setzlerw.  Pennsylvania  S.  Val.  R.  Co.  (Pa.),  24  Am.  & 
Eng.  R.  Cas.  280:  Pittsburgh.  B.  &  B.  R.  Co.  v.  McCloskcy  (Pa.).  23  ///. 
86 ;  Homstein  v.  Atlantic  &  G.  W.  R.  Co.,  5 1  Pa.  St..  '87;  Pennsylvania  R, 
Co,  w-  Heisler,  8  Pa.  St,  445.  450 ;  Schuylkill  Nav.  Co.  v.  Thoburn.  7  S.  & 
R.  (Pa.).  4". 

Veratont.  Adamsv.  Lamoille  Val.  R.  Co.  (Vt.),  23  Am.  &  Eng.  R.  Cas. 
172  ;  Livermore  v.  Jamaica,  23  Vt.  362. 

Canada,  Credit  Val.  R.  Co.  v.  Spragge,  24  Grant  Ch.  (U.  C.)  231 ;  Jame& 
V.  Ontario  &  Q.  R.  Co..  (J  Ont.  App.  Rep  1.  affg  12  Ont.  24. 
'  Same— Special  Benefltt  may  be  Set-off  agalntt  Conuquantlal  Damagec 
only.— In  the  remaining  states  the  rule  which  has  been  adopted  is  that 
special  benefits  can  only  be  setoff  against  consequential  injuries  to  the 
residue  of  the  owner's  lands.  Those  states  which  have  adopted  this  pile 
are  as  follows : 

Maryland,  Shipley  v.  Baltimore  &  P.  R.  Co.,  34  Md.  336. 

Nebraska.  Fremont,  E.  S  M.  V,  R.  Co.  v.  Ward  (Neb.).  10  Am.  &  Eng. 
R.  Cas.  226;  Fremont.  E.  &  M.  V.  R.  Co.  «■.  Whalen  (Neb.).  5  Id.  364; 
Omaha  v.  Schaller.  26  Neb.  522 ;  Wagner  v.  Gage  County,  3  Neb.  237. 

New  York,  The  decision  in  the  pnncipat  case  seems  to  be  the  first  de- 
cision of  the  court  of  New  York  to  the  effect  that  special  benefits  can  only 
be  set  off  against  the  damages  to  the  remainder  ol  the  tract.  But  there 
are  other  decisions  which  have  sustained  the  right  to  set  off  benefits  against 
damages,  although  not  confining  the  benefits  to  those  peculiar  to  the  prop- 


erty. See  Betisf.  Cityof  Williamsburg,  IS  Barb.  (N.  Y.),  255;  Rexford  » 
Knight.  15  Barb.  <N.  Y.).628;  Granger i/.  City  of  Syracuse.  38  How.  Pr 
(N.  Y,),  308 ;  Eldredge  v.  Binghamton,  42  Hun  (N.  Y.),  202 ;  Long  Island 


'.  Bennett,  10  Hun  (N.  Y.),  91  ;  Livingston  v.  Mayor,  etc..  of  New 
York.  G  Wend.  (N.  Y.),  85,  But  compare  People  v.  Mayor,  etc.,  ot  Brook- 
lyn, 6  Barb.  (N.  Y.),  zog, 

Tennessee,  Chattanooga  v.  Geiler  (Tenn,),  7  Am  &  Eng.  Corp,  Cas.  534 ; 
East  Tennessee  A  V.  R.  Co.  v.  Love,  3  Head  (Tenn,),  63;  Paducah  &  M. 
R.  Co.  V.  Stovall,  12  Heisk.  (Tenn.),  i  ;  Mississippi  R.  Co.  v,  McDonald, 
i2Heisk.(Tenn.).  54;  Woodfolki'.  Nashville  &  O.K.  Co..  2  Swan  (Tenn,), 

Texas.  Gulf,  C.  &  S.  F.  R.  Co.  -v.  Fuller  (Tex.),  22  Am.  &  Eng.  R.  Cas. 
154:  Bourgeois  v.  Mills,  60  Tex.  76:  Texas  &  St.  L.  R.  Co.  v.  Matthews, 
60  Tex.  215  ;  Paris  v.  Mason.  37  Tex,  447  :  Buffalo.  Bayou  B.  &  C.  R.  Co. 
V.  Ferris.  26  Tex.  588.  But  this  rule  would  appear  to  depend  upon  Tex. 
Rev.  St..  art.  4196.  which  provides  that  ■'  in  estimating  either  the  injuries- 
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or  the  benelils.  those  injuries  which  the  owner  of  such  real  estate  sustains 
or  receives  in  common  with  the  community  generally  and  which  are  not 
peculiar  to  him  and  connected  with  his  ownership,  use,  and  enjoyment,  of 
the  particular  parcel  of  land,  shall  be  alttwether  excluded  from  such  esti- 
mate." Sec  Chicago  &  M.  C.  R.  Co.  v.  Ritter  (Tex.J.  10  Am.  &  Eng.  R. 
Cas.  202. 

yirgima,  Mitchell  v.  Thornton.  21  Gratt.  (Va.).  164;  James  Riv.  A  K. 
R.  Co.  V.  Turner,  9  Leigh  (Va.).  313. 

Wtsi  Virginia.  Grafton  &  G.  8.  Co.  v.  Foreman  (W.  Va.),  20  Am.  & 
Eng.  R.  Cas.  215;  Railroad  Co.  !■.  Tyree.  7  W.  Va.  693. 

Wisconsin.  Washbume  v.  Milwaukee  4  L.  W.  R.  Co.  (Wis.).  20  Am.  4 
Eng.  R.  Cas.  225.  233  .  Ncilson  v.  Chicago.  M.  &  N.  W.  R.  Co.  (Wis.).  14 
Id.  239;  Chapman  v.  Oshkosh  4  M.  R.  Co.,  33  Wis.  629;  Robbins  v.  Mil- 
waukee 4  H,  R.  Co..  6  Wis.  636. 

Same— Rule  In  Federal  Courts.— In  the  federal  courts  the  right  to  set 
off  benefits  against  damages  appears  to  be  recognized,  but  of  course,  in 
those  decisions  it  must  be  kept  in  view  that  the  federal  courts  are  bound 
as  a  general  rule  by  the  decisions  of  the  supreme  court  of  the  state.  See 
Kennedy  T'.  Indianapolis.  103  U.  S.  599;  in  re  Rugheimcr,  36  Fed.  Rep. 
576;  LaHin  v.  Chicago,  W.  &  M.  R.  Co..  33  Fcd.Rep.415.  Butcompare 
Scott  V.  Toledo  (C.  C.).  12  Am.  &  Eng.  Corp.  Cas.  480- 

Sams— What  Are  Deemed  Qeneral  and  Special  Benefit*.— The  general 
benefits  which  usually  are  not  to  be  deducted  from  compensation  are  tbe 
advantages  of  a  general  character  which  are  derived  by  the  country  at 
lai^,  or  which  are  derived  in  common  by  the  owners  of  land  in  the  neigh- 
borhood of  the  improvement.  Roberts  w.  Brown  County,  21  Kan.  247; 
Wyandotte.  K.  C.  &  N.  W.  R.  Co  ?■.  Waido,  70  Mo.  629:  Quincy.  M.  &  P. 
R.  Co.  -v.  Ridge,  S7  Mo  601  ;  Omaha  v.  Schaller,  26  Neb.  522  ;  Wilming- 
ton &W.  R.  Co.  V.Smith.  99  N.  Car.  131;  Pittsburgh  &  L.  E.  R.  Co. ». 
Robinson  (Pa.),  i  Am.  4  Eng.  R.  Cas.  468:  Gulf.  C.  4  S.  F.  R.  Co.  v.  Ful- 
ler (Tex.),  22  Am.  &  Eng.  R.  Cas.  154  ;  Grafton  4  G.  R,  Co.  v.  Foreman 
(W,  Va.).2oAm.  4  Eng.  R.Cas.  315;  Railroad  Co.  i/.  Tyree,  7  W.  Va.  693. 
General  bene6ts.  accordingly,  include  those  which  affect  the  whole  neigh- 
borhood or  community  by  increasing  the  facility  of  transportation,  attract- 
ing population,  enhancing  the  general  property  and  the  like.  St.  Louis. 
1.  4  S.  R.  Co.  7\  Kirby  (111.).  10  Am.  4  Eng.  R.  Cas.  314  ;  Trosperi'.  Sa- 
line County.  27  Kan.  391  ;  Roberts  t.  Brown  County,  2[  Kan,  247;  Allen 
V.  Charlestown,  109  Mass.  243 ;  Meacham  v.  Fitchburg  R.  Co.,  4  Cush. 
(Mass.).  291  ;  Palmer  Co.  v.  Ferrili,  17  Pick.  (Mass.),  58 ;  Adden  1'.  White 
Mountain  R.  Co..  55  N.  H.  413;  Carpenter  v.  Undatl,  42  N.  H.  218; 
Petition  of  Mi.  Washington  Road  Co.,  35  N.  H.  [  1 3  ;  Sullivan  v.  North  Hud- 
son County  R,  Co,  rN.  J.),  40  Am.  4  Eng.  R.  Cas.  324;  Setzlerv.  Penn- 
sylvania Schuylkill  Val.  R,  Co.  (Pa.).  24  Am.  4  Eng.  R.  Cas.  280;  Pitts- 
burgh, B.  &  B.  R.  Co.  V.  McCloskey  (Pa.),  23  /rf.  86.  Accordingly,  the 
advantage  derived  from  the  construction  of  a  railroad  by  reason  of  in- 
creased facilities  for  getting  lumber  to  market  should  not  be  taken  into 
consideration.  Adden  t.  White  Mountain  R.  Co.  55  N.  H.  413.  Nor  can 
the  fact  that  standing  limber  on  a  farm,  part  of  which  has  been  taken,  has 
been  increased  in  value  by  a  market  created  by  the  railroad  itself,  be  con- 
sidered I  Adams  V.  Lampville  Val.  R.  Co.  (Vt.),  25  Am.  4  Eng.  R.  Cas. 
172:  and  the  fact  that  the  owner  of  the  land  sold  large  quantities  of  wood 
and  ties  to  the  railroad  company  in  consequence  of  tbe  location  of  the  rail- 
road across  the  land  cannot  he  taken  into  consideration  as  a  special  bene- 
fit. Minnesota  Val.  R.  Co,  v.  Doran.  17  Minn.  1B8.  And  m  assessing 
damages  occasioned  to  a  railroad  corporation  by  the  location  of  a  high- 
way across  its  track,  a  supposed  benefit  arising  from  the  increased  travel 
on  the  railroad  cannot  be  set  off.  Old  Colony  &  F.  R.  R.  Co.  w.  County  of 
F'ymouth.  14  Gray  (Mass.),  155. 
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The  special  benefits  which  usually  can  be  set  off  against  the  compensa- 
tion are  such  benefits  as  particularly  and  exclusively  affect  the  tract  of 
land  whereof  a  portion  is  condemned.  Denver  v.  Bayer  (Colo.).  2  Am.  & 
Eng,  Corp.  Cas.  465  ;  Omaha  v.  Schaller,  26  Neb.  522  ;  Grafton  &  G.  R. 
Co.  V.  Foreman  (W.  Va.),  30  Am.  &  Eng.  R.  Cas.  215  ;  Railroad  Co.  v. 
Tyree,  7  W.  Va.  693.  They  are  such  as  are  caused  by  the  location  of  the 
railroad  through  the  land  as  distinguished  from  its  location  and  construc- 
tion in  the  vicinity.  Minnesota  Cent.  R.  Co.  v.  McNamara,  13  Minn.  508; 
WinonaASt.  P.  R.  Co.  v.  Waidron,  11  Minn.  515:  Combs  f.  Smith  (Mo.). 
20  Am,  &  Eng.  R.  Gas.  209.  They  include  such  special  benefits  as  arise 
from  the  draming  of  marsh  lands;  Roberts  ii.  Brown  County.  21  Kan. 
247 :  Whiteley  v.  Mississippi  W.  P.  &  B.  Co.  (Minn.),  36  Am.  &  Eng.  R. 
Cas.  625 ;  Sullivan  v.  North  Hudson  County  R.  Co.  (N.  J.).  40  Id.  324; 
Washburn  v.  Milwaukee  &  L.  W.  R.  Co.  (Wis.).  20  Id.  225,  233 ;  or  from 
the  formation  and  maintaining  of  a  mill  pond  by  the  construction  of  a 
necessary  embanlcment;  Sullivan  v.  North  Hudson  County  R.  Co.  (N.  J.), 
40  Am.  &  Eng.  R.  Cas.  324;  Washburn  v.  Milwaukee  &  L.  W.  R.  Co. 
(Wis.),  20  Id.  225,  233 ;  or  by  affording  a  better  way  between  the  different 
portions  of  the  lands  on  account  of  the  construction  of  a  bridge  ;  Sullivan 
I/.  North  Hudson  County  K.  Co.  (N.J.).40  Am.  &  Eng.  R.  Cas.  324;  or  the 
building  of  bridges  across  streams  running  through  the  lands;  Roberts. 
V.  Brown  County,  21  Kan.  247  1  or  dispensing  with  the  necessity  of  main- 
taining fences,  or  opening  a  mine  or  quarry,  or  the  like.  Washburn  v. 
Milwaukee  &  L.  W.  R.  Co.  (Wis.),  20  Am.  &  Eng.  R.  Cas.  225,  233. 

Benefits  of  a  general  character  caused  by  the  widening  of  a  street  which 
are  common  to  all  the  owners  of  land  on  the  same  street  and  m  the  same 
vicinity,  cannot  be  set  off  against-  a  claim  for  compensation.  Parks  v, 
Hampden  County,  12a  Mass.  395.  But  a  benefit  may  be  set  off  notwith- 
standing the  fact  that  other  proprietors  abutting  upon  the  Street  may  be 
benefited  in  a  similar  manner,  Abbott  v.  Cottage  City,  143  Mass.  521 ; 
Cross  V.  Plymouth  County,  125  Mass.  537  ;  Hilbourne  v.  SuRolk  County, 
izo  Mass.  3931  Sexton  v.  North  BridgewaCer,  116  Mass.  200;  Allen'i'. 
Charlestown,  109  Mass.  243.  See  also  Dickensonw,  Fitchburg,  13  Gray 
(Mass.),  S46.  "^he  advantages  of  more  convenient  access  to  the  property 
and  of  having  a  front  upon  a  more  desirable  street  or  avenue  are  special 
benefits.  Trosper  v.  Saline  County,  27  Kan.  391  ;  Allen  v.  Charlestown, 
106  Mass.  243  ;  Farwell*.  Cambridge,  11  Gray  (Mass.),  413;  Whiteley  ». 
Mississippi  W.  P.  &  B.  Co.  (Minn.).  36  Am.  &  Eng.  B.  Cas.  625.  So.  too, 
the  advantage  arising  from  the  fact  that  property  becomes  a  comer  lot 
and  more  convenient  access  to  its  rear  is  afforded  may  be  considered. 
Whitney  v,  Boston,  98  Mass.  312.  A  special  benefit  conferred  by  causing 
what  had  been  back  land  to  become  front  land  on  a  spacious  convenient 
avenue,  so  rendering  it  more  accessible  and  available,  may  be  deducted. 
Allen  V.  Charlestown,  109  Mass.  243.  But  in  considering  advantages  accru- 
ing from  the  owning  of  a  street,  the  jury  cannot  consider  the  possibility 
that  the  municipal  authorities  may  at  some  future  time  upon  other  streets 
through  or  near  the  property,  which  when  so  opened  will  render  it  more* 
available  for  building  lots,  but  where  by  the  opening  of  a  particular  street 
the  owner  of  the  property  through  which  it  passes  is  enabled  to  lay  out 
another  street,  or  streets  upon  his  own  land,  thereby  increasing  his  valu- 
able frontage  and  the  market  value  of  his  property  as  a  whole,  the  jury 
may  consider  this  fact  in  estimating  the  benefits.  Allegheny  v.  Black,  99 
F^.  St.  152,  Where  the  opening  ofaproposed  street  has  the  effect  of  re- 
lieving the  proprietors  of  adjoining  lands  from  the  expense  of  keeping  a 
private  way  in  repair,  that  fact  may  be  considered  in  deduction  of  dam- 
ages. ■  Wilcox  V.  Meriden.  57  Conn.  120. 

Where  the  city  has  constructed  a  sewer  upon  land  in  which  it  merely 
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acquired  &  limited  interest,  and  it  thereby  became  practical  for  the  owner 
of  the  land  to  put  a  brick  building  over  the  sewer,  and  his  property  was 
also  benefited  by  the  fact  that  his  premises  were  no  longer  subject  to  over- 
flow, these  facts  may  be  considered  in  deductiom  of  the  damans.  Clark 
V.  Worcester,  125  Mass.  226.  The  peculiar  benefit  which  is  derived  by  the 
release  of  the  owner's  land  from  the  niaintenance  of  an  ancient  sewer  (or 


the  convenience  of  adjoining  estates  may  be  set  off  against  the  compen- 
sation. French  v.  Lowell,  1 17  Mass.  363.  Where  lands  are  overflowed  by 
the  construction  of  a  mill  dam,  any  benefit  thereto  received  specially  from 
the  flowage  as  by  irrigation  m^  be  considered.  Palmer  Co.  v.  Ferrill.  17 
Pick.  {.Mass.).  58;  Aveiyi',  Van  Deusen.  5  Pick.  (Mass.).  182.  Similarly,  ben- 
efits which  arise  from  the  formation  on  the  lands  of  ice  which  may  be  cut 
and  sold  asmerchandise  without  appreciably  diminishing  defendant'swater 
power,  and  also  benefits  resulting  from  the  more  convenient  opportunity 
afforded  to  plaintiff  by  means  of  the  flowing,  to  exercise  his  right  in  com- 
mon with  the  public  to  take  ice  from  a  natural  pond  may  be  taken  into 
consideration.  Payne  v.  Woods,  108  Mass.  160.  But  in  assessing  the 
damages  caused  by  the  flowage  of  the  lands,  a  benefit  which  does  not  re- 
sult therefrom  but  which  results  indirectly  from  another  part  of  the  im- 
provement, cannot  be  taken  into  consideration.  Thus,  benefit  occasioned 
to  a  meadow  below  a  mill  dam  by  a  ditch  dug  at  the  time  of  the  erection 
of  the  dam  by  the  owner  through  his  own  land  below  the  meadow  cannot 
be  set  off  against  the  damages  done  to  the  meadow  by  the  flowage  occa- 
sioned by  the  dam.    Gile  v.  Stevenson,  I  j  Gray  (Mass.),  146. 

The  location  of  a  depot  at  a  point  which  is  convenient  to  plaintiff's  re- 
maining lands  may  be  proved  in  mitigation  of  damages.  Shattuck  v. 
Stoneham  Branch  R.  Co.,  6  Allen  (Mass.),  71s;  Pittsburgh  &  L.  E.  R.  Co. 
».  Robinson  (Pa.),  i  Am.  &  Ehg.  R.  Cas.  468.  See  also  Wilson  w.  Rockford, 
R.  I.&  P.  B.  Co.,  59  111.  273.  But  in  Washburn  w.  Milwaukee  &  L.  W.  R.  Co. 
(Wis.),  zo  Am.  &  Eng.  R.  Cas.  335.  the  location  of  a  depot  in  the  uicinity 
o?  land  a  portion  of  which  was  taken,  was  held  not  to  be  a  special  benefit. 
But  i(  no  act  has  been  done  by  the  company  with  a  view  to  establishing 
its  depot  or  station  at  any  particular  point,  the  mere  fact  that  the  remain- 
ing land  may  be  benefited  by  the  location  of  a  depot  in  the  neighborhood 
cannot  be  proved.    Brown  v.  Providence  W.  &  B.  R.  Co.,  5  Gray  (Mass.), 

When  mill  owners  and  manufacturers  are  entitled  as  of  right  to  connect 
their  private  siding  with  the  railroad,  that  fact  may  be  considered  in  de- 
duction of  the  compensation.  Mix  v.  Lafayette.  B.  &  M.  R.  Co..  67  III. 
319;  Pittsburgh  &  L.  E.  R,  Co.  ;/.  Robinson  (Pa.),  i  Am.  &  Eng.  R.  Cas. 
468.  In  proceedings  to  assess  damages  for  quarry  lan'ds  taken  by  a  rail- 
road, the  question  whether  the  railroad  was  or  was  net  an  advantage  to 
the  owner  of  the  quarries  in  that  it  furnished  an  additional  means  of. 
transportation,  may  properly  be.  considered  by  the  jury,  but  the  plaintiff 


innot  show  that  the  produce  of  the  quarry  had  previously  been  shipped 
by  another  line  and  that  the  market  therefor  was  situated  on  such  line. 
If.  however,  such  evidence  should  be  admitted,  the  company  may  prove 
that  the  freight's  have  been  reduced  in  consequence  of  the  c  '  ' '  ' 
its  road,     Reading*  P.  K.  Co.  v.  Balthasar.  126  Pa.  St.  1. 

In  an  action  for  damages  to  land  in  Wisconsin  which  is  used  as  a  site  for 
a  hotel,  the  fact  that  the  railroad  is  a  trunk  line  to  Chicago  is  not  a  bene- 
fit to  the  plaintiff  which  may  be  considered  in  abatement  of  the  damages 
suffered  by  him,     Uflin  v.  Chicago,  W.  &  N.  R.  Co.,  33  Fed.  Rep.  415. 

Where  the  benefits  or  privileges  conferred  upon  the  land  by  the  con- 
struction of  the  railroad  are  of  such  a  nature  that  they  sxist  only  by  the 
permission  of  the  company,  and  may  be  terminated  at  its  pleasure,  they 
cannot  be  considered  in  deduction  of  the  damages.  Old  Colony  R.  Co.  v. 
Miller,  125  Mass,  i. 
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8«m«— Property  Mutt  ba  Ccntiderad  at  a.  Whole. — Although  the  land 
across  which  a  railroad  Is  constructed  may  be  used  as  a  farm,  the  beneiits 
.resulting  to  it  are  not  to  be  confined  to  its  use  simply  as  a  farm.  Every 
special  advantage  which,  gives  the  land  Intrinsic  value  is  a  proper  element 
for  consideration.  Shenango  &  A.  R.  Co.  v,  Braham,  79  Pa.  St.  447.  In 
determining  whether  any  benefit  has  been  conferred  upon  the  property, 
the  whole  effect  of  the  improvement  upon  the  whole  tract  and  not  merely 
upon  any  selected  part  of  It  should  be  considered.  Accordingly,  if  one  part 
01  the  same  property  is  damaged  and  another  part  specially  benefited  so 
that  the  value  at  the  whole  is  not  diminished,  there  can  be  no  compensa- 
tion. Hyde  Park  v.  Dunham,  85  111.  569.  575 ;  Shawneetown  v.  Mason,  82 
111.  33?  :  Page  v.  Chicago,  M.  &  St.  P.  R.  Co.,  70  111.  328. 

Same— B«nefrtt  to  Separate  Tractt.— Benefits  to  other  lands  of  the 
owner  over  which  the  railroad  does  not  run,  and  which  do  not  form  an  in- 
tegral part  of  the  tract,  a  part  of  which  is  taken,  cannot  be  considered. 
Todd  V.  Kankakee  &  I.  R.  Co.,  78  III.  530 :  St.  Louis.  V.  &  T.  H.  R,  Co.  v. 
Brown,  58111  61;  Meacham  v.  Fiichburg  R.  Co.,  4  Cush.  (Mass.),  291, 
Thus,  where  a  lot  was  divided  by  a  street  running  through  the  same,  bene- 
fits to  one  part  of  the  property  could  not  be  set  off  against  damages  to 
the  other  part  on  the  other  side  of  the  street,  although  railroad  tracks  had 
been  laid  in  the  street  so  as  to  prevent  access  to  the  property.  Pittsburgh, 
Ft.W.  AC.  R.Co.T'.  Reich.  101  III.  157.  And  where  the  railroad  was  lo- 
cated over  two  40  acre  tracts,  both  owned  by  the  ^me  person,  and  he 
released  the  right  of  way  over  one  of  the  tracts,  the  benefits  to  that  40 
acres  could  not  be  considered  in  deduction  of  the  damages  to  the  other 
40  acres,  St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Brown,  $8  111.  61.  But  land  is 
not  to  be  considered  to  have  been  divided  into  two  separate  tracts  by  the 
mere  fact  that  part  of  it  has  been  temporarily  leased  as  a  separate  tract  and 
has  been  divided  from  the  rest  only  by  a  surveyor's  line.  Baltimore  &  P. 
R.  Co.  7f.  Springer  (Pa).  13  Atl.  Rep.  76. 

It  has  been  held  that  benefits  which  arise  to  lands  held  by  owners  in  sev- 
eralty may  be  deducted  from  damages  which  arise  by  the  appropriation  of 
lands  owned  by  them  in  common,  and  used  by  them  as  a  passageway  to 
the  property  held  in  severalty.    Wilcox  v.  Meridcn,  57  Conn.  110. 


Missouri  Pacific  R.  Co. 

^United  States  Circuit  Court,  S.  B.,  New  York,  February  13,  zSgo.) 

Bonds —Theft— Bona  Fide  Purchaser— Liability  of  Company. — Where  ne- 
gotiable bonds  which  form  part  of  a  large  issue  by  a  railroad  company  are 
Stolen.and  the  numbers  altered,  andlheyare  purchased  in  good  faith  before 
maturity  and  for  value,  the  original  owner  cannot  recover  while  the  bonds 
are  outstanding  in  the  hands  of  the  purchaser. 

Same— Alteration  of  Numbers— Materiality.— The  numbers  of  bonds  which 
form  part  of  a  large  issue  by  a  railroad  company,  in  which  the  numbers  only 
serve  the  collateral  purpose  of  protection  and  convenience,  and  do  not 
idirectly  or  indirectly  enter  into  the  tenor  of  the  contract,  are  not  material, 
and  where  negotiable  bonds  are  stolen  and  the  number  is  altered,  and 
the  bonds  thereafter  sold  to  a  bona  fide  purchaser  for  value,  such  alteration 
does  not  affect  their  validity  in  the  hands  of  the  purchaser. 
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Action  at  law  to  recover  the  amount  of  certain  bonds  is- 
sued by  the  Pacific  R.  Co.  of  Missouri. 
Arlemus  Holmes,  for  plaintiff. 
Wiiislow  S.  Pierce,  for  defendant. 

Wallace,  J.— In  January,  1876,  certain  negotiable  bonds, 
for  $1,000  each,  made  by  the  Pacific  Railroad  Companv  of 
y^^g^  Missouri,  and  part  of  an  issue  of  7,000  bonds  of  like 

tenor,  then  owned  by  the  plaintiff,  were  stolen  from 
a  vault  of  the  Northampton  National  Bank,  where  she  had 
left  them  for  safe  keeping.  The  bonds,  hkeall  those  of  the 
issue,  were  numbered.  The  defendant  has  succeeded  to  the 
liability  of  the  Pacitit  Railroad  of  Missouri,  and  stands  in 
the  position  of  the  original  obligor  for  the  payment  of  the 
bonds.  The  plaintiff,  having-  tendered  a  sufficient  bond  of 
indemnity  to  the  defendant,  brings  this  suit  against  it  to  re- 
cover the  amount  of  the  bonds.  The  defendant  has  proved 
that  the  bonds  are  in  the  hands  of  a  bona  fide  holder,  who  pur- 
chased thcn>  before  maturity  and  for  value,  after  they  were 
stolen,  but  after  the  numbers  on  the  bonds  had  been  altered 
by  erasure  and  a  substitution  of  other  numbers.  As  no  one 
except  the  thief  or  some  confederate  could  have  had  any  ob- 
ject in  making  the  alterations,  it  is  reasonable  to  assume  that 
this  was  done  by  some  person  partkeps  criminis,  in  order  to 
negotiate  the  instruments  with  less  risk.  The  alterations 
were  so  skillfully  made  that  they  could  not  be  detected  by 
the  purchaser. 

It  is  plain  that  if  the  purchaser  acquired  a  valid  title  to  the 
bonds  as  against  the  plainliff,  she  has  no  cause  of  action  against 
the  defendant,  because  all  her  rights  have  vested 
Mspirckawr*  '"  ^^^  purchaser,  and  the  defendant  is  liable  to  him 
upon  the  obligations.  The  defendant  cannot  be 
liable  both  to  the  purchaser  and  to  the  plaintiff.  The  bonds 
being  negotiable,  the  promise  to  pay  runs  to  the  holder,  and, 
if  he  has  acquired  them  bona  fide  and  for  value,  the  plaintiff's 
title  is  gone,  and  the  promise  is  satisfied  by  the  payment  to 
the  holder  according  to  their  tenor. 

It  is  familiar  law  that  a  material  alteration  in  negotiable 
paper,  made  intentionally  by  the  owner,  avoids  the  obliga- 
tion. An-  alteration,  although  in  a  material  part, 
Hauriaiitj  «f  made  by  a  stranger  without  the  privity  of  the  own- 
™fci*i!r  ='">  ^^^^  "^"^  defeat  the  right  of  the  latter  to  recover 
upon  the  contract.  So,  also,  where  the  alteration 
is  made  by  the  owner,  but  is  accidentallv  made,  or  is  in  an 
immaterial  matter,  not  varying  the  legal  effect  of  the  contract, 
he  may  still  recover  upon  the  obligation.  Rees  v.  Overbaugh, 
6  Cow.  (N.  Y,),  746;  Nichols  I'.  Johnson,  10  Conn.  192;  Brown 
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V.  Pinkham,  18  Pick.  (Mass.),  172;  Martendale  v.  FoUet,  i  N. 
H.  95;  Lee  v.  Alexander,  9  B.  Mon,  (Ky-)'  25 ;  Barrington  v. 
Bank  of  Washington,  14  Sere.  &  R.  (Pa,),  405;  Croswell  v. 
Labree,  81  Me.  44 ;  Colson  v.  Arnot,  57  N.  Y.  253.  It  is  of  no 
consequence  in  the  present  case  that  the  alteration  was  made 
by  the  thief.  If  it  was  of  an  immateriai  part,  the  purchaser 
acquired  the  title  of  the  plaintiff  to  the  bonds.  If  it  was  of  a 
material  part,  the  bonds  bought  by  him  were  not  the  genuine 
bonds.  The  case  resolves  itself,  consequently,  into  the  single 
question  of  law,  whether  the  alteration  of  the  serial  number 
of  a  negotiable  bond  is  a  materia!  alteration.  If  it  is,  it  de- 
stroys the  obligation  in  the  hands  of  an  innocent  purchaser 
who  has  purchased  it  for  value  and  before  maturity.  Ordi- 
narily, the  number  upon  a  note,  check,  or  bond  is  only  in- 
tended to  serve  the  convenience  of  the  maker  or  owner  in 
distinguishing  it  from  others  of  a  similar  tenor.  Where  bonds 
are  a  part  of  a  large  issue,  exactly  alike  except  as  to  numbers, 
the  numbers  afford  a  protection  to  the  owner  and  obligor, 
against  loss  through  carelessness  or  crime,  which  is  of  a  sub- 
stantial practical  value.  They  give  to  the  obligor-th  e  means  of 
ascertaining  whether  a  bond  which  is  presented  for  payment 
has  been  already  paid  or  not;  and  to  the  holder  the  means 
of  checking  its  negotiation,  or  of  tracing  and  identifying  his 

Sroperty,  when  it  has  been  wrongfully  taken  from  nim. 
Fevertheless,  these  are  matters  extrinsic  to  the  contract  it- 
self, and  for  this  reason  it  may  well  be  considered  that  an  al- 
teration of  the  number  is  not,  in  the  case  of  ordinary  bonds, 
a  material  one. 

But  there  are  negotiable  bonds  in  which  the  numbers  affect 
the  contract,  if,  indeed,  they  do  not  enter  into  the  contract, 
between  the  holder  and  the  obligor;  as  where  corporate 
mortgage  bonds  are  divided  into  classes  by  numbers,  some 
of  which  are  subject  to  conversion  at  the  option  of  the  obligor 
into  other  securities,  or  to  payment  before  maturity,  or  to 
other  special  conditions,  while  the  rest  are  not.  As  to  such 
bonds,  when  the  number  determines  the  right  of  exercising 
the  option,  it  would  seem  to  be  as  vital  in  qualifying  the  con- 
tract as  any  other  part  of  the  instrument.  Of  course,  it  is 
immaterial  whether  the  special  conditions  are  recited  in  the 
bond  itself,  or  whether  they  are  contained  in  the  mortgage 
securing  the  issue  of  bonds;  both  instruments  are  to  be  read 
together,  in  ascertaining  the  terms  of  the  contract. 

The  observations  of  the  master  of  the  rolls  in  Suffel  v.  Bank 
of  England,  9  Q.  B.  Div.  555,  are  in  point.     He  says:     "  In 
an  ordinary  case,  it  may  be  said  that  changing  the 
number  put  on  a  bill  of  exchange,  or  on  a  check,       ■   »  '  "^ 
will  not  affect  the  contract,  and  may  not  be  a  material  altera- 
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tion.  But  take  the  case  of  a  debenture  issued  by  a  company, 
or  a  bond  issued  by  a  turnpike  trust  or  a  foreign  government, 
and  that  the  bond  is  paid  according  to  the  number  drawn  by 
lot,  which  is  a  very  common  mode  of  payment.  There,  al- 
though the  number  would  not  affect  the  contract  on  the  face 
of  the  instrument,  it  really  would  affect  the  contract  in  an- 
other  way,  and  I  should  think  there  would  be  no  doubt  ia 
the  world  that  in  such  a  case  an  alteration  in  the  number 
would  be  a  material  alteration  in  the  instrument."  Except 
cases  in  which  the  numbers  enter  into  the  contract  on  the  face 
or  deltors  the  instrument,  the  law  as  stated  in  Jones,  Ry,  Sec. 
§  216,  may  be  accepted  as  the  doctrine  of  the  American  deci- 
sions. "The  alteration  of  the  number  of  a  negotiable  bond 
not  required  by  law  to  be  numbered,  inasmuch  as  it  does  not 
change  the  tenor  of  the  bond,  is  immaterial;  and,  although 
made  with  fraudulent  intent,  does  not  avoid  it  against  a  holder 
who  takes  it  afterwards  in  good  faith,  for  value,  without 
■notice  of  the  alteration,  or  reason  to  suspect  it.  Marks  of 
such  alteration,  when  slight  only,  will  not  discredit  the  bond 
in  the  market,  or  deprive  the  holder  of  the  protection  of  a 
hona  fide  holder,  A  purchaser  of  such  bond  in  open  market 
is  not  bound  to  make  a  close  and  critical  examination  of  it  to 
■escape  the  imputation  of  bad  faith  in  the  purchase." 

Two  courts  of  last  resort  in  this  country  have  explicitly  de- 
cided that  the  alteration  of  the  numbers  of  negotiable  bonds 
is  an  immaterial  one.  In  Com,  v.  Emigrant  I.  Sav,  Bank,  98 
Mass.  12,  the  case  was  a  bill  of  interpleader  filed  by  the  attor- 
ney  general  of  the  state,  under  a  special  statute,  against  the 
savings  bank  and  one  Houghton,  to  determine  whether  five 
bonds  of  the  commonwealtn  had  become  void  as  against  the 
commonwealth  by  reason  of  the  alteration  ot  their  numbers. 
The  bonds  had  been  stolen  from  Houghton,  their  numbers 
had  been  subsequently  altered,  and  afterwards  they  had  been 
purchased  in  good  faith  and  for  value  by  the  savings  bank. 
The  court  held  that  the  savings  bank  acquired  good  title  to 
the  bonds.  Discussing  the  argument  that  the  number  of  the 
bonds  constitutes  a  part  of  the  instrument,  the  court  say.— 
■"  It  is  a  part  of  the  identity  of  the  paper,  but  not  of  the  con- 
tract, any  more  than  any  device,  picture,  or  impression  upon 
it  would  be.  The  presence  or  absence  of  the  number  ooes 
not  change  the  w  ritten  contract,  in  substance  or  in  form,  nor 
affect  the  proof  of  it.  *  *  *  We  think  the  change  ol  the 
numbers  was  not  a  material  alteration  of  the  bonds. 

In  City  of  Elizabeth  v.  Force,  29  N.  J.  Eq.  587,  the  bill  was 
filed  by  the  original  owner  of  certain  negotiable  bonds,  issued 
by  the  city  of  Elizabeth,  to  recover  the  money  due  on  two  of 
them,  which  had  been  stolen  from  her,  and  the  number  of 
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one  of  which  had  been  altered  before  it  was  presented  for 
payment  to  the  cit^y.  The  bond  was  paid  by  the  city,  al- 
though a  bond- bearing  the  same  number  as  that  of  the  altered 
bond  had  been  previously  paid.  The  court  held  that  the 
plaintiS  could  not  recover,  because  the  alteration  was  an  im- 
material particular.  The  court  said : — "  The  number  of  the 
bond  is  put  upon  it  as  a  mark,  denoting,  for  the  convenience 
and  protection  of  the  maker,  that  it  is  one  of  a  series ;  but  such 
mark  does  not  enter  into  or  in  anywise  affect  the  agreement 
embodied  in  it.  The  purchaser  has  nothing  to  do  with  it, 
and  need  give  it  no  heed."  Of  course,  if  the  alteration  of 
the  bond  was  an  immaterial  one,  the  city  was  justified  in  pay- 
ing it  to  any  one  who  appeared  to  be  the  lawful  owner. 

Incidentally  it  was  declared  in  Birdsall  v.  Russell,  29  N. 
Y.  220,  that  tne  alteration  of  the  numbers  in  negotiable  bonds 
was  not  an  alteration  in  material  particulars.  The  question, 
however,  in  that  case,  was  whether  the  purchaser  received 
the  bonds  under  such  suspicious  circumstances  as  to  deprive 
him  of  the  protection  of  a  bona  fide  purchaser,  and  the  deci- 
sion turned  upon  a  question  01  fact.  The  case  of  Suflel  v. 
Bank,  supra,  is  relied  upon  for  the  plaintiff  as  an  authority 
against  these  adjudications.  It  was  there  held,  by  the  court 
of  appeal,  that  the  alteration  of  a  bank  of  England  note  by 
erasing  the  number,  and  substituting  another,  was  a  material 
alteration,  and  that  a  bona  fide  holder  for  value  could  not  re- 
cover against  the  bank  upon  the  altered  note.  The  decision 
proceeded  mainly  upon  the  consideration  that  the  number 
upon  such  a  note  is  an  essential  part  of  the  note,  because  it 
has  always  been  recognized  to  be  so  by  the  public,  so  that 
no  one  would  take  it  if  the  number  were  not  upon  it.  That 
consideration  probably  would  not  apply  to  the  case  of  ordi- 
nary corporate  bonds. 

The  decisions  of  the  courts  of  last  resort  of  Massachusetts 
and  New  Jersey  ought  to  prevail  as  authority  here,  rather 
than  the  decision  of  the  English  court  of  appeal,  upon  the 

firesent  question.  But  the  point  now  involved  was  presented 
or  adjudication  in  Morgan  w.  United  States,  113  U.  S.  476, 
and  the  decision  in  that  case  is  controlling  upon  this  court. 
That  was  an  action  brought  by  the  purchasers  of  certain 
government  bonds,  in  which  the  government  occupied  the 
position  of  a  stakeholder,  admitting  its  liability  to  pay  to  the 
true  owners,  to  determine  whether  the  purchasers  or  the 
bank,  which  was  the  original  owner  of  the  bonds,  and  from 
which  they  had  been  stolen,  were  entitled  to  recover  their 
amount.  After  the  bonds  were  stolen  the  serial  numbers 
were  altered,  and  subsequently  they  were  bought  by  pur- 
chasers for  value  and  without  notice,  and,  as  is  stated  by  the 
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court  in  the  opinion,  there  was  nothing  in  the  appearance  of 
the  altered  bonds  or  the  numbers,  when  purchased,  calculated 
to  excite  the  suspicion  or  notice  of  a  prudent  and  careful 
man ;  the  alterations  havine  been  so  skillfully  effected  that 
they  were  only  discoverable  with  the  aid  of  a  magnifying' 
glass.  The  bonds  were  by  statute  redeemable  at  the  pleasure 
of  the  United  States,  upon  call,  at  any  time  after  the  ist  day 
of  July,  1870,  and  had  been  duly  called  when  bought  by  the 
purchasers.  The  effect  of  the  alteration  of  the  numbers  was 
not  discussed  in  the  opinion  ot  the  court,  the  question  con- 
sidered being  whether  the  bonds  were  overdue  paper  alter 
the  day  when  they  first  became  redeemable.  The  court  held 
that  the  purchasers  acquired  a  valid  title  to  the  bonds,  and 
this  conclusion  necessarily  implied  that  the  alterations  were 
immaterial.  As  was  said  by  the  court  of  claims  in  Brown 
V.  United  States,  20  Ct.  CI.  416,  in  reference  to  that  case,  the 
fact  of  the  alteration  "  necessarily  constituted  a  factor  in  the 
decision."  Upon  the  authority  of  this  case  alone,  it  should 
be  held  in  the  present  action  that  the  plaintiff  cannot  recover. 
But  as  has  been  shown,  irrespective  of  this  case,  the  law  is 
that  the  numbers  of  bonds  like  those  now.in  controversy,  in 
which  the  numbers  only  serve  the  collateral  purpose  of  pro- 
tection and  convenience,  and  do  not  directly  or  indirectly 
enter  into  the  tenor  of  the  contract,  are  not  a  material  matter. 
The  defendant  is  entitled  to  a  decree. 


Farmers'  Loan  &  Trust  Co.  v.  Chicago  &  Atlantic  R.  Co. 

Bippus  V.  Same. 

{United  States  Circuit  Court,  D.  Indiana,  December  34, 1889^ 

Car  Trutt  Lssm— Foraelo*urs  of  Mortgaga— Convare)on  by  RoMiver.—The 
owner  of  cars  in  the  hands  of  a  railroad  companj-  under  a  car  trust  lease 
which  reserved  to  the  owner  the  ri^ht  to  reclaim  its  property  upon  default 
in  the  i^^nient  of  rent,  intervened  in  proceedings  to  foreclose  a  mort^p^ 
and  p«lt]oned  the  court  to  direct  the  receiver  to  restore  the  cars  withm 
30  days.  The  cars  were  not  restored,  but  payments  of  rent  were  made  to 
the  owner  from  time  to  time  by  applying  thereon  amounts  due  to  the  re- 
ceiver for  freight  transported  in  the  same  manner  as  had  been  done  pre- 
vious to  his  appointment.  The  use  of  the  cars  was  without  objection  by 
the  bondholders  or  the  trustee  in  the  mortgages.  Subsequently,  the  owner 
of  the  cars  presented  another  petition,  praying  that  an  order  be  entered 
directing  the  receiver  to  pay  to  it  the  amount  due  on  the  basis  of  the  car 
trust  contract,  and  that  such  indebtedness  be  decreed  a  prior  lien,  or 
chained  upon  the  earnings  as  well  as  the  property  embraced  in  the  mort- 
gages. Held,  that  the  action  of  the  receiver  m  continuing  to  use  the  cars 
and  the  failure  of  the  bondholders  to  object  to  such  continued  use,  did 
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.._ I  of  the  protJerty  embraced  in  the  car  crust 

agreement,  and  that  the  prayer  of  the  petition  must  be  refused. 

In  Equity. 

James  L.  High,  for  petitioner. 

Baker  &  Daniels,  for  the  receiver. 

Gresham,  J. — This  is  an  application  by  the  United  States 
Rolling  Stock  Company  for  payment  of  the  amount  claimed 
by  it  under  a  lease  of  rolling  stock  executed  to  the 
defendant  prior  to  the  appointment  of  the  receiver,  ^^''" 

On  April  ii,  1883,  the  Rolling  Stock  Company  leased  to  the 
defendant  the  Chicago  &  Atlantic  Railway  Company  1,000 
box  cars,  400  gondola  cars,  and  100  stock  cars,  under  what  is 
known  as  a  "car  trust  lease,"  in  the  usual  form  of  such  in- 
struments, Theagreed  rental  was$723,5oo,  of  which  $72,000 
was  paid  in  cash  on  delivery  of  the  cars.  For  the  remaining 
sum,  of  $651,000,  car  trust  bonds  were  executed,  drawing 
interest  at  6  per  cent,  per  annum  ;  the  final  payment  of  prin- 
cipal maturing  July  i,  1889.  At  the  same  time  an  equipment 
lease  was  executed  between  the  parties,  in  the  usual  form. 
By  this  lease  it  was  provided,  among  other  things,  that  upon 
payment  in  full  of  all  installments  of  principal  and  interest, 
and  upon  performance  of  all  other  covenants  of  the  lessee, 
the  legal  title  to  the  rolling  stock  should  vest  in  it  upon  the 
payment  of  a  nominal  consideration.  The  lease  also  provided 
that  upon  default  in  payment  of  principal  and  interest  as  it 
matured  the  lessor  should  have  the  right  to  reclaim  the 
property,  and  the  lessee  should  deliver  it  at  the  shops  of  the 
lessor  in  Chicago,  or  at  such  other  point  upon  the  line  as  the 
lessor  might  direct.  The  cars  continued  in  the  possession 
and  use  of  the  company  until  the  receiver  was  appointed, 
since  which  time  they  have  been  in  his  possession  and  ,use. 

On  iFebruary  26,  1886,  the  Farmers'  Loan  &  Trust  Com- 
pany filed  its  original  bill  of  foreclosure.  The  bill  averred 
execution  of  the  first  mortgage  by  the  railway  company  on 
June  13,  1S81,  to  secure  6,500  bonds  of  $1,000  each,  the  mort- 
gage containing  a  provision  that  upon  six  months'  default  in 
the  payment  of  coupons  representing  semi-annual  interest, 
after  demand  made  for  the  payment  ofthe  same,  the  trustees, 
upon  the  request  of  a  majority  of  the  bondholders,  might  de- 
clare the  entire  principal  to  be  due,  take  possession  of  the 
property,  and  institute  proceedings  for  the  foreclosure  of  the 
mortgage  and  the  appointment  "oT  a  receiver.  The  bill  also 
averred  that  the  coupons  representing  the  semi-annual  inter- 
est, due,  respectively,  Nqvember  i,  1884,  May  i,  1885,  and 
November  l,  1885,  were  in  default  and  unpaid,  demand  hav- 
ing been  made  for  the  payment  thereof;  that  the  company 
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was  insolvent ;  that  the  continued  operation  of  the  road  was 
necessary  for  the  protection  of  the  bondholders;  and  thai  a 
receiver  should  be  appointed.  It  further  averred  the  execu- 
tion of  a  second  mortgage  by  the  railway  company  on  Sep- 
tember 15,  1883,  upon  which  there  had  been  defaults  similar 
to  those  under  the  first' mortgage.  The  prayer  was  for  fore- 
closure of  the  mortgages  and  tne  ajjpointment  of  a  receiver. 
To  this  bill  a  demurrer  was  filed  ;  the  principal  ground  of 
demurrer  being  that  the  bill  did  not  show  any  request  by  a 
majority  of  the  bondholders  for  the  trustees  to  declare  the 
principal  indebtedness  due,  and  to  institute  foreclosure  pro- 
ceedings. In  an  opinion,  filed  April  8,  1886,  {zy  Fed.  Rep, 
146,  24  Am.  &  Eng.  R.  Cas.  166,)  the  court  overruled  the  de- 
murrer, holding,  in  effect,  that  any  bondholder  was  entitled 
to  foreclosure  for  unpaid  interest,  although  no  such  demand 
had  been  made  by  a  majority  of  the  bondholders  as  to  ma- 
ture the  principal  indebtedness.  The  suit  was  brought  at 
the  request  of  the  holders  of  past  due  coupons,  but  against  the 
wish  and  protest  of  a  majority  of  holders  of  the  bonds,  who 
in  open  court  moved  that  the  suit  be  dismissed.  The  court 
declined  to  appoint  a  receiver  at  that  time. 

On  February  2,  1887,  the  complainant  filed  an  amended 
and  supplemental  bill.  This  bill  averred  that  a  meeting  of 
the  first  mortgage  bondholders  was  held  in  New  York  August 
17,  1886,  at  wnich  a  majority  requested  the  trustee,  in  writ- 
ing, to  declare  the  principal  due,  and  to  take  such  steps  as 
might  be  necessary  for  foreclosure  and  the  protection  of  their 
interests.  It  also  averred  the  insolvency  of  the  railway  com- 
pany, and  that  if  the  operation  of  the  road  should  be  sus- 
pended the  security  of  the  bondholders  would  be  greatly  im- 
paired  ;  and  it  contained  averments  similar  to  the  averments 
in  the  original  bill  as  to  action  taken  to  mature  the  principal 
indebtedness,  and  prayed  foreclosure  and  the  appointment  of 
a  receiver.  On  February  25,  i88g,  a  decree  of  foreclosure 
was  entered  :  the  amount  of  principal  and  interest  found  due 
under  the  first  mortgage  bqing  $8,874,000,  and  the  amount  of 
principal  and  interest  found  due  under  the  second  mortgage, 
$6,500,000.  From  this  decree  an  appeal  was  taken  in  behalf 
of  the  second  mortgage  bondholders,  or  a  portion  of  them, 
and  a  supersedeas  bond  was  filed.  Pending  the  appeal,  on  the 
application  of  the  trustee  and  a  so-called  "  purchasing  com- 
mittee," representing,  substantially,  all  the  first  mortgage 
bonds  and  a  large  amount  of  the  bonds  secured  by  the  second 
mortgage,  Volney  T.  Malott  was  appointed  receiver.  This 
appointment  was  made  May  18,  1889. 

On  July  24,  i88g,  the  roiling  stock  company  filed  its  peti- 
tion of  intervention,  reciting  the  history  of  the  car  trust  as 


CttOf 


TOL.  43]  CAR   TRUST   LEASE — CONVERSION.  439 

above  set  forth,  alleging  its  ownership  of  all  the  car  trust 
bonds  and  coupons  described  in  the  lease  and  remaining  un- 
paid, default  in  the  payment  of  principal  and  interest,  and  its 
right,  under  the  terms  of  the  lease,  to  immediate  possession 
01  all  the  cars  in  question.  The  petition  prayed  that  the  re- 
ceiver be  directed  to  deliver  the  cars  to  the  petitioner,  within 
30  days,  at  Hegewich,  III.,  where  the  tracks  of  the  railway- 
company  connected  with  the  petitioner's  yards.  Demand 
was  also  made  upon  the  receiver  for  the  cars.  On  the  day 
previous  to  the  filing  of  this  petition  the  receiver  presented 
to  the  court  a  report,  in  which  he  stated  the  various  claims 
upon  the  property  in  his  possession,  the  history  of  the  car 
trust,  substantially  as  above  set  forth,  default  of  the  railway 
company  in  payment  of  rentals;  that  there  was  due  under 
the  lease  .in  May,  i88g,  6423,000;  that  after  such  default  the 
rolling  stock  company  and  the  railway  company  entered  into 
an  agreement  collateral  to  the  car  trust,  in  which  the  railway 
company  was  to  do  all  the  freight  business  of  the  rolling- 
stock  company  to  and  from  the  town  of  Hegewick,  and  the 
freight  so  earned  by  the  railway  company,  as  well  as  advance: 
charges  to  connecting  lines  on  such  freignts,  which  it  agreed 
to  pay,  should  all  be  credited  upon  the  amount  due  under 
the  car-trust  agreement ;  that  this  agreement  was  kept  by  the 
parties  prior  to  his  appointment,  and  afterwards  by  him,  in 
part,  and  that,  in  addition  to  the  cars  of  the  rolling  stock 
company  embraced  in  the  lease,  he  had  in  his  possession,  be- 
longmg  to  the  railway  company,  less  than  500  freight  cars. 
Upon  submission  of  this  report  the  receiver  asked  the  in- 
structions of  the  court.  On  November  4.  1889,  the  rolling 
stock  company  filed  its  amended  and  supplemental  petition, 
in  which  it  averred  that  no  part  of  the  equipment  had  been 
surrendered  to  it  under  the  demand  made  in  its  original  pe- 
tition upon  the  court,  or  under  its  demand  upon  the  receiver; 
that  after  default  in  the  payment  of  interest  on  the  first  and 
second  mortgage  bonds,  and  from  thence  to  the  date  of  the 
appointment  of  the  receiver,  the  railway  company  continued 
to  make  payments  on  the  car  trust  bonds,  such  payments  being 
in  cash,  and  by  the  application  upon  the  indebtedness  of  the 
amounts  due  tne  railway  company  from  month  to  month  for 
freight  earned  by  it  in  the  business  of  the  petitioner:  that, 
since  the  appointment  of  the  receiver,  payments  had  been 
made  from  time  to  time  by  applying  thereon  amounts  due- 
the  receiver  for  freight  transported  in  like  manner  as  before 
his  appointment ;  that,  both  before  and  since  the  appointment  of 
the  receiver,  such  payments  had  been  made,  and  the  cars  em- 
braced in  the  lease  had  been  continuously  used,  without  ob- 
jection from  any  of  the  bondholders  or  the  trustee  in  either 
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of  the  mortgages :  and  that  there  was  due  the  petitioner  on 
November  1,  1889,  including  interest,  $414,289.74.  This  pe> 
tition  prayed  that  an  order  be  entered  directing  the  receiver 
to  pay  to  the  petitioner  the  amount  due  it  on  the  basis  of  the 
car  trust  contract,  and  that  such  indebtedness  be  decreed  a 
prior  and  paramount  lien  or  charge  upon  the  earnings,  as  well 
as  the  property  embraced  in  the  mortgages. 

It  is  insisted^ by  the  petitioner's  counsel  that  by  reason  of 
the  matters  above  stated  the  receiver,  as  well  as  the  holders 

of  bonds  secured  by  the  mortgages,  through  their 
Ca>iFni«i  of  agent,  the  railway  company,  converted  the  cars  tn 
"."_''_'^        their  own  use,  and   ratified  and  affirmed  the  car 

trust  bonds  and  leases,  and  thereby  became  liable 
.to  pay  the  petitioner  the  entire  amount  remaining 
due  and  unpaid.  In  the  (irst  petition  it  was.  claimed  that  the 
cars  covered  by  the  car  trust  agreement  were  "the  property 
of  the  petitioner,  and  on  that  ground  their  possession  was 
demanaed.  In  that  petition  it  was  not  claimed  that,  by  rea- 
son of  what  had  previously  occurred,  the  equipment  had 
been  converted  by  the  railway  company  as  the  agent  of  the 
bondholders.  The  petitioner  was  not  ignorant  olthe  action 
of  the  railway  company,  and  the  non-action  of  the  bond- 
holders and  their  trustees,  when  possession  of  its  cars  was 
demanded.  .When  the  receiver  presented  his  report  to  the 
court,  the  day  before  the  first  petition  of  intervention  was 
tiled,  the  petitioner  was  present  by  counsel,  and  urged  no  ob- 
jection to  it.  The  title  asserted  by  the  petitioner  to  the 
equipment  has  never  been  disputed.  Neitner  the  action  of 
the  railway  company,  the  non-action  of  the  bondholders,  nor 
the  action  of  the  receiver,  amounted  to  a  conversion  of  the 
property  embraced  in  the  car  trust  agreement.  The  receiver 
IS  the  mere  officer  or  instrument  of  tne  court  in  the  preserva- 
tion and  operation  of  the  property,  and  any  acts  of  his  not 
within  the  scope  of  the  authority  conferred  by  the  order  ap- 
pointing him,  and  not  otherwise  authorized  by  the  court,  do 
not  bind  the  court.  The  receiver  did  his  full  duty  in  connec- 
tion with  the  car  trust  property  by  submitting  his  report  to 
the  court  and  asking  its  direction.  He  was  placed  m  pos- 
session of  property  by  the  court,  his  possession  was  the 
court's  possession,  ana  he  could  not  have  surrendered  the 
property  on  demand  of  the  petitioner  without  the  court's 
consent  or  authority.  It  does  not  follow,  because  the  railway 
company  was  permitted  to  continue  in  the  use  of  the  cars 
after  default,  and  was  thus  enabled  to  maintain  its  business 
and  earning  capacity,  that  if  the  petitioner  had  demanded 
and  received  its  cars,  as  it  mighthave  done,  the  railway  com- 
pany could  not  have  obtained  equipment  elsewhere;    nor 
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does  it  follow  that,  because  the  bondholders  failed  to  exercise 
their  right  at  an  earlier  day  to  fgrectose  for  the  principal  in- 
debtedness, and  in  that  connection  ask  for  the  appointment 
of  a  receiver,  they  thereby  constituted  the  corporation  their 
agent  for  all  purposes  in  tne  operation  of  the  railway. 

The  supreme  court  has  never  gone  to  the  extent  contended 
for  by  the  petitioner.  Neither  before  nor  after  the  appoint- 
ment of  the  receiver  was  the  petitioner  prevented  from  en- 
forcing its  undisputed  right  to  the  equipment;  and  it  cannot 
now  claim  that,  by  permitting  the  insolvent  railway  com- 
pany to  continue  in  the  po^ession  and  operation  of  the  prop- 
erty, the  bondholders,  in  effect,  pledged  the  mortgaged  prop- 
erty as  security  for  the  car  rental  in  advance  of  the  mortgages. 
Indeed,  there  is  nothing  in  the  record  which  justilies  tlie  pe- 
titioner in  saying  that  the  bondholders  could  have  caused  a 
receiver  to  be  appointed  at  an  earlier  day.  Such  appoint- 
ments are  always  in  the  discretion  of  the  court,  and  on  the 
first  application  the  court  refused  to  appoint  a  receiver.  The 
claim  asserted  in  the  supplemental  petition  was  obviously  an 
after  thought. 

In  Burnnam  v.  Bowen,  1 1 1  U,  S.  776,  the  receiver  diverted 
earnings  from  the  payment  of  current  expenses ;  and  a  claim 
for  coal  furnished  to  the  receiver  was  given  priority  over  the 
first  mortgage  bonds.  In  Miltenberger  v.  Logansport  R.  Co., 
106  U.  S.  286,  12  Am.  &  Eng.  R,  Cas.  464,  a  receiver  was  ap- 
pointed in  a  suit  brought  to  foreclose  the  second  mortgage. 
The  holders  of  bonds  secured  by  the  first  mortgage  made  no 
effort  to  foreclose  that  mortgage' until  more  than  a  year 
afterwards;  and  the  receiver,  with  full  knowledge  of  the  last 
named  persons,  continued  to  operate  the  road,  including  a 
leased  line.  The  circuit  court  directed  payment  in  full  of 
the  rental  for  the  use  of  the  leased  line  by  the  receiver,  which 
action  was  affirmed  by  the  supreme  court.  Neither  of  these 
caSes  justify  the  contention  of  the  petitioner.  In  Union 
Trust  Co.  V.  Illinois  Midland  R.  Co.,  117  U.  S.  479,  25  Am.  & 
Eng.  R,  Cas.  560,  it  was  held  that  car  rentals  which  accrued 
before  a  receiver  was  appointed  were  not  entitled  to  be  first 
paid  out  of  the  corpus  of  the  property. 

The  equipment  embraced  in  the  car  trust  agreement  is  the 
property  of  the  petitioner,  and  on  its  demand,  possession  will 
be  surrendered  within  a  reasonable  time ;  and,  if  the  amount 
which  the  receiver  has  thus  far  paid  for  his  use  of  the  equip- 
ment is  not  a  fair  rental  on  a  quantum  meruit,  the  court  will 
order  further  payment  on  proper  showing. 
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Bond! — Contract  to  Rattriot  Itiuo— Purchuore  with   Notics. — Where  a 

railroad  company  contracts  with  the  purchaser  of  part  of  its  issue  of  mort- 
gage bonds  inat  the  issue  shall  be  restricted  to  a  certain  sum  for  each  mile 
of  completed  road,  a  person  who  thereafter  receives  bonds  exceeding  the 
contract  limit  and  who  has  notice  of  the  restriction,  cannot  be  deemed  a 
ioMa  /ii/f  holder  for  value  entitled  to  a  first  lien  under  the  mortgage  £or  the 
bi>nds  so  issued  to  them. 

Same^Notica— ReK'*tration  of  Contract — Notice  of  the  restriction  in 
the  contract  cannot  be  imputed  from  the  fact  that  the  contract  has  been 
put  upon  record,  when  by  law  such  instruments  are  not  required  to  be  re- 
corded, and  it  is  not  provided  that  registration  shall  be  notice  to  all  the 
world  of  the  contents  of  the  instruments  recorded. 

Sama^Tltle  of  Bona  Fide  PurchacBrii^Wheii  the  mortgage  contains  no 
provision  giving  effect  to  the  restriction  in  the  contract,  purchasers  of 
bonds  for  value,  without  notice  of  the  provisions  of  the  contract,  acquire 
a  title  to  bonds  which  is  not  affected  by  the  restriction. 

Same — Forecloure — Diitribution^Right  of  Bondholder*  to  Appeal. — Per- 
sons holding  less  than  t5,ooo  of  the  bonds  of  a  railroad  company  are  not 
entitled  to  appeal  to  the  supreme  court  of  the  United  States  from  a  judg- 
ment of  a  district  court  determining  the  priority  of  the  bonds  in  the  dis- 
tribution of  the  proceeds  of  a  sale  under  a  mortgage  given  to  secure  them. 

Appeal  from  the  Circuit  Court  of  the  United  States  ior 
the  District  of  Nevada. 

The  "  Nevada  &  Oregon  Railroad  Company,"  a  corpora- 
tion of  the  state  of  Nevada,  by  its  mortgage  or  deed  of  trust 
executed  April  25,  1881,  bargained,  sold,  and  conveyed  to 
the  Union  Trust  Company  of  New  York  ail  of  the  property, 
franchises,  and  estate,  real  and  personal,  then  existing  and  to 
be  acquired,  including  its  line  of  road  constructed  or  to  be 
constructed  or  completed,  to  secure  the  payment  of  3,000- 
bonds  of  $1,000  each,  to  be  issued  by  the  mortgagor,  and 
made  payable  on  the  ist  day  of  June,  1930,3!  the  city  of  New- 
York,  with  interest,  semi-annually,  at  the  rate  of  8  per  cent, 
per  annum.  Each  bond  contained  an  agreement  that,  if  there 
was  a  continuous  default  for  six  months  in  the  payment  of 
interest,  the  principal  and  all  arrearages  of  interest  thereon 
should,  at  the  option  of  the  holder,  become  immediately  due 
and  payable. 

Of  the  3,000  bonds  authorized  to  be  executed  by  the  rail- 
road company,  only  600  were  issued  and  certified  by  ths 
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trustee.  The  appellees,  Moran  Bros.,  became  the  holders 
for  value  of  310  of  the  bonds  so  certified,  paying  therelor 
$248,000,  In  respect  to  those  bonds,  there  was  such  default 
in  meeting  the  interest  thereon  that  appellees  became  en- 
titled to  declare  the  principal  due  and  payable;  and,  having 
so  declared,  the  Union  Trust  Company  brought  suit  in  the 
court  below  for  the  foreclosure  of  the  mortgage  or  deed  of 
trust,  the  sale  of  the  mortgaged  property,  and  the  applica- 
tion of  the  proceeds  of  sale  in  payment  01  the  bonds  held  by 
Moran  Bros.,  and  of  such  other  bonds  as  were  entitled  to 
share  in  the  proceeds. 

The  present  suit  was  brought  by  Moran  Bros,  against  the 
appellants  as  the  holders  of  147  of  the  600  bonds  certified  by 
the  trustees.  It  proceeds  upon  the  theory  that  as  between 
the  appellees  holding  the  310  bonds  first  issued,  and  the  ap- 
pellants holding  the  147  subsequently  issued,  the  former  were 
entitled  to  priority  in  the  distribution  of  the  proceeds  of  the 
sale  of  the  mortgaged  property. 

It  appears  from  the  evidence  that  "  The  Nevada  &  Oregon 
Railroad  Company,"  a  Nevada  corporation,  entered  into  a 
written  contract,  of  date  August  26,  1880.  with  one  Thomas- 
Moore,  for  the  construction  by  him  of  certain  divisions  of  its 
road,  whose  aggregate  length  was  185  miles.  A  part  of  the 
consideration  for  Moore's  undertaking  this  work  was  the 
representation  of  the  company,  embodied  in  the  contract, 
that  "fifty-year  eight  per  cent,  first  mortgage  bonds,  to  the 
extent  only  of  ten  thousand  dollars  per  mile,  and  capital  stock 
to  the  extent  only  of  twenty  thousand  dollars  per  mile  for  the 
first  one  hundred  and  eighty-five  miles,  will  be  issued,  making 
a  total  of  eighteen  hundred  and  fifty  thousand  dollars  in  first 
mortgage  bonds,  and  thirty-seven  hundred  thousand  dollars, 
par  value  in  stock,  upon  the  entire  one  hundred  and  eighty- 
five  miles."  The  contract  further  provided  for  the  payment 
to  Moore  of  $ioo,ooo.in  lawful  money,  $310,000  in  first  mort- 
gage bonds,  and  $450,000  in  the  stock  of  the  railroad  com- 
pany, at  par,  for  the  Reno  division  as  far  as  Beckwith  Pass, 
The  contractor  was  to  have  all  the  first  mortgage  bonds  as 
the  work  of  construction  progressed. 

This  contract  was  supplemented  by  another  one,  executed 
December  4,  1880,  whereby  the  time  and  order  of  perform- 
ance, as  well  as  of  payments,  were  changed.  It  provided 
that  the  Reno  division,  from  Reno  to  Beckwith  Pass,  should 
be  first  constructed  ;  that  "  upon  the  shipment  of  1,000  tons 
of  rails  and  splices  the  company  should  pay  to  the  contractor 
$200,000  in  cash,  and  upon  arrival  of  same  at  Reno  $150,000 
in  first  mortgage  borids  and  $300,000  in  stock,  and  upon 
shipment  of  balance  of  rails>  for  the  present  work  $160,000 
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ia  first  mortgage  bonds  and  $i;o,o6o  in  stock;"  that  "the 
company  shall  depKisit  with  the  trustee  in  New  York,  on  or 
before  January  10,  1881,  $10,000  in  cash,  and  the  $450,000  in 
stock,  and,  on  or  before  ianuary  25,  1881,  the  $310,000  in  the 
first  mortgage  bonds ;"  that  this  contract  should  not  be  "con- 
strued as  abating  or  impairing  any  portion  of  the  contractor 
August  26,  1880;"  and  that  "  the  entire  stock  to  be  issued 
upon  the  line  from  Reno  to  the  temporary  terminus  as  here- 
in stated  [Beckwith  Pass]  shall  be  limited  to  $6oc,ooo,  with, 
out  reference  to  any  excess  in  distance  over  thirty  miles, 
and  the  first  mortgage  bonds  upon  the  same  to  $310,000." 

A  separate  contract  was  made  on  the  same  day,  with  ref- 
erence to  the  construction  of  the  road  from  Beckwith  Pass 
to  tlie  Oregon  hne. 

The  company  havingfailedtomakepaj'mentsto  Moore,  asit 
had  agreed  to  do.  on  account  of  wurk  done  on  the  Reno  divis- 
ion, another  contract  was  made  February  1,1881,  by  which  the 
company  stipulated  to  deliver  to  the  contractor  the  $450,000 
of  stock  and  the  $310,000  first  mortgage  bonds  as  soon  as  the 
certificates  and  bonds  could  be  engrossed  and  signed.  It 
was  provided  that  this  contract  should  not  impair  the  con- 
tracts previously  made  between  the  parties. 

On  the  25th  of  April.  1881,  the  "  Nevada  &  Oregon  Rail- 
road Company,"  the  company  first  above  named,  was  den- 
ized. It  was  the  successor  and  acquired  all  the  rights, 
franchises  and  property  of  "  The  Nevada  &  Oregon  Rail- 
road Company '  of  1880.  andassumed  tomeetall  thecontract 
obligations,  and  to  pay  all  the  debts,  of  the  old  compaoy- 
The  mortgage,  heretofore  referred  to,  of  Aprit  25,  1881,  was 
executed  by  the  new  company. 

By  contract  of  date  April  26,  1881,  the  new  company 
adopted,  confirmed,  and  renewed  Moore's  contracts  with  the 
old  company,  and  subsequently.  May  24,  1881,  the  contract 
for  the  construction  of  the  road  from  Beckwith  Pass  to  the 
Oregon  line  was  extended  one  year. 

Between  the  last  two  dates,  namely,  on  March  23,  18S1,  ' 
the  appellees,  Moran  Bros,  and  Moore,  entered  into  a  con- 
tract, by  which  the  former  agreed  to  pay  the  latter  the  sum 
of  $248,000,  in  specified  installments,  upon  completion,  within 
certain  periods  named,  of  five,  ten,  twentj'-one,  twenty-six. 
and  thirty-one  miles  of  Reno  division  against  the  delivery  of 
the  first  mortgage  eight  per  cent,  bonds  of  the  "  Nevada  & 
Oregon  Railroad  Company."  By  that  contract,  Moran  Bros, 
became  entitled  to  receive  the  bonds  on  installments,  as  the 
above  number  of  miles  were  constructed. 

Subsequent  transactions  between  the  parties  are  so  clearly 
and  succmctly  stated  in  the  opinion  delivered  in  this  cause 
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by  Judge  Sabin  (20  Fed.  Rep.  80)  that  the  following  extract 
is  made  from  it :  "Moore  went  on  under  these  various  con- 
tracts, and  graded  32  miles  on  the  first  section  north  from 
Reno,  and  commenced  grading  on  the  170  miles  running 
north  from  Beckwith  Pass.  He  also  laid  about  17  miles  of 
track  from  Reno  northerly,  and  provided  certain  rolling 
stock,  and  other  materials.  Mpore  became  embarrassed,  and 
on  about  November  16,  i88i.  abandoned  his  contracts  and 
left  the  state.  From  that  time  forward  the  company  assumed 
the  management  of  the  road,  and  conducted  its  future  opera- 
tions as  best  it  could.  The  company  was  in  a  very '  embar- 
rassed condition.  It  was  largely  in  debt,  and  without  money 
or  resources  of  any  kind  to  meet  its  liabilities.  It  had  at- 
tempted to  build  and  equip  a  railroad  without  first  having 
provided  any  adequate  means  for  so  doing. 
"On  the  25th  of  March,  1882,  Moore,  as  party  of  the  first 

gart,  the  railroad  company,  defendant,  of  the  second  part, 
K  W.  Balch,  H.  J.  McMurray,  A.  H.  Manning,  W.  F.  Berry, 
and  C.  A,  Bragg,  of  the  third  part,  and  Alvin  Burt,  as  trus- 
tee, of  the  fourth  part,  entered  into  an  agreement,  the  ob- 
ject of  which  was  to  adjust,  as  therein  provided,  the  then 
unsettled  business  matters  between  Moore  and  the  railroad, 
company.  This  contract  rec(^nizes  the  fact  that  the  rail- 
road company  had  issued  to  Moore  these  310  first  mortgage 
bonds;  that  he  had  negotiated  them  with  Moran  Bros., com- 
plainants in  the  secontfabove-entitled  suit ;  that  he  had  been 
Eaidfor2ioof  said  bonds  by  Moran  Bros.;  and  that  they 
eJd  the  remainder  of  said  bonds  subject  to  contract  witn 
Moore,  to  be  paid  for  as  the  road  was  completed  By  this 
contract  Moore  surrendered  his  rights  in  these  bonds  for  the 
benefit  of  the  railroad  company,  which  subsequently  drew 
the  money  due  upon  them.  Section  11  of  this  contract  is  as 
follows : 

" '  The  parties  of  the  second  and  third  part  hereby  cove- 
nant and  agree  for  themselves  and  the  other  stockholders, 
and  for  the  creditors  of  the  party  of  the  first  part,  as  follows, 
viz.:  *  *  *  {d)  That  no  second  mortgage  shall  be  made, 
issued,  or  recorded  upon  said  railroad,  or  any  portion  thereof. 

" '  That  the  issue  of  first  mortgage  bonds  thereon  shall  be  lim. 
ited  to  $10,000  per  mile  of  completed  road,  or  such  an  amount 
that  the  annual  interest  charge  thereon  shall  not  exceed  $800 
per  mile  of  completed  road  ;  and  also  that  the  issue  of  capital 
stock  of  said  company  shall  be  limited  to  $2o,opo  per  mile  ol 
said  railroad.' 

"  Pursuant  to  this  contract,  on  the  26th  of  April  followini 
Moore  and  Moran  Bros,  join  in  a  communication  to  Balcl  , 
as  president  of  said  railroad  company,  informing  him  of  the 
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terms  upon  which  he  can,  as  the  road  is  completed,  draw 
upon  complainants  for  (75,000,  the  balance  due  upon  these 
100  bonds.  These  funds  were  so  drawn,  and  with  them  the 
road  was  completed  the  31  miles,  it  should  be  noted  that 
this  contract  of  March  2$,  1882,  was  entered  into  by  Balch  as 
president  of,  and  on  behalf  of,  said  railroad  company,  pursu- 
ant to  a  resolution  of  the  board  of  directors  of  said  company, 
adopted  January  13,  1882,  prior  to  his  departure  from  Reno 
to  ^Sew  York  for  the  purpose  of  endeavoring  to  effect  a  set- 
tlement of  the  business  of  the  company.  And  this  contract. 
if  not  formally  ratified  by  the  directors  of  the  company  by 
resolution  adopted  to  that  effect,  was  actually  ratified  by  the 
company  by  its  acting  upon  it,  carrying  out  to  some  extent,  at 
least,  its  provisions,  and  accepting  the  benefits  arising  there- 
from, and  especially  in  drawing  and  using  the  balance  due 
upon  the  100  bonds  paid  by  Moran  Bros,  after  its  execution. 
Now,  all  of  these  various  contracts  conclusively  show  this: 
that  this  railroad  company,  defendant,  and  its  predecessor, 
had  repeatedly  contracted  with  Moore,  and  promised  and 
held  out  to  the  public  that  upon  no  part  of  the  line  of  its  road 
should  there  be  issued  more  than  $10,000  in  first  mortgage 
bonds  for  each  mile  of  completed  road.  It  was  upon  this 
condition  and  agreement  that  Moran  Bros,  purchased  these 
bonds.  Charles  Moran,  one  of  the  complainants,  testifies 
that  the  railroad  company  issued  its  circulars  to  that  effect; 
that  he  saw  them  ;  that  this  limitation  was  the  condition  in 
the  purchase  of  the  bonds;  that  they  would  not  have  ad- 
vanced $[  1,000  per  mile  upon  the  road.  He  is  supported  in 
this  by  the  testimony  of  Moore,  Fowler,  and  Balch,  and  by 
every  contract  in  evidence  executed  either  by  the  railroaB 
company,  defendant,  or  by  its  predecessor,  and  subsequently 
ratified  by  the  Nevada  &  Oregon  Railroad  Company;  and 
this  testimony  is  wholly  uncontradicted." 

The  decree  below  was  accompanied  with  a  finding  of  facts. 
Among  the  facts  so  found  were  the  following: 

That  before  and  at  the  time  the  310  bonds  were  sold  the 
railroad  company,  in  consideration  of  their  purchase,  obli- 
gated itself  in  writing  that  it  wouid  not  issue  or  sell  any 
more  than  ten  of  said  bonds,  or  $10,000  worth,  for  each  mile 
of  completed  road,  and  no  more  than  310  for  or  upon  the 
Reno  division,  the  defendants,  and  each  of  them,  having  no- 
tice of  such  agreement. 

That  while  these  agreements  were  in  force,  and  after  Moran 
Bros,  had  purchased  and^:>aid  for  the  310  bonds  now  held  by 
them,  the  company,  by  and  through  its  then  officers  and 
trustees,  defendant  Balch,  trustee  and  president;  King,  trus- 
tee and  secretary ;  Bragg,  Manning,  and  Berry,  trustees ;  Mc- 
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Murray,  stockholder ;  and  Deal  and  Webster,  attorneys — 
issued  and  advised,  caused  and  procured  to  be  issued,  the 
bonds  mentioned  in  the  answer,  147  in  number;  the  defend- 
ants, and  each  of  them,  well  knowing  at  the  time  the  terms 
and  conditions  of  the  contracts  limiting  the  issue  ot  bonds, 
and  that  complainants  had  purchased  for  value  the  310  bonds 
mCDtioned  in  the  bill  of  complaint. 

That  the  147  bonds,  and  each  of  them,  were  procured  Jrom 
the  Union  Trust  Company  of  New  York  by  defendant  Balch, 
under  and  in  pursuance  01  a  resolution  of  the  board  of  trus- 
tees of  the  railroad  company,  adopted  by  Balch,  Brage,  Man- 
ning, Berry,  and  King,  acting  as  such  board,  and  for  the  pur- 
?ose  ejcpressed  in  the  resolution,  and  represented  to  the  Union 
rust  Company,  of  negotiating  them  for  value,  and  after  said 
bonds  were  so  procured  the  board  delivered  them  to  the  orig- 
inal holders  thereof  without  payment  therefor  of  any  sum  of 
money  whatever. 

That,  except  the  lo  bonds  issued  to  the  defendants  Web- 
ster and  Deal,  the  remaining  137  of  the  147  bonds  were  de- 
livered for  and  in  consideration  of  pre-existing  debts,  and 
Erincipally  for  debts  owing  by  Moore,  and  not  debts  owing 
y  the  company,  and  in  large  part  for  claims  that  Balch,  Mc- 
Murray,  Mannme;,  Berry,  and  Bragg  had  assumed  and  agreed 
to  pay  ;  the  bonds  issued  to  Webster  and  Deal  having  been 
delivered  in  consideration  of  professional  legal  services  to  be 
rendered  by  them  as  solicitors  for  the  defendants,  and  not 
delivered  until  after  this  suit  was  commenced  ,  and, 

That  the  defendants,  who  in  the  answer  are  alleged  to  hold 
a  portion  of  the  147  bonds,  and  each  of  them,  received  such 
bonds,  and  hold  the  same  as  security  for  debts  which  existed 
at  and  before  the  time  the  bonds  were  acquired  by  them  ; 
and  none  of  such  persons  are  bona  fide  purchasers  of  said 
bonds  for  value. 

Upon  this  state  of  facts  it  was  decreed  that  the  complain- 
ants were  entitled  to  have  the  amount  of  their  bonds,  princi- 
pal and  interest,  paid  out  of  the  proceeds  of  the  mortgaged 
premises,  and  that  none  of  the  defendants  were  entitled  to 
participate  in  or  share  such  proceeds  until  alter  the  payment 
in  full  of  the  principal  and  interest  of  the  310  bonds,  nor  un- 
less there  should  be  a  surplus  remaining;  and  if  there  should 
be  such  surplus,  then  the  defendants  were  entitled  to  par- 
ticipate in  the  distribution,  each  in  proportion  to  the  amount 
of  the  bonds  held  by  him. 

W.  E.  F.  Deal  and  Horatio  C.  King,  for  appellants. 
Wheeler  H,  Peckkam,  for  appellees. 

Harlan  J. — It  appears  satisfactorily  from  the  evidence  that, 
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when  appellees  purchased  the  3  lo  bonds  from  Moore,  the  latter 
had  contracts  with  the  railroad  company,  by  which 
Kiikbofvmr-  it  was  restricted  in  issuing  bonds  tu  $10,000,  par 
■o^nTifeai-  value,  for  each  mile  oS,  completed  road.  It  was 
tncL  that  feature  of   the  several  contracts  between  the 

company  and  Moore  that  gave  value,  in  the  com- 
mercial world,  to  the  bonds  delivered  to  him ;  and  the  bene- 
fit of  that  restriction  upon  the  issuing  of  bonds  necessarily 
passed  to  those  who  purchased  them  from  Moore.  The  issu- 
ing of  bonds  in  excess  of  those  delivered  to  Moore,  and  by 
him  sold  to  Moran  Bros.,  was  in  palpable  violation  of  the 
company's  agreement  with  him  ;  for,  as  is  conceded,  the  310 
bonos,  held  by  appellees,  represented,  on  the  above  basis,  all 
of  the  completed  road.  No  one  receiving  the  bonds,  thus 
improperly  issued,  who  had  notice  of  the  restriction  which 
the  company,  bv  the  contracts  with  Moore,  imposed  upon  its 
authority,  could  be  deemed  a  bona  fide  holder  for  value.  The 
circumstances  under  which  the  147  bonds  were  obtained  by 
the  railroad  company  from  the  trustee,  the  Union  Trust  Com- 

fiany,  are  stated,  with  substantial  accuracy,  in  the  finding  of 
acts  made  by  the  court  below.  Those  who  procured  those 
bonds  to  be  issued  .by  the  railroad  company  had  knowledge 
of  the  want  of  authority  in  the  company  to  put  them  on  the 
market  to  the  prejudice  of  the  rights  of  the  appellees  as  the 
holders  of  the  310  bonds.  They  were  used  in  payment  of  the 
company's  debts  and  obligations,  and  in  discharge  of  obliga- 
tions assumed  by  some  of  its  officers.  The  purpose  forwhich 
they  were  issued  and  used,  however  meritorious  in  itself,  as 
between  the  company  and  those  who  originally  took  thcra, 
cannot  affect  the  rights  of  the  appellees  arising  under  the 
company's  contracts  with  Moore,  as  the  original  owner  of 
the  310  bonds. 

We  do  not  mean  to  say  that  the  147  bonds,  and  each  of 
them,  are  absolutely  void  for  every  purpose  and  by  whomso- 
ever held.  If  the  present  holders  paid  value  for  them  with- 
out actual  notice  of  the  restriction  imposed  by  the  company 
upon  its  authority  to  issue  them,  they  would  be  deemed  hona 
fide  holders  for  value,  unaffected  by  the  agreements  between 
Moore  and  the  railroad  company  ;  and  they  would  be  deemed 
holders  for  value,  even  if  they  took  the  bonds  in  payment  of, 
or  as  security  for,  the  company's  pre-existing  debts.  Brook- 
lyn City  &  N.  R.  Co.  v.  National  Bank,  102  U.  S.  14. 

The  mortgage  of  1881  does  not  contain  any  provision  that 
gives  priority  to  some  of  the^  holders  of  the  bonds  secured 
by  it  over  other  bonds  of  the  same  issue.  If  it  did, all  holders 
of  the  bonds  so  secured  would  be  bound  to  take  notice  of  such 
provisions,  the  .m(>rtgage  having  been  duly  recorded  in  Ne- 
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vada.     Nor  is  notice  of  the  rights  secured  to  Moore,  as  the 
holder  of  the  310  bonds,  to  be  imputed  to  the  de- 
fendants because'  the  contracts  between,  him  and    ^fV"'?*,** 
the  company,  or  some  of  them,  were  put  upon  rec-    i„,e^,( 
ord.     We   do  not  understand  that,  by  the  law  of    »eord. 
Nevada,  such  instruments  were  required  to  be  re- 
corded, or  that  the  record  of  them  carries  with  it  notice  to 
all  the  world  of  their  contents.     Gen.  St.  Nev.  1885,  chap.  18, 
§§  2571,  2593.     The  question,  therefore,  is  one  of  actual  notice 
upon  the  part  of  the  defendants,  when  they  took  the  bonds 
held  by  them  respectively,  of  the  limitation   upon  the  com- 
pany's authority  to  issue  bonds  in  excess  of  the  310.     We 
thus  limit  the  inquiry  as  to  notice,  because  it  is  clear  that  the 
defendants  must  have  known,  when  they  took  the  bonds,  that 
the  310  had  been   previously  issued,  and  that  that  amount 
more  than  represented  completed  road,  on  the  basis  of  $10,- 
000  A  mile. 

Upon  a  close  scrutiny  of  the  evidence  we  are  of  opinion 
that  the  decree  below  is  correct  as  to  the  56  bonds  held  by 
McMurray,  the  28  bonds  held  by  the  First  National  Bank  of 
Reno  or  by  Bender  for  Manning  &  Berry,  and  the  fraction 
of  a  bond  held  by  Bender  for  the  last  named  firm.  They  were 
received  by  McMurray  and  Manning  &  Berry,  respectively, 
with  actual  notice,  derived  from  their  relations  with  the  rail- 
road company,  of  its  agreement  not  to  issue  on  the  Reno  di- 
vision more  tnan  3 10  bonds,  or  $10,000  of  bonds  for  each  mile 
of  completed  road,  and  with  knowledge,  when  they  took  the 
bonds,  that  the  number  thus  limited  had  been  previously  is- 
sued to  the  contractor  Moore,  In  respect  to  the  13  bonds 
held  by  Wright,  the  like  number  held  by  Watkins,  and  the 
5-bonds  held  by  Schooling,  the  evidence  shows  that  the  pres- 
ent holders  took  them  for  value  from  the  first  holders,  with- 
out notice  as  to  the  restriction  which  the  company,  by  its 
agreements  with  Moore,  had  imposed  upon  its  authority  to 
issue  bonds  on  the  Reno  division.  They  were  entitled  to 
share  in  the  proceeds  of  the  sale  of  the  mortgaged  property, 
in  proportion  to  the  amount  of  bonds  held  by  them  respect- 
ively and  upon  terms  of  equahty  with  Moran  Bros. 

As  to  the  remaining  bonds,  the  appeal  must  be  dismissed, 
because  the  amount,  at  par  value,  held  bv  each  of  the  re- 
spective appellants  owning  them  is  not  sufticient 
to  give  this  court  jurisdiction  to  review  the  decree     ?'V/^ 
below,  so  far  as  it  affects  them.     No  one  of  those     tolpjMi."    ' 
claims,  principal  and  interest,  exceeded,  at  the  time 
of  the  decree  below,  the  sum  of  S;,ooo.     Each  claim  is  dis- 
tinct and  separate  from  the  claims  of  all  other  appellants; 
and  the  right  of  each  claimant  to  be  regarded  as  a  PO?ia  fide 

43  A.  &  E.  R.  Cas.— ag 


izcdbyGoogle 


450  ELWELL  V.   FOSDICK.  [VOL.  43 

holder  for  value  depends  upon  the  special  circumstances 
under  which  he  took  the  bonds  now  held  by  him.  Gibson  v. 
Shufeldt,  122  U.  S.  27;  Jewell  v.  Knight,  123  U.  S.  426,  432. 

The  decree  below  as  to  H.  J.  McMurray,  A,  H.  Manning, 
and  W,  F.  Berry,  partners  as  Manning  &  Berry,  Charles  T. 
Bender,  trustees  for  Manning  &  Berry,  and  the  First  National 
Bank  of  Reno,  as  trustee  for  Manning  &  Berry,  must  be  af- 
firmed ;  and  reversed  as  to  the  appellants  William  Wright, 
A.  A.  Watkins,  and  Jerry  Schooling,  and  the  cause,  as  to 
those  parties,  must  be  remanded  tor  further  proceedings  con- 
sistent with  this  opinion.  The  appeal  by  all  the  other  appel- 
lants must  be  dismissed.  The  appellants  Wright,  Watkins, 
and  Schooling  will  recover  against  the  appellees  their  costs 
in  this  court.  ^ 

It  is  so  ordered. 


(IJ4  U.  S.  soo.) 


Foracloiure— R«t«us  of  Errort  by  Traitaa  of.  8*oond  Morlmce — RIfhti  of 
Bondholder*. — Where  the  trustee  in  a  second  mortgage  who  is  a  party  to 
a  suit  to  foreclose  the  first  mortgage  in  which  a  decree  has  been  entered, 
and  a  sale  made,  executes  a  release  of  errors  in  the  proceedings,  and  a 
waiver  of  the  right  of  appeal  in  good  faith  and  at  the  request  of  a  majority 
of  the  second  mortgage  bondholders,  other  bondholders  who  are  not  par- 
ties to  the  suit  and  who  have  declined  to  contribute  to  the  cost  of  the 
litigation,  will  not  be  allowed  to  prosecute  an  appeal  in  the  name  of  the 

8am«— Appeal— R  el  sua — Evidence  dehors  Rocord. — Such  a  release,  not 
being  part  of  the  transcript,  may  on  appeal  be  brought  before  the  court  as 
evidence  dehors  the  record. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois. 

Chas.  M.  Osborne  and  Saml.  A.  Lynde,  for  appellant. 
Will  H.  Lyford,  for  appellees. 

Blatchford,  J. — This  case  grows  out  of  proceedings 

which  took  place  in  the  circuit  court  of  the  United  States 

for  the  northern  district  of  Illinois,  in   the  suit  of 

"'  William  R.  Fosdick  and  James  D.  Fish,  mortgagees 

in  trust,  against  the  Chicago,  Danville  &  Vincennes  Railroad 
Company  and  others,  wherein  this  court,  in  Chicago,  D.  & 
V.  R,  Co.  V.  Fosdick,  and  Same  v.  Huidekoper,  ro6  U.  S.  47, 
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7  Am.  &  Eng.  R.  Cas.  427,  on  the  appeal  of  the  railroad  com> 
pany,  had  under  review  decrees  made  by  the  circuit  court  in 
the  cause.  The  suit  was  brought  March  27,  1875,  to  fore- 
close a  mortgage  executed  by  the  company  on  March  10, 
1869,  to  FosmcK  and  Fish,  as  trustees,  to  secure  $2,500,000  of 
bonds.  The  defendants  in  the  bill  were  the  railroad  com- 
pany and  James  \V.  Elwell,  one  of  the  two  trustees,  (the 
other  being  the  said  James  D.  Fish,)  in  a  second  mortgage 
executed  by  the  company,  December  16,  1872,  to  secure 
$1,000,000  of  convertible  bonds.  Elwell,  as  such  trustee,  filed 
a  cross  bill.  May  17,  1 875,  setting  up  a  default  in  the  payment 
of  interest  on  the  bonds  secured  by  the  second  mortgage, 
and  praying  for  a  foreclosure  of  it.  A  receiver  was  ap- 
pointed  May  20,  1875,  and  an  amended  bill  was  filed  by  Fos- 
oick  and  Fish,  September  14,  1875.  Answers  were  filed  by 
the  company  and  by  Elwell  to  the  amended  bill,  and  answers 
to  the  cross  bill  of  Elwell  by  the  company  and  by  Fosdick 
and  Fish.  The  cause  was  referred  to  a  master,  whose  re- 
port, made  June  24,  1876,  sustained  the  allegations  of  the 
original  bill,  and  fixed  the  amount  due  under  the  mortgage 
to  Fosdick  and  Fish,  and  also  that  due  under  the  mortgage  to 
Elwell.  A  decree  of  foreclosure  and  sale  was  enterea  on  the 
Sth  of  December,  1876,  The  property  was  sold  under  that 
decree  by  a  master,  February  7,  1877,  and  was  purchased  by 
Huidekoper  and  others,  a  committee  of  the  first  mortgage 
bondholders,  the  purchase  price  being  $1,450,000.  The  pur- 
chasers paid  in  cash  $362,500,  being  one-fourth  of  their  bid, 
and  petitioned  the  court,  on  February  17,  1877,  to  be  allowed 
to  discharge  the  remainder  of  their  bid  by  surrendering 
$2,315,000  of  the  first  mortgage  bonds  held  by  them,  and  to 
be  let  into  possession  of  the  property.  On  the  23d  of  Febru- 
ary, 1877,  Elwell  answered  this  petition,  denying  the  right  of 
the  purchasers  to  a  deed,  on  the  ground  that,  as  the  statute 
of  Illinois  provided  for  a  redemption  at  any  time  within  15 
months  after  the  sale,  he  ought  to  b'e  allowed  that  time  in 
which  to  redeem  from  the  sale.  The  master  made  to  the 
court  a  report  of  the  sale  ,  the  court  confirmed  the  report  on 
the  12th  of  April,  1877,  and  on  the  i6th  of  April,  1877,  the 
master  reported  that  he  had  executed  a  deed  to  the  cur- 
chasers.  They  conveyed  the  property,  on  the  28th  of  August, 
1877,  to  the  Chicago  &  Nashville  Railroad  Company,  a  cor- 
poration which  had  been  organized  on  the  7th  of  February, 
1877,  and  which,  on  the  2Sth  of  August,  1877,  was  consoli- 
dated with  an  Indiana  corporation,  by  the  name  of  the  Chi- 
cago &  Eastern  Illinois  Railroad  Company.  The  decree  of 
foreclosure  made  December  5,  1876,  was  reversed  by  this 
court,  by  its  decision  in  io6  U.  S.,  and  the  mandate  thereon. 
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dated  May  17,  1882,  was  filed  in  the  circuit  court  on  the  25th 
of  May,  1882.  The  grounds  of  the  reversal  were  that  it  was. 
not  shown  that  default  in  the  payment  of  interest  on  the 
bonds  had  been  continued  for  six  months  prior  to  the  filing 
of  the  bill,  nor  that  the  trustee  received  a  written  request 
from  the  holders  of  a  majority  of  the  bonds  to  commence 
proceedings  for  foreclosure,  as  provided  by  the  terms  of  the 
first  mortgage. 

After  the  cause  returned  to  the  circuit  court,  and  on  the 
7th  of  July,  1882,  Fosdick  and  Fish  filed  an  amended  and 

supplemental  bill,  setting  forth  (i)  that  there  had 
iMtBdadud  fjggu  default,  continued  more  than  six  months 
w"  *"*'       after  presentation  and  demand,  in  the  payment  of 

interest  coupons  on  the  first  mortgage  oonds ;  and 
(2)  that  a  majority  of  the  bondholders,  being  tne  holders  of 
more  than  92  percent,  of  all  the  outstanding  bonds,  had  in 
writing  demanded  that  the  trustees  immediately  declare  the 
principal  of  the  bonds  due  and  payable,  and  upon  a  final  de- 
cree  to  appropriate  the  net  proceeds  of  the  sale  of  the  prop- 
erty, as  such  sale  was  confirmed,  to  the  pa3'ment  of  the  first 
mortgage  bonds  and  interest  thereon.  But  immediate  fore- 
closure for  the  full  amount  of  principal  and  interest  was 
prayed  for.  The  Chicago,  Danvilie  &  Vincennes  Railroad 
Company  demurred  to  the  amended  and  supplemental  bill, 
and  petitioned  the  court  to  appoint  a  receiver  to  take  pos- 
session of  the  property  out  of  the  hands  of  the  Chicago  & 
Eastern  Illinois  Railroad  Company,  The  Chicago  &  Eastern 
Illinois  Railroad  Company  was  made  a  party  defendant  to 
the  suit.  It  answered  the  amended  and  supplemental  bill, 
and  on  the  6th  of  December,  1882,  filed  its  cross  bill  against 
the  Chicago,  Danville  &  Vincennes  Railroad  Company,  Fos- 
dick and  Fish,  trustees,  and  Elweil,  trustee.  The  material 
allegations  of  this  cross  bill  were  as  follows:  The  purchasers 
at  the  master's  sale  were  bona  fide  purchasers  at  an  open  sale, 
which  was  attended  with  much  competition,  and  the  property 
brought  a  full  and  fair  price.  The  sale  was  reported  by  the 
master,  and  was  confirmed  by  the  court,  and  neither  the 
Chicago,  Danville  &  Vincennes  Railroad  Company  nor  El- 
well  had  ever  filed  exceptions  to  the  report  or  appealed  from 
the  decree  of  confirmation.  Nearly  all  of  the  $362,500  paid 
by  the  purchasers  at  the  master's  sale  had  been  paid  out  to 
creditors  of  the  Chicago,  Danville  &  Vincennes  Railroad 
Company,  under  decrees  of  the  court.  A  large  part  of  ih^t 
amount  was  contributed  by  the  holders  of  Indiana  division 
bonds,  who  were  strangers  to  the  record,  and  innocent  pur- 
chasers for  value.  On  September  i,  1877,  the  Chiciigo  & 
Eastern  Illinois  Railroad  Company  issued,  negotiated,  and 
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put  in  general  circulation  $3,cxx),ooo  of  6  per  cent,  bonds  se- 
cured Dy  a  trust  deed,  on  the  property  so  purchased  at  the 
sale  ;  and  on  December  i,  1877,  issued  $1,000,000  of  income 
bonds.  The  Chicago  &  Eastern  Illinois  Railroad  Company 
had  also  issued  $3,000,000  of  capital  stock,  and  by  consolida- 
tion with  the  Danville  &  Grape  Creek  Railroad  Company  had 
incurred  an  additional  bonded  debt  of  $750,000.  By  means 
of  certainperpetual  leases,  the  Chicago  &  Eastern  Illinois 
Railroad  Company  had  acquired  additional  railroad  ;  and  had 
also  built  certain  branches,  and  procured  additional  rolling 
stock.  The  appeal  from  the  foreclosure  decree  of  December 
5,  1876,  was  not  prayed  until  October  30,  1878,  and  was  not 
perfected  until  January  29,  1879.  During  the  five  years 
which  intervened  between  the  purchase  of  the  property  by 
Huidekoper  and  others,  on  the  7th  of  February,  1877,  and 
March  6,  i88z,  when  the  decfte  of  foreclosure  of  December 
J,  1876,  was  reversed  by  this  court,  the  $4,000,000  of  bonds 
and  $3,000,000  of  capital  stock  issued  by  the  Chicago  &  East- 
ern Illinois  Railroad  Company,  on  the  faith  of  its  title  to  the 
property  had  been  largely  dealt  in  on  the  stock  exchanges  of 
Boston  and  New  York,  and  had  so  far  changed  ownership 
that  on  March  6,  1882,  when  the  decree  of  foreclosure  was 
reversed,  nearly  all  the  bonds,  and  a  majority  of  the  stock 
were  owned  by  strangers  to  the  litigation,  who  had  purchased 
in  good  faith  for  full  value.  The  prayer  of  the  cross  bill  was 
that  the  title  of  the  Chicago  &  Eastern  Illinois  Railroad  Com- 
pany, and  of  its  stockholders  and  bondholders,  to  the  prop- 
erty be  forever  quieted,  as  against  the  Chicago,  Danville  & 
Vincennes  Railroad  Company,  Fosdick  and  Fish,  and  Elwell; 
and  that  it  be  decreed  that  the  Chicago  &  Eastern  Illinois 
Railroad  Company  had  acquired  a  good  title  in  fee  simple 
absolute  as  against  each  of  the  defendants.  Answers  were 
filed  to  the  cross  bill  by  each  of  the  defendants,  and  replica- 
tions to  such  answers:  and,  on  a  reference,  a  master  took  a 
large  amount  of  testimony  on  the  issues  joined  and  filed  the 
same,  with  his  report,  on  the  gth  of  June,  1884. 

On  the  24th  of  June,  1884,  the  National  City  Bank  of  Otta- 
wa. III.,  a  corporation,  filed  a  petition  as  the  owner  and  holder 
of  $14,000  of  the  convertible  mortgage  bonds  of 
the  Chicago,  Danville*  Vincennes  Railroad  Com-  ^*"'"^^'^'"" 
pany,  secured  by  the  mortgage  to  Fish  and  Elwell,  "^^^'uJ 
praying  to  be  made  a  party  defendant  to  the  suit,  aunr. 
ana  to  oe  allowed  to  file  an  answer  in  the  the  suit, 
on  the  ground  that  Elwell  was  not  properly  protecting  the 
rights  of  the  bank  in  the  premises.     The  case  was  heard  on 
all  the  pleadings  and  proofs,  before  Judge  BLODGETT,and  on 
the  30th  of  June,  1884,  a  decree  was  entered  finding  the  equi- 
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ties  of  the  cause  in  favor  ot  the  original  plaintiffs,  as  against 
all  the  defendants  except  the  Chicago&  Eastern  Illinois  Rail- 
road Company,  and  also  finding  the  equities  of  the  cause  in 
favor  of  the  latter  company  by  reason  of  the  matters  set  forth 
in  its  cross  bill,  as  against  all  the  defendants  thereto.  The 
decree  also  contained  the  following  provisions  :  "By  virtue 
of  the  original  deed  of  Henry  W,  Bishop,  master  in  chan- 
eery,  dated  April  16,  1877,  to  Huidekoper,  Shannon,  and 
Dennison,  and  the  confirmation  thereof  by  this  court,  and 
'by  the  subsequent  conveyance  by  said  Huidekoper,  Shannon, 
and  Dennison  to  the  Chicago  &  Nashville  Railroad  Company, 
on  August  28, 1877,  and  the  subsequent  consolidation  between 
the  Chicago  &  NashvilleRaiiroadCompany  and  the  State  Line 
&  Covington  Railroad  Company,  on  August  28,  1877,  asset 
forth  in  its  cross  bill,  the  Chicago  &  Eastern  Illinois  Railroad 
Company  acquired  a  perfect  and  indefeasable  title  to  all  and 
singular  the  Illinois  division  of  said  Chicago,  Danville  &  Vin- 
cennes  Railroad,  as  hereinbefore  specifically  described,  and 
also  as  described  in  said  master's  deed  of  April  16,  1877,  ref- 
erence being  thereto  had,  free  and  clear  of  all  lien,  claim, 
title,  or  equity  of  any  kind  whatever  of  said  William  R.  Fos- 
dick,  James  D.  Fish,  James  \V.  Elwell,  R.  Biddle  Roberts, 
and  the  Chicago,  Danville  &  Vincennes  Railroad  Company, 
or  either  of  them,  or  any  of  the  bondholders,  stockholders, or 
creditors  of  said  Chicago,  Danville  &  Vincennes  Railroad 
Company,  or  any  persons  claiming  by  or  under  it  or  any  of 
said  trustees ;  *  *  *  and  it  is  further  ordered  that  the 
petition  of  the  National  City  Bank  of  Ottawa,  111.,  filed  hcre- 
m  on  the  24th  day  of  June,  1884,  for  leave  to  intervene  herein 
as  holders  of  certain  second  mortgage  bonds  of  said  Chicago, 
Danville  &  Vincennes  Railroad  Company,  be  dismissed,  at 
the  cost  of  said  petitioner ;  it  appearing  to  the  court  that  the 
trustees  under  said  second  mortgage  are  parties  to  this  suit, 
and  have  appeared  and  answered  herein,  and  that  there isno 
proof  showing  that  said  trustees  are  not  acting  in  good  faith." 
On  the  iitti  of  October,  1884,  the  National  City  Bank  of 
Ottawa  prayed  the  circuit  court  for  leave  to  prosecute  an 
appeal  in  its  own  name  to  this  court  from  the  de- 
ippiiMtiaa  cree  of  June  30,  1884,  the  grounds  of  its  prayer be- 
hVill!"™  ""  '"S  the  facts  set  forth  in  its  intervening  petition  of 
pnnttattip-  June  24,  1884,  and  also  the  fact  that  such  decree 
tt»\.  was  entered  by  consent  of  all  the  parties  to  the  rec- 

ord, including  Elwell,  notwithstanding  the  effect 
of  the  decree  was  to  leave  the  bank  wholly  without  remedy 
on  its  bonds,  while  other  holders  of  like  bonds  were  provided 
for  by  a  secret  agreement,  with  the  knowledge  ana  consent 
of  Elwell,  and  against  the  protest  of  the  bank,  and  that  Elwell 
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had  refused  to  appeal  from  such  decree.  On  the  3d  of  August, 
1885,  the  court  made  an  order  authorizing  the  bank  to  appeal 
from  the  decree  of  June  30,  1884,  in  the  name  of  James  VV. 
Elwell,  trustee,  on  executing  to  him  an  indemnity  against  all 
costs  and  expenses  which  might  be  incurred.  The  appeal 
thiis  allowed  was  not  perfected,  but  on  the  28th  of  June,  1886, 
the  court  entered  an  order  which  recited  the  fact  that  the 
bank  had  requested  Elwell,  as  trustee,  to  perfect  an  appeal  to 
.  this  court  from  the  decree  of  June  30,  1884,  and  that  tie  had 
refused  to  comply  with  such  request;  and  ordering  that  the 
bank  have  leave  to  appeal  from  that  decree  to  this  court,  in 
the  name  of  Elwell,  as  trustee,  on  condition  that  it  should, 
give  a  bond  to  indemnify  Elwell,  and  on  the  further  condition 
that  the  bank,  or  some  one  in  its  behalf,  should  give  the  usual, 
appeal  bond,  in  the  sum  of  $1,000,  both  of  said  bonds  to  be 
filed  on  or  before  June  30,  1886.  Those  bonds  were  duly 
filled,  and  the  transcript  of  the  record  was  filed  in  this  court 
on  October  18,  1886,  and  an  addition  thereto,  by  stipulation 
between  the  parties,  on  January  14,  1890.  The  appeal  bond 
runs  to  Fosdick  and  Fish,  trustees,  "for "the  use  and  benefit 
of  themselves,  and  for  the  use  and  benefit  of  each  and  all 
parties  aSected  or  to  be  aSected  by  the  appeal  in  the  condi. 
tion  hereunder  written  to  thi% obligation."  The  bond  recites 
that  the  appeal  is  from  the  decree  of  June  30,  1884,  made  on 
the  original  and  supplemental  bills  of  Fosdick  and  Fish,  the 
cross  bill  of  Elwell,  the  cross  bill  of  the  Chicago  &  Eastern 
Illinois  Railroad  Company,  and  another  cross  bill.  The  Chi- 
cago &  Eastern  Illinois  Railroad  Company  now  moves  to  dis- 
miss the  appeal  of  Elwell,  trustee,  by  the  National  City  Bank 
of  Ottawa,  on  the  ground,  among  others,  that  Elwell,  trustee, 
on  the  l6th  of  October,  1884,  before  the  appeal  was  allowed, 
executed  and  delivered  to  the  Chicago  &  Eastern  Illinois 
Railroad  Company  a  written  release  of  all  errors  had  or  com- 
mitted in  and  concerning  such  decree,  and  especially  releas- 
ing and  waiving  his  right  as  such  trustee  to  appeal  from  the 
decree;  which  release,  on  the  isth  of  hioveraber,  1884,  was 
filed  in  the  office  of  the  clerk  of  the  circuit  court.  A  duly 
certified  copy  of  such  release  is  presented  to  this  court  as 
part  of  the  moving  papers.  Its  execution  and  authenticity 
are  not  denied  on  the  part  of  the  bank.  It  is  entitled  in  the 
bill  filed  by  Fosdick  and  Fish,  and  in  the  cross  bill  brought  by 
the  Chicago  &  Eastern  Illinois  Railroad  Company.  It  con- 
tains this  statement :  "Comes  now  James  W.  ElweU,  trustee," 
etc.,  "one  of  the  defendants  in  the  above  entitled  cause,  and 
cross  cause,  and  says  that  of  the  one  million  convertible  mort- 

fage  bonds  referred  to  in  said  original  bill,  secured  by  trust 
eed,  of  which  he  is  sole  trustee,  as  therein  charged,  forty- 
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five  of  said  bonds,  of  one  thousand  dollars  each,  have  not  been 
issued  by  the  company,  and  are  now  deposited  with  the  clerk 
of  said  court.  Fifty-eight  of  said  bonds,  representing  fiftv- 
eight  thousand  dollars,  were  issued  in  exchange  for  coupons, 
under  the  funding  contract  or  scheme  referred  to  in  said 
original  bill  and  decree.  That  all  of  said  coupons  have  been 
paid  out  of  the  proceeds  of  sale  of  said  railroad  and  propertj, 
as  provided  by  said  decree.  And  that  the  holders  of  six 
hundred  and  seventeen  of  the  balance  of  said  bonds,  amount- 
ing to  six  hundred  and  seventeen  thousand  dollars,  do  not 
desire  further  litigation  in  said  cause  and  cross  cause;  and 
that  the  holders  of  the  balance  of  said  bonds  have  hitherto 
declined  to  contribute  to  the  cost  of  this  litigation,  or  to  pro- 
tect him  as  such  trustee,  against  loss  or  the  payment  of  costs 
or  counsel  fees.  Now,  therefore,  the  said  James  W.  Elwell, 
trustee,  as-in  said  trust  deed  provided,  representing  the  bond- 
holders in  said  deed  mentioned,  for  himself  as  such  trustee, 
releases  all  errors  whatsoever  had  or  committed  in  or  con- 
cerning the  decree  entered  in  the  aforesaid  cause  and  cross 
cause  Dy  said  court  on  the  thirtieth  (30)  day  of  June,  A.  D. 
1884,  and  in  and  about  the  proceedings  in  said  cause  leading 
to  said  decree,  and  especially  releases  all  his  right,  as  sucn 
trustee,  of  appeal  from  said  decree  and  proceedings,  without 
intending,  however,  to  prejudice  the  right  of  the  holders  of 
any  of  said  convertible  mortgage  bonds  to  enforce  the  pay- 
ment of  their  said  bonds,  or  any  part  thereof." 

It  is  contended  for  the  bank  that  Elwell  had  no  authority, 
as  trustee  in  the  second  mortgage,  to  release  errors  in  the 
foreclosure  proceedings  or  in  the  decree,  and  to  waive  the 
right  to  appeal  from  the  decree ;  that  his  attempt  to  do  so  was 
a  breach  of  trust,  and  outside  of  the  powers  and  duties  con- 
ferred upon  him  by  tiie  trust  deed;  and  that  the  release  does 
not  bar  the  right  of  the  bank,  as  the  holder  of  bonds  secured 
by  the  trust  deed  to  Elwell  and  Fish,  to  prosecute  this  app^^' 
by  the  leave  of  the  court,  in  the  name  of  Elwell,  nor  fum|sn 
any  reason  for  dismissing  it.  In  the  petition  of  intervent'^n 
filed  by  the  bank  on  the  24th  of  June,  1884,  six  days  befof^ 
the  final  decree  was  entered,  it  was  alleged  "that  neither  P^' 
fore  the  rendition  of  the  final  decree  in  this  cause  in  this  couij- 
nor  after  its  reversal  by  the  supreme  court,  has  the  said  El*^" 
shown  any  diligence  or  attempted  to  make  any  arrangeHi^'^j 
to  prevent  a  sacrifice  of  the  interests  of  your  petitioner  *"" 
others  similarly  situated;"  and  "that,  unless  it  shall  be  P**^' 
mitted  to  become  a  party  to  this  suit  and  file  its  answer  the/*" 
in,  it  will  lose  its  rights  m  the  premises  under  some  collus"'* 
compromise  or  colorable  sale,  or  through  the  indiflerenc«  "J 
neglect  of  the  said  Elwell,"     The  court  denied  the  prayC"! 
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the  intervening  petition  of  the  bank,  stating  '"  that  the  trustees, 
under  said  second  mortgage  are  parties  to  this  suit,  and  have 
appeared  and  answered  herein,  and  that  there  is  no  proof 
showing  that  said  trustees  are  not  acting  in  good  faith."  It 
thus  appears  that  the  court  passed  upon  the  question  of  col- 
lusion on  the  part  of  Elwell,  and  held  that  the  bank  was  bound 
by  the  acts  ol  Elwell,  representing  it  as  trustee.  No  action 
was  taken  by  the  bank  to  appeal  for  more  than  three  months. 
By  an  order  made  August  3,  1885,  it  was  allowed  to  appeal 
in  the  name  of  Elwell,  trustee,  but  it  failed  to  perfect  any  ap- 
peal under  such  allowance.  Such  appeal  was  reallowed  on 
the  28th  of  June,  1886,  and  was  perfected  on  the  30th  of  June, 
1886,  being  exactly  two  years  after  the  entry  of  the  final  de- 
cree, and  the  last  day  on  which  the  appeal  could  be  taken. 
Meantime,  by  an  instrument  executed  in  October,  1884,  and 
filed  in  the  circuit  court  in  November,  1884.  at  a  time  when 
no  appeal  was  pending  from  the  decree,  the  release  of  errors 
was  executed  by  Elwell,  trustee. 

We  are  of  opinion  that  this  release  bound  all  the  bond- 
holders represented  by  Elwell.  It  appears  by  the  release 
that  only  955  of  the  convertible  bonds  were  issued; 
that  58  were  issued  in  exchange  for  coupons,  all  of  •"•*«*"'"■ 
which  coupons  had  been  paid  out  of  the  proceeds  ^^r^,^" 
of  the  sale  of  the  property  ;  that,  of  the  remaining 
897,  the  holders  of  617  did  not  desire  further  litigation;  and 
that  the  holders  of  the  remaining  280  had  hitherto  declined 
to  contribute  to  the  cost  of  the  litigation,  or  to  protect  the 
trustees  against  loss,  or  the  payment  of  costs  or  counsel  fees. 
No  substantial  reasons  appear  for  permitting  the  bank,  as  the 
holder  of  only  $14,000  of  the  bonds,  to  defeat  the  plainly  ex- 
pressed will  of  the  holders  of  the  remainder.  Sage  v.  Central 
R.  Co.,  99  U.  S.  334.  The  allegation  of  neglect  or  collusion 
on  the  part  of  Elwell,  as  trustee,  was  found  by  the  circuit 
court  to  be  untrue.  The  trustee  represented  the  bondholders, 
not  only  in  the  proceedings  which  resulted  in  the  entry  of 
the  decree,  srfthat  the  bondholders  were  not  necessary  par- 
ties, but  he  also  bound  them  by  his  release  of  errors.  His 
relations  to  them  had  not  changed  between  the  time  of  the 
entry  of  the  decree  and  the  time  of  the  execution  of  the  re- 
lease. Shaw  V.  Litfle  Rock  &  Ft.  S.  R.  Co.,  100  U.  S.  605, 
611,  612;  Fii-st  National  Bank  v.  Shedd,  121  U.  S.  74,  86,  30 
Am.  &  Eng.  R.  Cas.  439;  Barnes  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  122  if.  S.  I,  30  Am.  &  Eng.  R.  Cas.  453. 

The  release  of  errors,  although  not  found  in  the  transcript 
of  the  record,  is  properly  brought  before  this  court,  for  the 
purpose  for  which  it  is  presented.  In  Dakota  Co.  v.  Glidden, 
113  U.  S.  222, 225,  this  court,  speaking  by  Mr.  Justice  Miller, 
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jaid :  "  But  this  court  is  compelled,  as  all  courts  are,  to  re- 
ceive  evidence  dehors  the  record,  affecting  their  pro- 
Jv»Mi-R*'  ceeding  in  a  case  before  them  on  error  or  appeal. 
l^H^M^ikon  ^^^  death  of  one  of  the  parties  after  a  writ  of  er- 
racM4.  ror  Of  appeal  requires  a  new  proceeding  to  sup- 

ply his  place.  The  transfer  of^the  interest  ol  one 
of  the  parties  by  assignment  or  by  a  judicial  proceeding  in 
another  court,  as  in  bankruptcy  or  otnerwise.  is  brought  to 
the  attention  of  the  court  by  evidence  outside  of  the  original 
record,  and  acted  on,  A  release  of  errors  may  be  fileaasa 
bar  to  the  writ.  A  settlement  of  the  controversy,  with  an 
agreement  to  dismiss  the  appeal  or  writ  of  error,  or  any 
stipulation  as  to  proceedings  in  this  court,  signed  by  the  par. 
ties,  will  be  enforced."  By  the  provisions  of  the  mortgage 
to  Elwell,  he,  as  trustee,  could  proceed  to  collect  the  mort- 
gage debt,  by  litigation  or  otherwise,  only  at  the  request  of 
the  holders  of  a  majority  of  the  bonds.  As  appears  from 
the  terms  of  the  release,  and  is  not  controverted,  the  majority 
of  such  holders  desired  the  litigation  to  cease.  The  trustee 
was  authorized  to  put  an  end  to  it,  and  his  waiver  of  an  ap- 
peal binds  all  who  act  in  his  name  as  trustee.  The  bank  was 
not  a  party  to  the  suit,  and  its  right  to  appeal  depended  en- 
tirely upon  the  action  of  the  trustee.  Ex  parte  Cutting,  94 
U.  S.  14.  21 ;  Ex  parte  Cockcroft,  104  U.  S.  578.  All  that  the 
circuit  court  did  was  to  altdw  the 'bank  to  appeal  in  the  name 
of  the  trustee.  The  bank  is  bound  by  all  the  preceding  acts 
of  the  trustee,  done  in  good  faith.  On  the  facts  of  the  case, 
the  appeal  must  be  considered  as  the  appeal  of  the  trustee, 
and  as  barred  by  his  release  executed  long  before  the  appeal 
was  granted.  The  result  is  that  the  appeal  must  be  dismissed, 
and  it  is  so  ordered. 

Fuller,  C-  J.,  having  been  of  counsel  iu  this  case,  did  not 
sit  in  it,  or  take  any  part  in  its  decision. 


New  Orleans  &  Pacific  R,  Co.  et  ai. 


Union  Trust  Co.  et  al. 

{United  States  Circuit  Court,  E.  £>.,  Louisiana,  March  21,  iSgo) 

Mortgage— Aft«r Acquired  Property— Subtequent  Land  Qrant— When  the 
special  authority  conferred  upon  a  railroad  company  to  mortgage  its  prop- 
erty docs  not  authorize  it  to  mortgage  an  after-acquired  land  graoi,  and 
it  is  provided  by  statute  that  "future  property  can  never  be  the  subject 
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of  conventional  mortga^^,"  a  mortgage  b^  a  railroad  company  of  the  whole 
of  its  line  in  the  state  of  Louisiana,  "  also  all  real  and  personal  estate  within 
the  state  owned  by  thecompany  at  the  date  of  this  mortgage,  or  which  may 
be  acquired  by  it  hereafter,  appurtenant  or  necessary  for  the  operation  of 
said  line"  will  not  be  construed  to  affect  land  subsequently  granted  to  the 
company  to  aid  in  the  construction  of  its  railroad,  such  a  &nd  grant  not . 
being  an  appurtenant  of  the  railroad. 

Bill  in  equity  to  remove  cloud  from  title. 
Howe  &  Prentiss,  for  complainant. 
Frank  N.  Butler,  for  Union  Trust  Co. 

Pardee,  J.— The  question  presented  in  this  case  is  whether 
a  mortgage  granted  by  the  New  Orleans,  Baton  Rouge  & 
Vicksburg  Railroad  Company,  one  of  the  complain- 
ants herein,  on  the  I  St  day  of  October,  1870,  to  secure  *'*"'" 
an  issue  of  bonds  made  by  said  company,  bears  upon  and  af- 
fects the  lands  thereafter,  upon  the  3a  of  March,  1871, granted 
by  the  congress  of  the  United  States  to  the  said  New  Orleans, 
Baton  Rouge  &  Vicksburg  Railroad  Company  and  its  assigns, 
to  aid  in  the  construction  of  a  railroad  in  New  Orleans,  and 
in  connection  with  the  Texas  &  Pacific  Railroad  at  its  eastern 
terminus  at  Shreveport,  La.  See  chap.  122,  Acts  Cong.  1871, 
In  said  act  of  mortgage  the  property  claimed  to  be  hypoth- 
ecated  and  affected  thereby  covers  the  whole  of  the  main  line 
of  the  railroad  of  said  company  within  the  state  of  Louisiana, 
particularly  describing  and  setting  forth  the  same,  "  together 
with  the  rights  of  way,  roadbeds,  rails,  depots,  stations,  shops, 
buildings,  machinery,  tools,  engines,  cars,  tenders,  and  other 
rolling  stock  ;  also,  all  real  and  personal  estate  within  the  state 
of  Louisiana  owned  by  the  said  company  at  the  date  of  this 
mortgage,  or  which  may  be  acquired  by  it  thereafter,  appur- 
tenant to,  or  necessary  for  the  operation  of,  said  main  line  of 
said  railroad,  or  any  of  said  brancnes  connected  with  said  main 
line,  or  to  be  connected  therewith  ;  also,  all  other  property, 
real  and  personal,  of  every  kind  and  description  whatsoever, 
and  wheresoever  situated,  in  the  state  of  Louisiana,  which  is 
now  owned,  or  which  shall  hereafter  be  acquired,  by  said  com- 
pany, and  which  shall  be  appurtenant  to,  or  necessary  for  the 
operation  of,  said  main  line  of  railroad,  or  any  of  said  branches ; 
also,  the  tenements,  hereditaments,  and  appurtenances  there- 
unto belonging,  and  all  of  the  estate,  right,  title,  and  interest, 
legal  and  equitable,  of  the  said  company,  and  its  successors 
and  assigns  therein,  together  with  tne  corporate  franchises 
and  privileges  of  said  company  at  any  time  granted  or  to  be 
granted  by  the  state  of  Louisiana  relative  to  the  construction, 
operation,  and  use  of  said  railroad  within  said  state." 

The  general  law  of  Louisiana  is  sihipie  and  well  settled. 
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"  Mortgages  are  strictly  construed,  and  will  not  be  extended 
by  implication."     Succession  of  De  Armas,  3  Rob, 
Uul».°  (^J.  342-     "  To  render  a  conventional  mortgage 

valid,  it  is  necessary  that  the  act  establishing  it 
shall  state  precisely  the  nature  and  situation  of  each  of  the  im- 
movable^, on  which  the  mortgage  is  granted. "  Rev.  Civil 
Code,  art.  3306.  "  A  debtor  may  mortgage  his  whole  present 
property,  or  only  a  specific  part ;  but  in  either  case  it  ought' 
to  be  expressly  enumerated,  as  is  said  in  the  preceding  arti- 
cle." Id.  art.  3307.  "  Future  property  can  never  be  the  sub- 
ject of  conventional  mortgage."  Id.  art.  3308.  "  The  con- 
ventional mortgage,  when  once  established  on  an  immovable, 
includes  all  the  improvements  which  it  may  afterwards  re- 
ceive." Id.  art.  3310.  In  State  v.  Mexican  G.  R.  Co.,  3  Rob. 
(La.),  513,  the  supreme  court  of  Louisiana  said,  "It  is  clear 
that  future  property  can  never  be  the  subject  of  conventional 
mortgage,"  ana  declared  that  a  railway  mortgage  could  not 
exist,  or  be  made  in  derogation  of  the  general  hypothecarj- 
svstem  of  the  Civil  Code,  without  speciailegislative  authority. 
Section  2396  of  the  Revised  Statutes  of  1870  provides  that 
"  for  the  construction  or  repairs  of  any  railroad '  the  company' 
"  may  issue  bonds  *  *  *  secured  by  mortgage  upon  the 
franchises,  and  all  the  property,"  of  the  company.  Section 
2427  provides  that  "any  railroad  company  established  under 
the  laws  of  this  state  may,  to  secure  the  payment  of  any  obli- 
gation contracted  by  said  company  for  the  construction  of 
the  road,  mortgage  their  road  in  whole  and  in  part ;  and  such 
mortgage,  if  made  of  the  entire  road,  shall  bear  upon  the  en- 
tire road,  though  the  same  be  not  completed  at  the  time  the 
mortgage  was  made  ;  and  such  mortgage  may  also  be  made 
to  bind  the  appurtenances  of  said  road,  its  warehouses,  depots, 
water  stations,  locomotives,  etc."  In  the  case  of  Bell  v.  Chi- 
cago, St.  L.  &  N.  O.  R.  Co.,  34  La.  Ann.  785,  the  question  was 
considered  as  to  the  power  of  a  railroad  company  to  mort- 
gage, and  the  extent  of  the  mortgage  granted ;  and  it  was 
there  held  that  "the  mortgage  of  a  railroad,  its  lands,  prop- 
erty, franchises,  rights,  and  appurtenances,  with  the  buildings, 
structures,  and  improvements,  comprehends  not  only  the 
property!//  esse  forming  part  of  the  organism  or  structural  ar- 
rangements, or  the  macnmery  and  apparatus  for  the  construc- 
tion, maintenance,  or  operations  of  tne  railroad,  whether  mov- 
able or  immovable,  but  also  such  as  shall  be  obtained  or  added 
during  the  existence  of  the  debt."  From  these  statutes  and 
.decisions  of  the  court,  it  seems  clear  that  under  th^  general 
law  of  Louisiana  the  only  after-acquired  property  that  can  be 
covered  by  a  railroad  mortgage  is  the  after-acquired  property 
forming  part  of  the  organism  of  the  railroad,  or,  in  other 
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words,  forming  a  part  of  the  railroad  and  its  appurtenances. 
The  charter  of  tne  New  Orleans,  Baton  Rouge  &  Vicksburg 
Railroad  Company,  as  existing  in  1868  and  1870,  did  not  con- 
template  any  land  grant  from  the  United  States,  nor 
confer  any  special  authority  to  accept,  hord,  or  deal  ■«««»«•«<»• 
with  such  a  grant;  and  the  power  to  make  a  firft  "^^ll'^ 
mortgage  contains  no  reference  to  such  a  grant,  but,  uat  grMt. 
on  the  contrary,  seems  to  exclude  the  idea  of  any 
mortgage  on  such  lands,  if  granted.  The  power  to  mortgage,' 
and  ine  lien  of  the  mortgage,  as  contained  in  §§  14  and  16  of 
the  Act  of  1869,  are  as  follows :  Authority  is  given  to  "  mort- 
gage its  railroads,  its  corporate  franchises,  and  any  of  its  real 
and  personal  property,  or  any  part  or  portion  of  the  same. 
*  *  *  Saia  first  mortgage  bonds,  and  the  mortgage, secur- 
ing the  same,  shall  be  a  prior  lien  only  to  the  extent  of  twelve 
thousand  five  hundred  dollars  per  mile  upon  each  and  every 
mile  of  the  aforesaid  main  line  of  railroad  within  the  state  of 
Louisiana,  including  all  the  right  of  way,  roadbed,  rails,  de- 
pots, stations,  shops,  buildings,  machinery',  tools,  engines,  cars,  ■ 
and  real  and  personal  estate,  within  the  state  of  Louisiana, 
appurtenant  to  or  necessary  for  the  operation  of  said  main 
line  of  railroad,  owned  by  the  company  at  the  date  o(  said 
mortgage,  or  which  may  be  acquired  by  it  thereafter;  and 
on  the  corporate  franchises  and  privileges  of  said  fcompany 
granted  by  the  state  of  Louisiana  relative  to  the  construction, 
operation,  and  use  of  said  main  line  of  said  railroad  within 
the  state  of  Louisiana."  By  various  provisions  in  the  act, 
second  mortgage  bonds  are  to  be  guarantied  by  the  state ; 
and,  in  this  view,  it  is  obvious  why  the  power  to  make  a  first 
mortgage,  and  the  lien  thereof,  were  restricted.  The  second 
mortgage  was  to  secure  the  state ;  and,  as  a  matter  of  agree 
ment  and  public  policy,  the  first  mortgage  was  not  only  limited 
in  amount,  but  its  lien  was  restricted  to  the  property  above 
described.  It  appears  that  after  the  granting  of  the  aforesaid 
mortgage,  in  1870,  the  land  grant  was  made,  in  1871 ;  and  that 
in  December,  1872,  an  act  of  the  legislature  of  Louisiana  was 
passed,  referring  to  the  grant,  conferring,  bj  necessary  im- 
plication, the  right  to  accept  and  deal  with  it,  providing  for 
the  giving  up  01  the  scheme  of  the  second  mortgage  bonds 
guarantied  by  the  state  under  the  act  of  1869,  and  authorizing 
first  mortgage  bonds  at  the  rate  of  $30,000  per  mile,  to  be  a 
first  lien  ana  privilege  on  the.  real  and  personal  property  of 
said  company,  and  all  lands  acquired  by  act  of  congress  or 
otherwise.  It  therefore  seems  clear  that  there  was  no  specific 
legislative  authority  anterior  to  the  mortgage  of  1870,  nor 
afterwards  by  ratifymg  legislation,  forthe  New  Orleans,  Baton 
Rouge  &  Vicksburg  Railroad  Company,  in  1870,  to  mortgage 
after-acquired  lananot  appurtenant  to  the  railroad. 
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462        NEW  ORLEANS  &  P.  R.  CO.  V.  UNION  TRUST  CO."    [VOL.  43 

The  act  of  mortgage,  in  describing  the  property  to  be  af. 
fected,  after  enumerating  the  main  fine  and  branches  of  the 
road,  continues  as  follows :  "  Together  with  the  right  of  way, 
roadbed,  rails,  depots,  stations,  shops,  buildings,  machinery, 
engines,  cars,  tenders,  and  other  rolling  stock;  also,  all  real 
ana  personal  estate  within  the  state  of  Louisiana  owned  by 
the  said  company  at  the  date  of  this  mortgage,  or  which  may 
be  acquired  by  it  thereafter,  appurtenant  to,  or  necessary  for 
the  operation  of,  said  main  line  of  said  railroad,  or  any  of  said 
branches  connected  with  the  said  main  line,  or  to  be  connected 
therewith  :  also,  all  other  property,  real  and  personal,  of  every 
kind  and  description  whatsoever,  and  wheresoever  situated, 
in  the  state  of  Louisiana,  which  is  now  owned,  or  which  shall 
hereafter  be  acquired,  by  the  said  company,  and  which  shall 
be  appurtenant  to,  or  necessary  or  used  for  the  operation  of, 
said  main  line  of  railroad,  or  any  part  of  said  branches ;  also, 
the  tenements,  hereditaments,  and  appurtenances  thereunto 
belonging,  and  all  of  the  estate,  right,  title,  and  interest,  legal 
and  equitable,  of  the  said  company  and  its  successors  and  as- 
signs therein,  together  with  the  corporate  franchises  and  priv- 
ileges of  said  company  at  any  time  granted,  or  to  be  granted, 
by  the  state  of  Louisiana,  relative  to  the  construction,  opera- 
tion,  and  use  of  said  railroad  within  said  state."  This  de- 
scription is  very  full,  and  a  cursory  examination  of  it  might 
convey  the  idea  that  thereby  the  railroad  company  intended 
to  mortgage  all  the  property  it  had,  or  ever  should  acquire; 
but  a  careful  examination  will  show  very  plainly  that,  although 
many  words  are  used,  really  nothing  was  intended  to  be  mort- 
gaged but  the  railroad  and  its  appurtenances  then  owned,  or 
thereafter  to  be  acquired:  "Together  with  the  corporate 
franchises  and  privileges  of  said  company  at  any  time  granted, 
or  to  be  granted,  by  the  state  of  Louisiana,  relative  to  the  con- 
struction, operation,  and  use  of  said  railroad  within  said  state." 
I  am  satisfied  that  a  land  grant  for  the  purpose  of  aiding  in 
the  construction  of  a  railroad  cannot  be  considered  an  appur- 
tenant of  said  rail.-oad,  and  that  the  language  of  the  mortgage 
in  question,  carefiilly  considered,  was  not  intended  to  cover 
the  after-acquired  land  grant.  As  the  general  law  of  Louis- 
iana does  not  authorize  a  mortgage  of  an  after-acquired  land 
grant,  as  the  special  authority  to  mortgage  granted  to  the 
New  Orleans,  Baton  Rouge  &  Vicksburg  Railroad  Company 
did  not  contemplate  or  authorize  the  mortgage  6t  such  after- 
acquired  grant,  and  as  the  language  of  the  mortgage  itself 
does  not  describe  nor  include  any  such  after-acquired  grant, 
it  is  clear  to  me  that  the  mortgage  in  question  in  this  case 
does  not  and  cannot  be  made  to  a  Sect,  by  waj'of  lienor  other- 
wise, the  thereafter-acquired  land  grant  of  1871.     It  follows 
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that  the  complainant  should  have  a  decree  granting  the  relief 
prayed  for  in  the  bill. 

s  Thompson  v.  White  Water 
-  --  -,         --    , „  373.  note  379. 

Bondi — lujaforConitruetionof  Railroad — Duty  of  Truttee  to  Countersign. 
— A  mortgage  after  reciting  the  purposes  for  which  the  greater  portion  of 
the  bonds  should  be  used,  provided  as  to  the  remainder  that  they  should  be 
retained  in  the  treasury  of  the  company  for  future  capital  requirements,  and 
should  not  be  issued  by  it  unless  with  the  consent  of  a  majority  in  amount 
of  the  preferred  stock  then  outstanding,  and  that  in  the  event  of  any  bonds 
reserved  being  used  for  the  purpose  of  constructing  branches  or  e:(ten- 
sions,  the  same  should  only  be  countersigned -and  delivered  by  the  trustee 
at  a  rate  not  exceeding  }zo,ooo  per  mile  of  new  construction,  and  upon  the 
certificate  of  the  engineer  that  sections  of  not  less  than  10  miles  had  been 
completed  ready  for  operation.  J/eld,  that  the  provision  was  not  intended 
to  restrict  the  company  from  using  the  bonds  to  pay  for  branches  not  less 
than  10  miles  long,  and  that  it  miglit  use  them  for  the  building  of  branches 
shorter  than  10  miles  and  for  the  excess  of  construction  b^ond  10  mile 
sections,  so  lon^  as  the  trustee  was  not  required  to  countersign  bonds  ap- 
plicable to  a  distance  of  less  than  10  miles.  Denver  &  R.  G.  R.  Co.  v. 
United  States  Trust  Co.,  41  Fed.  Rep.  710. 

Skme— Right  of  Holder!  to  Exchange— Reuon able  Time. — A  mortgage 
provided  that  part  of  the  bonds  secured  by  it  might  be  exchanged  at  par 
tor  bonds  of  the  mortgagor  secured  by  a.  previous  mortgage,  and  that  the 
holders  thereof  "  should  have  the  right  to  make  such  exchange  *  •  • 
at  any  time  atjer  the  execution  and  delivery  thereof."  The  company  con- 
tinued to  exchange  the  bonds  for  a  period  of  9  years  after  the  execution  of 
the  mortgage.  Five  years  after  it  had  ceased  to  make  the  exchange,  pur- 
chasers o?  the  bonds  who  were  not  parties  to  the  mortgage  applied  to  have 
their  bonds  exchanged,  /fe/d.  that  the  application,  not  having  been  made 
within  a  reasonable  time,  would  not  be  enforced  in  a  court  of  equity.  De 
Witt  V.  Chicago,  B.  &  Q.  R.  Co.,  41  Fed.  Rep.  484. 


Lincoln  National  Bank  //  al. 


City  of  Portland  et  a/. 

[Maine  Supreme  Judicial  Court,  October  14,  jSSp.) 

Foreclosure  of  Mortgage — Reorganization — luue  of  Sharee — Injunction. — 
Upon  the  reorganization  of  a  railroad  corporation,  bv  its  mortgage  bond- 
holders after  foreclosure,  equity  will  restrain  the  issue  of  shares  to  a  bond- 
holder to  whom  there  has  been  voted  more  shares  than  he  is  entitled  to 
under  any  legal  contract  between  him  and  the  mortgagor,  although  there 
was  no  overissue  of  bonds  under  the  mortgage. 

Same — Principle  Applied.— This  principle  of  equity  applied  to  the  follow- 
ing case  :  The  Portland  &  Ogdensburg  Railroad  Company  issued  its  bonds 
to  the  city  of  Portland,  dated  November  i,  1871,  of  the  par  valurfof  fti,- 
350,000,  to  secure  the  payment  of  city  scrip  of  equal  par  value,  that  was  de- 
livered the  railroad  company  at  various  times,  in  installments  of  $50,000 
each.  The  railroad  bonds  were  delivered  to  the  city,  with  all  the  coupons 
on  them,  except  coupons  amounting  to  $630.     Coupons  upon  the  city  scrip, 
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due  before  the  «crip  wss  delivered  to  the  railroad  company,  were  cut  off 
when  the  scrip  was  delivered.  The  mortgage  securing  the  rdilroad  bonds 
has  become  foreclosed,  and  the  city  demanded  from  the  new  corporation 
34,840  shares,  of  the  par  value  of  (2484.000.  This  sum  is  the  total  amount 
ot  the  railroad  bonds  delivered  the  city,  with  interest  from  the  date  of  their 
issue.  The  act  of  the  legislature,  authorizing  the  city  loan,  provided  ttial 
payment  of  coupons  upon  the  city  scrip  by  the  railroad  company  should 
require  the  city  treasurer  to  cancel  and  surrender  an  equal  amount  of  cou- 
pons Mfaa  the  railroad  bonds_.  The  railroad  company  paid  coupons  on  ibe 
city  scrip  as  they  fell  due,  an'd  delivered  the  same  to  cne  city  treasurer,  in 
the  aggregate  amounting  to  $127,260,  and,  in  equity,  this  operated  as  pay- 
ment, cancellation,  and  extinguishment  of  an  equal  amount  of  interest 
coupons  upon  the  railroad  Iwnds  held  by  the  city  to  secure  its  scrip.  The 
interest  paid  by  the  railroad  company  upon  the  city  scrip,  amounting  to 
ti27,i€o,  and  coupons  amounting  to  t^yi,  that  had  been  cut  from  railroad 
bonds  before  they  were  delivered  to  the  city — in  all.  )i  27.890 — were  in- 
cluded in  the  amount  for  which  the  city  demanded  shares  in- the  new  rail- 
road company,  and  in  the  number  of  shares,  viz..  24,840.  voted  "by  the  rail- 
road company  to  the  city ;  and  therefore  the  amount  of  stock,  viz..  (2484,000, 
so  voted  the  city  must  oe  reduced  by  (i  27.890,  and  shares  representing  the 
balance,  viz..  )2,3;6,iio.  only  should  issue. 

Report  from  Supreme  Judicial  Court,  Cumberland  County. 

JV.  L.  Putnam,  for  plaintiffs. 

y.  W.  Symonds  and  C.  F.  Libby,  for  defendant. 

Haskell,  J.— The  Portland  &Ogdensburg  Railroad  Com- 
pany issued  its  mortgage  bondsdated  November  i,  1871.  with 
interest  coupons  attached,  payable  semi-annuallv, 
F»eu.  ^j.  jjjg  j.jjj.g  y{  Q  pj.j.  (,g„j  pg,.  annum,  until  the  bonds 

should  fall  due,  at  the  end  of  30  years.  The  mortgage  secur- 
ing these  bonds  became  foreclosed  December  15,  1885,  and 
underchapter  507  of  the  private  and  special  laws  of  that  year. 
these  bondholders  formed  themselves  into  a  corporation  under 
the  style  of  the  Portland  &  Ogdensburg  Railway,  one  of  the 
defendants  in  this  cause,  and  became  shareholders  therein  ac- 
cording to  the  amounts  due  on  the  bonds  held  by  each  re- 
spectively. The  plaintiffs  are  holders  of  these  bonds  of  the 
par  value'in  the  aggregate  of  $15,000;  and  the  defendant  city 
is  the  holder  of  the  same  of  the  par  value  of  $1,350,000.  The 
defendant  corporation,  on  the  21st  of  December,  1886,  voted 
to  issue  24,840  shares  to  the  city  of  Portland,  as  its  proper  pro- 
portion of  stock,  computed  from  the  aggregate  of  its  bonds 
and  interest  thereon  from  the  date  of  tneir  issue,  November 
I,  1871,  amounting  to  $2,484,000.  The  plaintiffs  deny  that  the 
city  is  entitled  to  so  much  interest  upon  its  bonds  as  to  give 
it  the  amount  of  stock  voted  to  it  by  the  defendant  corpora- 
tion, and  therefore,  in  behalf  of  themselves  and  others  of  like 
interest,  ask  an  injunction  to  restrain  the  threatened  issue  of 
stock  to  the  city. 

There  was  no  overissue  of  bonds  underthe  mortgage,  and. 
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if  the  city  be  allowed  the  full  number  of  shares  voted  to  it, 
the  plaintiff's  proportions  in  the  mortgage  debt  ^^ 
would  not  be  diminished  beyond  their  respective  ji^^^'* 
aliquot  parts  thereof.  Their  rights  flow  from  own- 
ing a  fraction  of  the  whole  mortgage  debt ;  and  their  equity 
to  restrain  the  threatened  issue  of  shares  must  arise,  if  at  alt, 
from  an  unlawful  attempt  by  the  defendant  company  to  give 
the  city  more  shares  than  it  is  entitled  to  under  any  legal  con- 
tractor arrangement  between  the  city  and  railroad  company. 
If  was  competent  for  the  cit^  and  old  corporation  to  make 
any  agreement  that  would  give  the  city  interest  upon  its  col- 
lateral from  the  date  of  its  issue,  and  tne  question,  therefore, 
is  whether  such  an  agreement  was  made,  for,  if  it  was,  then 
the  plaintiffs  had  no  equity  that  calls  for  relief  on  that  score, 
inasmuch  as  no  attempt  is  made  to  increase  the  debt  beyond 
the  amount  specified  in  the  mortgage,  of  which  the  plaintiSs 
are  entitled  to  their  proportionate  shares  only.  Had  the  at- 
tempt been  to  increase  tne  debt  beyond  the  limit  named  in 
the  mortgage,  the  plaintiffs  would  have  been  threatened  with 
diminished  proportional  shares  in  the  mortgaged  property, 
and  clearly  would  have  an  equity  to  prevent  it ;  but,  as  that  is 
not  the  case,  their  equity  must  arise  from  a  violation  of  con- 
tract between  the  defendants,  .and,  unless  that  be  shown,  they 
cannot  maintain  their  bill. 

By  chap.  166  of  the  Private  and  Special  Laws  of  1872,  the 
city  of  Portland   was  authorized  to  issue  scrip  to  an  amount 
not  exceeding  $2,^00,000,  to  aid  in  the  construction 
of  the  Portland  &  Ogdensburg  Railroad,  upon  the  *"'!^'^ 
security:     First,  of  a  bond  ofthe  company,  "in  a  I„i(^.  *' 
suitable  penal  sum,"  conditional  to  pay  the  interest  nu. 
and  principal  of  the  scrip  as  the  same  should  fall  due, 
and  to  save  the  city  harmless  on  account  thereof :  Second,  of  the 
mortgage  bonds  of  the  company,  "  issued  and  bearingdateon 
the  first  day  of  November,  1871,"  equal  to  the  amount  of  scrip 
issued  anddelivered  undertheactas  collateral  security  for  the 
penai  bond:   Third,  of  paid-up  shares  of  the  company,  equal  in 
amount  to  the  cit)'  scrip  received,  from  time  to  time,  until  the 
whole  number  of  shares  authorized  by  the  charter  ofthe  com- 
pany shall  have  been  issued,  to  be  held  also  as  collateral  se- 
curity to  the  penal  bond. 

This  act,  also,  provides  that,  "  upon  the  payment  by  the 
company  ofthe  interest  which  shall,  from  time  to  time,  accrue 
upon  said  scrip,  the  city  treasurer  shall  cancel  and  surrender 
to  the  company  an  amount  of  the  interest  warrants  attached 
to  said  mortgage  bonds,  equal  to,  and  corresponding  as  near- 
ly as  may  be  in  date  to,  the  amount  of  interest  so  paid  on  said 
scrip,"  and  that  the  shares  of  the  company  held  as  collateral 
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nrtay  be  sold  and  transferred,  with  the  consent  of  the  direct- 
ors of  the  company,  whenever  an  exchange  thereof  can  advan- 
tageously  be  made  for  any  of  the  city  scrip ;  and  that  the  scrip 
so  procured  shall  be  canceled,  and  that  the  amount  thereof 
shall  be  indorsed  on  the  respective  bonds  of  the  railroad  com- 
pany given  on  the  issue  and  delivery  of  such  scrip. 

July   12,    1872,  the  bond  of  the  company,  in  the  penal  sum 
of  $2,700,000,  conditioned  to  save  the   city  harmless  as  re- 
quired by  the  act  before  referred  to,  wasdelivered 
h>Hafb«.i.  jQ  ^[jg  ^jjy  ,  ^^^  up^jj  jjjg  24th  of  the  same  month 

''  the  city,  m  exchange  for  its  scrip  of  the  par  value 

of  $50,000,  received  an  equal  amount  of  the  mortgage  bonds 
of  the  railroad  company,  with  interest  coupons  attached,  pay- 
able semi-annually  after  November  1,  1871.  the  date  of  the 
bonds  fixed  by  the  act  before  named.  One  of  thesecoupons 
upon  each  of  the  bonds  received  by  the  city  upon  this  first 
exchange  of  bonds  had  been  overdue  since  May  ist,  and,  to 
make  the  rights  of  the  parties  more  clear,  the  city  and  rail- 
road company  entered  into  an  agreement  in  writing  on  the 
same  day  that  provided,  among  other  things :  '•  Said  citv 
may  collect  so  many  of  the  coupons  of  the  mortgage  bonds 
of  said  railroad  company,  overtlue  and  as  they  may  become 
due,  and  so  much  of  the  principal  of  said  mortgage  bonds 
when  the  principal  comes  clue,  as  will  indemnify  the  city  for 
all  existing  defaults,  with  expenses  and  costs."  Under  this 
agreement,  exchanges  of  bonds  were  made,  the  city  ahvavs 
taking  railroad  bonds,  with  all  the  iriterest  coupons  upon  them, 
with  possibly  a  triflina;  exception,  until  the  fall  of  1873.  when 
the  city  availed  itself  of  a  stipulation  in  the  bonds  allowing 
their  registration,  and,  to  accomplish  this,  cut  off  allthe cou- 
pons upon  its  railroad  bonds,  and  surrendered  them  insheets 
of  60  coupons  each,  to  the  railroad  company,  but  retained  the 
bonds  as  registered  bonds.  The  treasurer  of  the  railroad 
company  punched  each  coupon  surrendered  b\'  the  city,aiid 
did  the  same  thing  with  all  the  coupons,  as  they  were  cut  in 
sheets  from  bonds,  when  future  exchanges  were  made.  He 
kept  a  book  upon  which  all  the  bonds  delivered  to  the  city 
were  entered  as  registered  bonds,  indicating  the  exchange 
of  railroad  bonds  with  all  coupons  on,  precisely  as  had  been 
done  before  the  bonds  had  been  converted  into  registered 
bonds.  The  registration  did  not  change  or  vary  the  rights 
of  the  parties  as  they  existed  at  the  time,  nor  docs  it  show 
any  intention  of  new  or  different  rights  for  the  future. 

The  railroad  company  had  a  right  to  issue  bonds  bearing 
interest  from  November  1,  1871,  and  by  doing  so  did  not  in- 
vade any  rights  of  the  plaintiffs.  The  case  indicates  that 
both  defendants  understood  that  all  the  coupons,  origina'b' 
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upon  the  railroad  bonds,  should  be  held  by  the  city  as  col- 
lateral for  its  loan,  equally  with  the  bonds  themselves.  The 
company  pledged  over  $900,000  of  these  bonds  to  parties, 
other  than  the  city  of  Portland,  without  regard  to  overdue 
coupons  upon  them.  That  was  a  custom  of  the  company, 
and  it  strongly  shows  its  intent  concerning  the  city  collat- 
eral. The  last  exchange  of  bonds  was  in  August,  187S1  and 
t^e  company  for  the  last  time  paid  interest  upon  the  city 
scrip,  September  jst  of  that  year.  Since  then  tne  city  has 
paia  on  tne  same  $81,000  yearly.  The  mortgage  of  Novem- 
bej  I,  1S71,  secured  bonds  of  that  date,  amountmg  to  $3,300- 
000.  Eight  hundred  thousand  dollars  of  these  were  reserved 
to  take  up  a  first  mortgage  of  that  amount,  but  have  not  been 
issued.  One  million  three  hundred  and  fifty  thousand  dol- 
lars of  them  were  issued  to  the  city  of  Portland  as  collateral 
for  its  loan.  One  hundred  and  eight  thousand  dollars  were 
pledged  as  collateral  for  the  "  Dalton  loan  "  of  $51,041.88. 
Eight  hundred  aad  five  thousand  dollars  were  pledged  to  va- 
rious parties  for  loans.  Two  hundred  and  thirteen  thousand 
dollars  were  sold  to  contractors  at  par.  Nineteen  thousand 
five  hundred  dollars  were  sold  in  payment  for  material  and 
equipment,  and  $4,500  are  unissued.  All  of  these  bonds,  ex- 
cept the  $1,350,000  delivered  to  the  city  and  the  $232,500 
sold,  were  pledged  to  secure  corporation  debts  amountingto 
less  than  half  their  face  value;  and  the  $805,000,  pledged  in 
various  places,  were  iinallv  taken  by  the  pledgees  or  sold  at 
prices  varying  from  20  to  60  cents  on  the  dollar. 

Five  years  after  the  railroad  company  had  defaulted  in 
the  payment  of  interest  upon  the  city  scrip,  that  during  that 
time  had  been  paid. by  the  city  at  the  rate  of  $81,000  yearly, 
the  company,  on  February  19,  1881,  voted  a  proposition  "  to 
transfer  all  mortgage  bonds  of  the  Portland  &  Ogdensburg 
Railroad  Company,  now  held  as  collateral,  upon  the  surren-  ■ 
der  of  the  stock  of  the  company  also  held  by  the  city,  and 
the  discharge  of  the  bond  of  the  company  to  the  city,  dated 
July  12,  1872,"  and  on  the  same  day  tne  city  council  passed 
an  order  accepting  the  proposition,  and  "authorizing  the 
mavor,  city  treasurer,  and  city  solicitor  to  carry  into  eflcct, 
in  Behalf  01  the  city,  the  terms  of  said  proposition." 

The  order  of  the  city  council  was  approved  by  the  mayor 
on  February  21,  1881,  and  on  the  same  day  the  city  officers, 
authorized  to  do  so,  reported  to  the  city  council  "  that  they 
have  received  from  said  comnany  a  transfer  to  the  city  of  the 
absolute  title  of  all  the  mortgage  bonds  of  said  Portland 
&  Ogdensburg  Railroad  Company  formerly  held  as  collat- 
eral, and  have  surrendered  the  stock  of  said  company  also 
held  as  security  by  the  city,  and  have  discharged  the  bond 
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of  said  companj^  to  the  city,  dated  July  12,  1872,10  ac- 
cordance witn  said  order,"  and  on  the  same  day  this  report 
was  accepted  by  the  city  council.  By  this  settlement  be- 
tween the  parties,  the  city  took  the  absolute  title  to  the 
mortgage  bonds,  with  all  the  coupons  on  them,  that  had. 
ever  been  delivered  to  it,  and  is  entitled  to  convert  thera  into 
shares  of  the  new  company,  so  far  as  they  remain  outstand* 
ing- and  unpaid. 

Coupons  amounting  to  $630  had  been  cut  from  a  few  of  the 
railroad  bonds  before  they  were  delivered  to  the  city,  and 
therefore  never  became  collateral  to  the  city  scrip.  This 
amount  must  be  deducted  from  the  amount  01  shares  voted 
the  city.    Coupons  of  city  scrip,  amountinEto$i27,26o,  were 

f)aid  by  the  railroad  company  as  they  fell  due,  and  were  de- 
ivered  to  the  city  treasurer.  The  paymentof thesecoupons 
by  the  railroad  company  operated,  under  the  act  of  the  leg- 
islature authorizing  the  loan,  as  payment  of  an  equal  amount 
of  coupons  upon  the  railroad  boi^ds  held  by  the  city  ;  for,  br 
the  terms  of  the  act,'the  city  treasurer  was  required  to  "  can- 
cel and  surrender  to  the  company  interest  warrants"  at- 
tached to  the  railroad  bonds,  equalin  amount  to  the  interest 
coupons  on  city  scrip  paid  by  the  company. 

Equity  holds  that  to  have  been  done  which  ought  to  have 
been  done ;  and,  when  coupons  upon  city  scrip  were  paid  by 
the  company  and  surrendered  into  the  city  treas- 
Ma"t*H>^  ury,  it  became  the  duty  of  the  city  treasurer  to 
■H  oftkarM.  cancel  a  like  amount  of  coupons  upon  the  railroad 
bonds  in  his  custody.  It  was  his  duty  to  do  it, 
and  equity  regards  ;t  as  done.  The  plaintiffs  and  the  city 
are  entitled  to  be  shareholders  in  the  new  corporation  in  the 
exact  proportion  of  their  respective  debts  against  the  old 
railroad  company  ;  and,  if  either  should  insist  upon  receiv- 
■  ing  shares  of  stock  greater  in  amount  than  its  debt,  the  legal 
rights  of  the  other  would  be  invaded  exactly  so  much,  lor 
the  increase  of  one  fraction  correspondingly  decreases  the 
remainder  of  a  whole.  The  plaintiffs  should  not  complain  of 
any  disposal  made  by  the  mortgagor  of  the  bonds  issued  and 
sold  to  others,  if  there  be  no  over-issue  of  bonds;  but  they 
have  a  right  to  hold  their  aliquot  shares  in  the  security,  com- 
puted from  the  whole  amount  of  bonds  issued  and  outstand- 
ing. If  none  of  the  bonds  issued  had  been  paid,  the  plaint- 
iffs could  not  murmur :  but,  when  part  of  tlicm  were  paid,  . 
that  liability  was  extinguished,  and  the  security  became  cor- 
respondingly increased.  Payment  to  the  city  canceled  so- 
much  of  its  debt,  and  it  is  impossible  to  revive  the  amount 
so  paid  by  any  arrangement  between  the  city  and  the  rail 
road  company,  its  debtor,  to  the  prejudice  of  the  plaintiffs 
and  of  others  of  like  merit. 
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Bill  sustained.    Shares  voted  to  the  city  of  Portland  re- 
duced $127,890.     Decree  accordingly. 

Peters,  C.  J.,  and  Walton,  Danforth,  and  Virgin,  JJ., 
concurred ;  and  Emery,  J.,  concurred  in  the  result 
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Missouri,  Kansas  &  Texas  R.  Co. 
{United  States  Circuit  Court,  Kansas,  December  23,  i8Sg^ 

Foncloturo— Partlei— Qrantor  of  Legal  THI«.— In  a  suit  to  foreclose  a 
moitga^  to  which  the  mortgagee  and  the  holder  of  the  Icfpl  title  are 
parties,  it  is  not  necessary  to  brii^  in  the  grantor  of  the  legal  titie  as  a 
party  defendant. 

8am«— Ll«n  of  Mortgaga — Extenilon  of  Recalverehlp.^When  a  receiver 
has  been  appointed  pending  the  foreclosure  of  a  mortgage  upon  a  railroad, 
the  receivership  will  be  extended  over  a  portion  of  the  road  upon  which  a 
prior  lien  is  claimed  on  the  application  of  the  claimant. 

Sama^ContoIldation  of  Sultf. — A  motion  to  consolidate  three  pending 
suits  for  foreclosures  ol  different  mort^;ages  ^ven  by  a  railroad  company, 
will  not  be  granted  when  the  whole  of  the  suits  are  not  ripe  for  decree  and 
nothing  can  be  gained  for  the  purpose  of  a  hearing. 

Same — Leave  to  Fil«  Croit-Bill  for  Accojntlng. — Leave  to  the  mortgagor 
to  file  a  cross  bill  against  the  lessee  of  the  railroad  and  the  mortgagees 
seeking  an  accounting  and  decree  terminating  the  lease,  and  an  adjust- 
ment between  the  mortgagees  of  theirliens,  wul  not  be  granted  when  it  is 
not  necessary  for  the  protection  of  the  rights  of  the  mortgagor  and  will 
tend  to  delay  the  proceedings. 

Same — Expantet  and  Servloei  of  Tru its e^ Alio wanca. — When  the  trust 
deed  provides  for  the  payment  of  the  expenses  of  foreclosure  proceedings 
as  well  as  compensation  for  the  execution  of  the  trust,  an  order  will,  on 
the  application  ai  the  trustee,  be  entered  directing  the  receivers  to  pay  to 
the  trustee  a  sum  on  account  of  the  expenses  and  services. 

Same — Allowance  to  Mortgogor'a  Couniel.— When  the  mortgaged  prop- 
erty will  not  realize  sufficient  upon  sale  to  pay  the  mortgage  debt,  an  al- 
lowance out  of  funds  in  the  hands  of  the  receivers  for  the  payment  of  the 
mortgagor's  counsel  cannot  be  made. 

Same — i.ease  of  Connaotlng;  Line — Through  Buslnets. — When  the  busi- 
ness of  a  railroad  company  consists  in  part  at  least  of  the  through  trans- 
portation of  freight  from  a  [>oint  beyond  its  terminus,  it  is  within  the  power 
of  the  court  to  direct  the  receiver  to  lease  a  railroad  connecting  with  such 
point  without  notice  to  the  parties  to  the  suit. 

Bill  in  equity  to  foreclose  a  mortgage. 

The  opinion  of  the  court  upon  the  granting  of  an  order 
appointing  a  receiver  is  reported  in  36  Am.  a  Eng.  R.  Cas, 
259. 
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Simon  Sterne,  Ckarlex  F.  Beach,  Jr.  and  L.  B.  Wheat,  for  the 
Missouri,  Kansas  &  Texas  Railway  Company. 

Wheeler  H.  Peckkam  and  Rossington,  Smith  &  Dallas,  forthe 
Union  Trust  Company. 

Alexander  &  Greea,  (William  M.  Green,  of  counsel),  for  the 
Mercantile  Trust  Company. 

Dillon  &■  Swayne,  {A.  L.  Williams,  of  counsel),  for  George  J. 
Gould  and  Russell  Sage,  Trustees. 

Alexander  G.  Cochran,  (Winslow  S.  Pierce,  of  counsel),  for 
the  Missouri  Pacific  Railway  Company. 

Brewer,  C.  J- — In  these  foreclosure  cases,  during  the  last 
six  months,  have  accumulated  several  motions  ana  applica- 
tions, which,  by  consent  of  counsel,  have  been  passed  for 
hearing  from  time  to  time,  until  week  before  last,  when  they 
were  all  separately  argued  and  presented.  I  shall  notice 
them  one  by  one,  and  briefly  state  my  conclusions. 

In  the  order  appointing  feceiyers,  they  were  directed  to 
keep  their  accounts  so  as  to  show  the  earnings  and  expenses 
of  the  separate  divisions,  and  the  auditor  was  there- 
icMiau.  after  orally  instructed  to  keep  the  accounts  on  a 
mileage  basis.  The  equity  of  such  a  basis,  as  between  the 
northern  and  southern  divisions,  having  been  challenged,  in 
May  last  I  appointed  a  committee  to  report  an  equitable  basis 
therefor.  It  did  make  a  report,  and  exceptions  thereto  were 
filed  by  the  two  trust  companies.  At  the  hearing  last  week  no 
one  seemed  inclined  to  call  this  matter  up.  Neither  trust 
company  pressed  its  exceptions.  I  notified  counsel  that  I 
would  make  some  order.  1  think  the  basis  reported  by  the 
committee  just  and  equitable;  and  as  on  May  22,  1889,  in 
the  order  appointing  the  committee,  I  directed  that  the  ac- 
counts from  and  after  April  I,  1889,  should,  upon  the  final 
determination  by  this  court  of  a  true  and  equitable  basis  be- 
tween such  divisions,  be  kept  and  stated  upon  such  basis, 
and  as  no  reasons  have  been  presented  that  the  basis  reported 
by  the  committee  is  not  just  and  equitable,  an  order  will  be 
entered  that  the  exceptions  will  be  overruled,  the  report 
approved,  and  the  accounts  from  April  i,  1889,  kept  and 
stated  on  that  basis. 

Another  matter  is  the  application  of  the  Missouri,  Kansas 
&  Texas  Railway  Company  to  bring  in  as  a  defendant  the 
Missouri,  Kansas  &  Texas  Extension  Railway  Com- 
PartiM-  pany.  This  application  will  be  denied.  The  pres. 
li^iutta!  ^"'  defendant  holds  the  legal  title;  and  in  the  fore- 
closure of  a  mortgage  it  is  generally  enough  to 
have  the  mortgagee  and  the  holder  of  the  legal  title  parties, 
without  bringing  in  a  grantor  of  such  title.    All  questions 


as  to  the  amounts  of  the  various  liens,  and  the  portions  of  the 
road  upon  which  they  rest,  can  be  settled  witnout  the  pres- 
ence of  the  extension  company  ;  and  therefore  it  were  useless 
to  delay  for  the  sake  of  bringing  it  in. 

Another  matter  is  the  application  of  the  Union  Trust  Com- 
pany to  have  the  receivership  extended  in  its  behalf  to  94' 
miles  of  road  in  Texas.     The  basis  of  this  applica- 
tion  is   found    in  the  amended    bill  and   exhibits     Eneniio* 
thereto  attached.     Upon  the   papers  as  thus  pre-      ^i""''"' 
sented,  it  would  seem  as  though   tKat  trust  com- 
pany  had  a  lien  upon  these  miles;  and  therefore  it  is  fitting 
that  the  receivership  be  extended  as  applied  for,  in  order  that, 
if  the  fact  and  priority  of  its  lien  be  finally  determined,  and 
there  be  any  surplus  earnings  derived  from   this  portion  of 
the  road,  they  may  be  awarded  to  it.     Of  course,  such  an 
order  carries  no  adjudication  as  to  the  merits  of  the  claim  ; 
nor,  considering  the  lateness  of  this  application,  will  the  re- 
ceivers make  any  change  in  their  accounts. 

Another  matter  is  this:     There  is  a  motion  to  consolidate 
the  three  cases  pending  in  this  court  for  forei^losures  of  dif- 
ferent mortgages  given  by  the  railway  company. 
Nothing  can  be  gained   by  consolidation,  for  the  or'iit..""' 

Eurposesof  hearing.  Whether  consolidation  could 
e  had  for  purposes  of  decree  and  sale  is  a  matter  not  neces- 
sary now  for  determination.  That  the  court  has  power  to' 
consolidate  cases  situated  as  these  are,  I  have  no  doubt ;  and, 
if  all  were  now  ripe  for  decree,  my  impression  is  that  equity 
would  require  a  consolidation.  But  the  cases  are  not  ripe  for 
decree,  and  there  is  no  certainty  as  to  when  either  one  will 
be.  If  one  be  delayed,  while  another  is  speeded,  it  may  be 
that  consolidation  will  never  be  proper ;  for  the  mortgagee 
who  is  prompt  ought  not  to  suffer  for  the  delay  of  one  who 
is  a  laggard.  The  motion  to  consolidate  will  therefore  be 
deniecCwith  leave  to  renew  the  same  when  either  case  is  ripe 
for  decree. 

Another  matter:     Leave  is  asked  by  the  Missouri,  Kansas 
&  Texas   Railway  Company   to  file  a  cross-bill  against  the 
Missouri  Pacific  Railway  Company  and   the  trust 
companies.      This   cross-bill  seeks  an  accounting     '*'".'.^,"'* 
with  the  Missouri  Pacific  Railway  Company,  a  de-     r^"^,,!. 
cree  terminating  the  lease  with  the  Missouri  Pa-     la^. 
cific  Railway  Company,  and  an  adjustment  between 
the  trust  companies  of  their  liens.     Such  a  cross-bill  is  not 
necessary  for  the  protection  of  the  rights  of  the  Missouri, 
Kansas  &  Texas  Railway  Company;  would   tend  to  delay; 
and  is  therefore  improper.     All  matters  between   the  trust 
companies,  as  to  the  extent  of  their  liens  and  the  portions  ot 
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road  subject  thereto,  can  be  fully  settled  without  a  cross-bill. 
It  would  be  strange  i(  a  mortgagor  could  delay  his  mortgagee 
while  he  proceeds  to  establish  an  accounting  with  an  alleged 
debtor.  If  the  Missouri  Pacific  Railway  Company  owes  the 
Missouri,  Kansas  &  Texas  Railway  Company  anything,  it 
.  should  be  sought  by  an  original  action.  And,  while  there  is 
some  plausibility  in  the  claim  that  there  should  be  an  afllirma- 
tivfi  decree  against  the  Missouri  Pacific  Railway  Company, 
canceling  its  Tease,  yet  that  is  a  matter  of  special  interest  to 
the  mortgagees,  and  it  is  safe  to  trust  the  matter  to  them. 
Their  mortgages  were  prior  in  time  to  the  lease,  and,  of 
.course,  paramount;  and  a  decree  of  foreclosure  rendered  in 
their  favor  against  the  Missouri  Pacific  Railway  Company 
will  bar  it  of  any  pretense  of  right  founded  thereon.  Gen- 
erally speaking,  in  reference  to  tnis  and  other  matters,  a  court 
should  not,  in  the  foreclosure  of  a  mortgage,  unnecessarily 
incumber  the  record  with  parties  or  questions.  So  far  as 
possible,  without  injustice  to  any,  the  simple  matter  of  the 
foreclosures  should  be  attended  to.  Other  matters  and  other 
rights  should,  be  relegated  to  other  suits,  so  that  the  fore- 
closure can  be  had  as  directly  and  speedily  as  possible. 

Another  matter  is  this:  Apphcation  is  made  by  the  Union 
Trust  Company  for  an  allowance  to  it  for  expenses  already 

made,  and  services  in  the  prosecution  of  this  suit 
iiuwuiwu  and  the  execution  of  its  trust.  The  trust-deed  pro- 
^™Jj^i^      vides  for  the  payment  of  these  expenses,  as  well 

as  compensation  for  the  execution  of  the  trust. 
An  order  willtherefore  be  entered  directing  the  receivers, 
out  of  the  moneys  on  hand,  to  pay  over  to  trie  Union  Trust 
Company  $5,000  on  account  of  expenses  and  services. 

Another  matter  is  this  :    Application  is  made  by  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  for  an  allowance 

out  of  funds  in  the  hands  o(^  the  receivers  for 
^"•J"^."  the  payment  of  its  counsel.  That  there  is  much 
" mSt"  *"  litigation  carried  on  by  the  railway  company,  and 

that  the  services  of  counsel  are  easily  worth  the 
sum  that  is  asked  for,  I  have  no  doubt  ;  and  it  would  give 
me  great  pleasure  to  sustain  the  application,  if  I  could  see  any 
legju  justification  therefor.  By  a  mortgage  the  body  of  the 
property  is  pledged  forthe  payment  of  the  mortgage.  When 
that  mortgage  is  being  foreclosed  and  a  receiver  is  appointed, 
the  income  of  that  property  becomes  also  appropriated  to  the 
satisfaction  of  the  mortgage.  Now,  whatever  may  be  done 
in  the  way  of  arrangement  and  reorganization,  it  is  very  clear 
that  upon  a  sale  this  property  would  not  bring  the  mort- 
gage debt.  Far  from  it.  Hence,  to  appropriate  moneys  in 
the  hands  of  the  receivers  to  the  payment  01  the  mortgagor's 
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debts — and  his  counsel  fees  are  his  debts — would  be  to  take 
money  that  is  legally  pledged  and  appropriated  to  the  satis- 
faction of  the  mortgage ;  and  that,  too,  when  it  is  known  that 
all  thus  pledged  and  appropriated  is  insufficient  to  pay  the 
mortgage  debt.  It  is  suggested  that  certain  securities  were 
transferred,  by  the  voluntary  act  of  the  railway  company,  to 
the  receivers  :  and  that  is  urged  as  a  reason  why  this  appro- 

5 nation  should  be  made.  Two  answers  are  obvious:  First. 
To  funds  have  been  realized  from  those  securities,  and  it  is 
not  ccrtam  that  any  ever  will  be.  To  take  funds  out  of  the 
nands  of  receivers,  derived  from  the  earnings  of  the  road, 
would  be  a  forced  loan  on  account  of  those  securities,  with 
no  certainty  of  repayment.  Secondly.  It  is  a  disputed  ques- 
tion whether  those  securities  are  not  also  subject  to  the  mort- 
gage lien.  So,  while  it  would  give  me  great  .pleasure  to 
make  this  allowance,  and  I  have  thought  over  the  question 
for  a  long  time,  it  having  been  suggested  last  Spring,  I  can- 
not satisfy  myself  that  there  is  any  legal  justification  for  mak- 
ing such  appropriation  out  of  the  funds  in  the  hands  of  the 
receivers,  and  the  application  must  be  denied, 

A  final  matter  that  I  shall  consider  is  the  motion  of  the  trust 
companies  to  set  aside  the  order  for  the  leasing  of  the  Kansas 
City  &  Pacific  Railroad.  The  motion  is  based 
solely  on  the  ground  of  a  want  of  power,  and  the  J^J'^^r 
lack  of  notice  to  the  trust  companies ;  and  it  is  ear-  „^. 
nestly  insisted  that  a  court,  in  the  management  of  ' 
a  trust  property  through  receivers,  has  no  power  to  risk  that 
property  in  new  enterprises,  and  that  the  mortgagees  and  own- 
ers of  the  property  are  entitled  to  be  heard  before  any  such  use 
of  their  property  is  attempted.  It  is  important  that  the  ex- 
act situation  should  be  understood,  as  well  as  exactly  what 
was  done.  Prior  to  the  appointment  of  the  receivers,  the 
railway  company  had  been  of)erated  by  the  Missouri  Pacific 
Railway  Company,  for  many  years,  under  a  lease,  its  lines 
did  not  touch  Kansas  City,  St.  Louis,  or  Chicago,  the  three 
great  cities  of  the  west,  from  which  its  business  was  to  be  ex- 
pected. The  St.  Louis  and  Kansas  City  business  reached  its 
lines  only  over  the  tracks  of  the  Missouri  Pacific,  the  lessee 
road.  A  large  amount  of  business  came  from  Kansas  City. 
It  could  continue  its  arrangements  with  the  Missouri  Pacific, 
or  it  could  make  arrangements  with  other  roads  for  bringing 
that  business  to  its  lines.  It  was  the  duly  of  the  receivers  to 
seek  to  do  that  business  in  the  best  manner  possible  for  the 
property  they  had  charge  of,  and  to  increase  that  business  as 
much  as  possible.  The  Missouri  Pacific,  the  Kansas  City  & 
Southern,  the  Fort  Scott,  and  the  Kansas  City  &  Pacific,  all 
furnished  means  of  bringing  that  business  onto  its  lines.     With 
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the  first  three  roads  it  could  make  traffic  arrangements;  the 
latter  it  could  lease.  By  arrangement  with  the  latter  it  couid 
also  secure  the  running  of  independent  trains  of  its  own  into 
Kansas  City.  After  carefully  considering  the  situation  for 
some  weeks,  the  receivers,  in  consultation  with  myself,  be- 
lieved that  the  best  interests  of  the  property  would  be  pro- 
moted by  the  lease  of  the  Kansas  City  &  Pacific.  Now,  this 
was  a  new  business  in  the  sense  that  it  was  a  new  way  oi 
reaching  the  Kansas  City  business  ;  but  it  was  not  new  in  the 
sense  of  being  a  distinct  and  independent  matter,  foreign  to 
the  work  the  road  was  then  doing.  It  is  new,  but  in  a  very 
different  sense  from  the  leasing  ofa  manufacturing  establish- 
ment in  an  eastern  city,  or  the  purchase  of  an  hotel  at  some 
summer  resort.  It  was  new  ;  but,  in  a  similar  sense,  it  was 
also  new  to  lease  a  freight  office  in  St,  Louis  or  one  in  Kan- 
sas City.  It  was  not  a  new,  distinct,  and  independent  enter. 
prise,  but  simply  a  new  way  and  means  of  doing  tbat  which 
was  already  bemg  done ;  that  is,  attending  to  the  carrying 
business  between  Kansas  City  and  the  south.  Now,  receiv- 
ers have  in  more  than  one  instance,  under  the  direction  o[ 
the  court,  built  miles  cf  road  ;  and  such  action  has  been  ap- 
proved by  the  supreme  court.  I  agree  perfectly  with  coun- 
sel that  matters  of  this  kind  are  to  be  entered  upon  reluc- 
tantly, and  only  after  careful  examination  and  deliberation; 
and  yet  sometimes  the  interests  of  the  property,  indeed  al- 
most the  preservation  of  its  business,  may  require  something 
more  than  the  mere  operation  of  the  trust  property.  And,  if 
the  courts  may  build  a  railroad,  I  think  they  nave  power  to 
lease  one  already  built,  not  for  the  sake  of  entering  into  new 
and  independent  enterprises,  but  simply  for  the  sake  of  more 
successfully  carrying  on  the  work  in  hand.  Counsel  havenol 
pressed,  as  a  reason  for  setting  aside  the  order,  the  injunous 
effects  upon  the  property  ;  for  experience  has  already  demon- 
strated that  it  -was  most  beneficial.  So  far  as  the  want  oi  no 
tice  is  concerned,  the  rulings  of  the  supreme  court  are  to  the 
effect  that,  given  the  power,  the  lack  of  notice  does  not  viu- 
ate  the  action.  Of  course,  as  a  general  thing,  notice  should 
be  given  ;  and  the  question  of  giving  notice  was  duly  consid- 
ered. It  would  not  have  been  fair  to  give  notice  to  one  pariT, 
and  not  to  all;  and  giving  notice  to  all,  it  was  seen,  would 
give  knowledge  of  what  was  proposed  to  competing  roads, 
who  might  easily,  by  better  offers  or  otherwise,  have  pre- 
vented tne  consummation.  Hence,  not  from  a  desire  to  do 
anything  underhandedly,  or  to  take  advantage  of  the  igno- 
rance ofthe  parties  in  interest,  but  from  motives  of  business 
prudence,  notice  was  withheld.  My  conclusion,  therefore.is 
that  the  power  existed  ;  that  a  lack  of  notice  did  not  vitiate 
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the  action.     The  motion  to  set  aside  the  order  will  be  over- 
ruled. 

This  closes  all  the  matters  that  were  presented  ;  and  I 
might,  perhaps,  properly  stop  here.  And  yet,  as  this  is  about 
the  last  of  my  omcial  connection  with  the  manage- 
ment of  this  property,  I  may  be  pardoned  if  I  in-  ■•""•' 
dul^e  in  a  brief  retrospect  of  what  has  been  done  "*■*•'"'■  ■ 
during  this  receivership.  As  heretofore  stated,  when  the 
receivers  were  appointed  the  road  had  been  operated  for 
years  by  the  Missouri  Pacific  Railway  Company  under  a 
lease,  and  practically  as  one  of  the  divisions  of  that  system. 
It  had  no  general  offices  or  officers,  no  independent  relations 
with  other  roads  or  railway  systems.  The  receivers  htid  to 
secure  a  full  corps  of  general  officers,  and  initiate  the  manage- 
ment of  this  road  as  an  independent  property  ;  and  in  so  do- 
ing my  instructions  to  them  were — and  I  believe  they  have 
faithfully  carried  them  out — to  operate  the  road  as  an  inde- 
pendent property,  in  no  antagonism,  spirit  of  revenge,  or 
desire  for  injury,  but  with  the  simple  desire  to  further  and  pre- 
serve the  best  interests  of  the  property.  That  their  admin- 
istration has  been  successful,  these  figures  will  show :  The 
earnings  for  the  12  months  prior  to  their  appointment  were 
$6,403,562.81 ;  during  the  first  i2monthsof  their  appointment, 
now  just  finished,  $7,319,317.75.  Comparing  August,  Septem- 
ber, and  October,  1888,  with  the  same  months  of  1889,  we  find 
the  former  show,  respectively,  $572,569,41,  $597,725.70,  and 
$601,293^18  ;  and  the  latter,$696,3gs.7i, $712,587.60, and  $883,- 
156,83.  With  one  exception,  every  month  in  this  year  has 
shown  an  increase  in  earnings  over  the  prior  month.  Not  only 
have  the  earnings  increased,  but  the  prices  of  the  bonds,  also. 
When  the  receivers  were  appointed  tne  s's,  6's,  and  7's  sold  at 
54,  60,  and  92,  respectively  ;  now,  at  64,  74,  and  109.  Again, 
at  the  time  of  their  appomtment  the  roadbed  was  in  many 
places  in  poor  condition,  and  the  supplies  on  hand  limited  ; 
indeed,  so  much  so  that  in  the  summer  before  a  committee  ap- 
pointed by  the  company  to  carefully  examine  the  property 
nad  reported  the  necessity  of  an  expenditure  of  $3,000,000,  to 
put  it  in  good  condition.  The  receivers  have  put  upon  the 
road  16,704  tons  of  63-pound  steel  rail,  at  a  cost  01  $464,948.12; 
838,810  new  cross-ties, at  acostoi  $398,194.13  ;  have  ballasted 
with  rock  and  gravel  204  miles  of  road,  at  a  cost  of  $94,638.- 
44;  have  completed  17^  miles  of  side  track,  at  a  cost  of  $63,- 
917.09;  have  purchased  7  passenger  engines,  at  a  cost  of 
$62,075  ;  25  freight  engines,  at  a  cost  of  $199,987.35  ;  500  coal 
cars,  at  a  cost  of  $190,250 ;  have  built  1 1  station-houses,  at  a 
cost  of  $54,657;  have  built  and  rebuilt  45  bridges,  at  a  cost 
oi  $36,510;  have  built  and  rebuilt  474  trestles,  at  a  cost  of 
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$i6i,682  ;  have  completed  the  road  from  Dallas  to  Waxaha- 
chie,  upon  which  $144,000  had  been  spent  before  their  ap- 
pointment, at  a  cosl  of  $187,736,09;  have  paid  all  interest  on 
the  Booneville  bridge  bonds,  the  bonds  on  the  Tebo  Neosho 
and  Hannibal  Moberly  divisions.  They  have  not  issued  a 
dollar  in  receivers'  certificates,  and  have  half  a  million  dol- 
lars on  hand.  The  road  is  no  longer  a  mere  subdivision  of  a 
system,  but  an  independent  road,  with  recognized  prospects 
in  the  future.  Any  one  looking  on  the  map  can  see  at  a  elance 
that,  if  running  arrangements  For  its  trains  out  from  Chicago 
and  St.  Louis  similar  to  those  it  now  has  out  of  Kansas  City 
can  be  made,  it  will  be  the  most  valuable  north  and  south 
railway  property  west  of  the  Mississippi.  I  feel  sure  that  the 
owners,  when  the  facts  are  known,  will  feel  under  a  debt  of 
gratitude  to  the  receivers  for  the  ability  with  which  they  have 
managed  this  property. 

One  thing  more  :  In  the  early  fall  the  receivers  began  to 
consult  with  me  as  to  what  was  necessary  for  the  betterment 
of  the  road  during  the  coming  year.  I  directed  them  to  make 
all  their  estimates  and  applications,  and  present  them  at  a 
time  when  the  counsel  for  the  various  parties  in  interest 
should  be  present  at  Topeka.  This  they  aid,  and  in  consider- 
ing those  applications  I  have  made  orders  looking  for  many 
improveraentsforthecoming  12  months.  In  someot  the  orders 
I  have  inserted  special  limitations,  and  I  have  stated  orally  to 
the  receivers,  and  now  repeat  in  writing,  that  the  authority 
given  to  make  purchases  or  improvements  must  in  no  case  be 
exercised  to. such  a  degree  as  to  subject  the  property  to  the 
risk  of  receivers'  certihcates  ;  that  they  must  proceed  with 
caution,  and  only  buy  as  they  have  money  with  which  to  pay, 
or  as  they  see  will  certainly  be  in  their  hands  by  the  time  pay- 
ment is  due.  This  is  all  that  I  think  that  I  need  say.  I  turn 
the  administration  of  the  property  over  to  my  successor  in 
office,  feeling  sure  that  it  is  in  good  condition,  and  believing 
that  he  will  nave  little  work,  beyond  crowding  the  parties  in 
interest  into  a  speedy  foreclosure  and  sale. 


Toledo,  Delphos  &  Burlington  R.  Co.  et  al 


Hamilton. 
(rs4  U.  S.  jp6.) 

Maehuile'f  Li«n— Priority  of  Mortcaga  Pravlouily  RMordad. — The  lien  of 
a  mortgage  of  a  railroad  duly  recorded  talces  priority  over  a  mechanic's 
lien,  for  tne  construction  of  a  dock  on  the  property  of  the  railroad  com* 
pany  three  years  after  registration  of  the  mortgage. 
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Sumo — EqultabI*  Li«n — ConttructJon  Debt. — The  construction  of  the  dock 
and  the  consequent  improvement  of  the  mortgaged  property  did  not  give 
to  the  contractor  an  equitable  lien  prior  in  right  to  the  lien  of  the  mort- 
gage, or  furnish  equitable  reasons  why  the  legal  priority  of  the  mortgage 
should  be  displaced,  the  claim  of  the  contractor  being  simply  an  ordinary 
debt  for  construction. 

Mortgags — Lien  upon  Property  Held  under  Equitable  Title. — If  the  mort- 
gagor had  full  equitable  title  to  the  property  upon  which  the  dock  was 
constructed,  a  mortg^e  with  words  of  general  description  conveyed  the 
same,  and  the  fact  that  the  rooitgagor  had  not  the  full  title  does  not 
entitle  a  contractor  to  priority  over  the  mortgage  under  his  mechanic's 
lien. 

Appeal  from  the  Circuit  Oiurt  of  the  United  States  for 
the  Northern  District  of  Ohio. 

/,  M.  Butler,  R.  G,  IngersoH  and  Clarence  Brevm,  for  ap- 
pellants. 

/.  il.  Doyle  and  A.  W.  Scott,  for  appellee. 

Brewer,  J. — The  question  in  this  case  arises  between  a 
mortgagee  and  a  party  claiming  a  mechanic's  lien  upon  the 
mortgaged  premises,  as  to  pnority  of  payment.  ^^^ 

The  mcts  are  these :  On  January  17,  1 888,  the  To- 
ledo, Delphos  &  Burlington  Railroad  Company  executed  and 
delivered  its  first  mortgage  to  the  Central  Trust  Company 
of  New  York,  to  secure  the  payment  of  $1,250,000  six  per 
cent,  bonds.  The  descriptibn  0:  the  property  conveyed  by 
this  mortgage  is  as  follows :  "  Unto  the  Central  Trust  Com- 
pany of  New  York,  and  to  its  successor  or  successors  in 
trust,  and  for  the  uses  and  trusts  hereby  created,  all  and  sin- 
gular the  line  of  railroad  01  the  said  party  of  the  firsi.  part, 
as  the  same  o  iw  is  or  hereafter  may  be  constructed,  between 
Toledo,  Lucas  county,  Ohio,  through  the  counties  of  Lucas, 
Wood,  Henrj',  Putnam,  Allen,  and  Van  Wert,  in.  the  state 
of  Ohio,  and  the  counties  of  Adams,  Welis,  Huntington,  Wa- 
bash, Miami,  Grant,  and  Howard,  in  the  state  of  Indiana, 
to  the  city  of  Kokomo,  Ind.,  being  about  one  hundred  and 
eighty,  miles  in  length  ;  together  with  all  and  singular  the 
right  of  way,  roadbed,  made  and  to  be  made,  its  track,  laid  or 
to  be  laid,  between  the  terminal  points  aforesaid  ;  together 
with  all  supplies,  depot  grounds,  rails,  fences,  bridges,  sid- 
ings, engine  nouses,  machinery,  shops,  buildings,  erections, 
in  any  way  now  or  hereafter  appurtenant  unto  said  described 
line  of  railroad  ;  together  with  all  the  engines,  machinery, 
supplies,  tools  and  fixtures,  now,  or  at  any  time  hereafter, 
owned  or  acquired  by  said  party  of  the  first  part,  for  use  in 
connection  with  its  Ime  of  railroad  aforesaid  ;  and  all  depot 

S rounds,  yards,  sidings,  turnouts,  sheds,  machine  shops,  lease- 
old  rights,  and  other  terminal  facilities,  now  or  hereafter 
owned  oy  the  said  party  of  the  first  part,  together  with  all 
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and  sing^utar  the  powers  and  franchises  thereto  belonging, 
and  the  tolls  and  income  and  revenue  to  be  levied  and  de- 
rived  therefrom,"  The  trust  company  accepted  the  trust 
created  by  this  mortgage,  and  the  bonds  were  issued  by  the 
railroad  company,  certified  by  the  trustee,  and  sold  on  the 
market.  The  mortgage  was,  within  a  few  days  after  its  ex- 
ecution, duly  recoraea  in  the  proper  counties.  In  October, 
1883,  default  having  occurred  in  the  payment  of  interest,  the 
trust  company  brought  suit  to  foreclose.  There  being  a  con- 
flict of  interest  between  the  bondholders  under  this  and  those 
under  a  terminal  trust  mortgage  subsequently  executed  by 
the  railroad  company,  a  committee  of  bondholders  under  the 
first  mortgage,  consisting  of  James  M.  Quigley,  Charles  T. 
Harbeck,  and  John  McNab,  was  appointed  to  represent  the 
interest  of  such  bondholders,  and  by  order  of  the  court  duly 
made  co-complainants.  Thomas  H,  Hamilton,  appellee,  in- 
tervened, and  filed  his  petition,  claiming  a  mechanic's  lien. 
On  March  20,  May  9,  and  June  2,  1883,  respectively,  he  had 
entered  into  three  several  contracts  with  trie  railroad  com- 
pany for  the  erection  of  a  dock  on  the  Maumee  river,  and  in 
the  city  of  Toledo.  Under  these  contracts  he  had  built  the 
dock,  and,  receiving  only  partial  payment,  had  filed  a  claim 
for  a  mechanic's  lien  for  the  balance.  The  lot  on  which  the 
dock  was  built  was  a  part  of  the  railroad  property  covered 
by  the  first  mortgage  above  referred  to.  The  circuit  court 
sustained  his  claim  of  Hen,  and  decreed  prior  payment  of  the 
amount  due  him  out  of  the  proceeds  of  the  sale  of  the  railroad 
property  as  an  entirety. 

No  question  is  made  as  to  the  amount  due  him  by  the  rail- 
road company  for  the  work  he  did,  but  the  contention  of  the 
•appellants  is  that  he  is  not  entitled  to  priority  of 
iiorim*»-  payment.  His  claim  of  priority  depends  upon 
ari'iDnrmc  wittier  a  legal  right  given  by  his  mechanic'  lien,  or 
chtnic-i  lici.  an  equitable  right  arising  from  the  construction  of 
the  dock  and  consequent  improvement  of  the  rail- 
road property.  The  master,  who  reported  upon  the  inter- 
vening petition,  based  his  award  of  priority  iipon  the  latter 
ground,  holding  that  the  fact  of  construction,  and  consequent 
improvement,  of  the  railroad  property,  gave  an  equitable 
rignt  to  priority  of  payment,  while  the  court,  giving  the 
same  priority,  rested  it  upon  the  fact  of  a  mechanic's  lien. 
We  think  that  the  views  of  neither  the  master  nor  the  court 
can  be  sustained,  and  that  it  was  error  to  give  appellee  pri- 
ority over  the  mortgagee.  It  will  be  noticed,  and  it  is  a  fact 
which  lies  at  the  foundation  of  this  case,  that  the  contracts 
for  the  construction  of  the  dock  were  not  made  till  more 
than  three  years  after  the  execution  and  record  of  the  mort- 
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gage.  The  record  imparted  notice  to  Hamilton,  and  to  ail 
others,  of  the  fact  and  terms  of  the  mortgage  ;  and  the  ques- 
tion is  thus  presented,  whether  a  railroad  company,  mort- 
gagor, can,  three  years  after  creating  by  recorded  mortgage 
an  express  lien  upon  its  property,  by  contract  with  a  third 
party  displace  the  priority  of  the  mortgage  lien. 

It  would  seem  that  the  question  admits  of  but  a  single  an- 
swer. Certainly,  as  to  ordinary  real  estate,  no  one  would 
have  the  hardihood  to  contend  that  it  could  be  done,  and 
there  is  in  this  respect  no  diSerence  between  ordinary  real 
estate  and  railroad  property.  A  recorded  mortgage  given 
by  a  railroad  company  on  its  roadbed  and  other  property, 
creates  a  lien  whose  priority  cannot  be  displaced  thereafter, 
directl}'  by  a  morfgage  given  by  the  Lompany,  nor  indirectly 
by  a  contract  between  the  company  and  a  third  party  for 
the  erection  of  buildings  or  other  works  of  original  con- 
struction. 

It  is  enough  to  refer  to  the  decisions  of  this  court.  In  the 
case  of  Dunham  v.  Cincinnati,  P.  &  C.  R.  Co.,  i  Wall.  (U.  S.), 
254,  there  was  presented  a  question  of  priority  between  a 
mortgagee  and  a  contractor  who  had  expended  money  and 
labor  in  building  a  railroad  under  a  subsequent  agreement 
with  the  company  that  he  should  have  possession  of  the  road 
until  he  was  fully  paid,  and  who  had  never  surrendered  the 
possession,  and  the  priority  of  the  mortgage  was  sustained. 
Upon  this  point  the  court  observed  :  "  Counsel  of  respond- 
ents concede  that  the  mortgage  to  the  complainant  was  ex- 
ecuted in  due  form  of  law,  and  the  case  also  shows  that  it 
was  duly  recorded  on  the  9th  day  of  March,  1855,  more  than 
eight  months  before  the  contract  set  up  by  the  respondents 
was  made.  All  of  the  bonds,  except  those  subsequently  de- 
livered to  the  contractor,  had  long  before  that  time  been  is- 
sued,  and  were  in  the  hands  of  innocent  holders.  Contractor, 
under  the  circumstances,  could  acquire  no  greater  interest 
in  the  road  than  was  held  by  the  company.  He  did  not  exact 
any  formal  conveyance,  but  if  he  had  and  one  had  been  ex- 
ecuted and  delivered,  the  rule  would  be  the  same.  Registrj- 
of  the  first  mortgage  was  notice  to  all  the  world  of  the  lien 
of  the  complainant,  and  in  that  point  of  view  the  case  does 
not  even  show  a  hardship  upon  the  contractor,  as  he  must 
have  known  when  he  accepted  the  agreement  that  he  took 
the  road  subject  to  the  rights  of  the  bondholders.  Acting, 
as  he  did,  with  a  full  knowledge  of  all  the  circumstances,  he 
has  no  right  to  complain  if  his  agreement  is  less  remuner- 
ative than  it  would  have  been  if  the  bondholders  had  joined 
with  the  company  in  making  the  contract.  No  effort  appears 
to  have  been  made  to  induce  them  to  become  a  party  to  the 
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agreement,  and  it  is  now  too  late  to  remedy  the  oversight 
Qtncediag  the  general  rules  of  law  to  be  as  here  laid  dovn, 
still  an  attempt  is  made  by  the  respondents  to  maintain  that 
railroad  mortgages  made  to  secure  the  pavment  of  bonds  is- 
sued for  the  purpose  of  realizing  means  with  which  to  con- 
struct the  road,  stand  upon  a  dinerent  footing  from  the  ordi- 
nary mortgages  to  which  such  general  rules  oflaw  are  usually 
applied.    Authorities  are  cited  which  seem  to  favor  the  sup- 

fiosed  distinction,  and  the  argument  in  support  of  it  wasen- 
orcedatthe  bar  with  great  power  of  illustration,  but  sufficeit 
to  say  that,  in  the  view  of  this  court,  the  argument  is  notsound, 
and  we  think  that  the  weight  of  judicial  determination  is 
greatly  the  other  way.  Pierce  v.  Emery,  32  N.  H.  484 ;  Pen- 
nock  V.  Coe,  23  How.  (U.  S.),  130;  Field  z/.  Mayor,  etc.,  of 
New  York,  6.N.  Y.  179;  Seymour  v.  Canandaigua  &  N.  R. 
Co.,  25  Barb.  (N.  Y.),286;  Redf.  R.  R.  s;8 ;  Langtont'.  Hor- 
ton.  I  Hare  549;  In  re  Howe,  i  Paige  (N.  Y.),  129;  Mitchell 
V.  Winsiow,  2  Story  (U.  S.),  644;  Qom.  Civil  l^w,  p.  649, 
art.  5;  i  Pow.  Morlg.  igo;  Noelj/.  Bewley,  3  Sim.  103."  See, 
also,  on  this  general  proposition,  the  oases  of  Galveston,  H. 
&  H.  R.  Co.  V.  Cowdrey,  1 1  Wall.  (U.  S.),  459 :  DiHon  v.  Bar- 
nard, 21  Wall.  (U.  S.),  430, 440  ;  Porter  v.  Pittsburgh  B.  Steel 
Co.,  120  U.  S.  649,  30  Am.  &  Eng.  R.  Cas.  472,  and  122  U.  S. 
267,  30  Am.  &  Eng.  R.  Cas.  495  ;  Thompson  v.  White  Water 
Val.  R.  Co.,  132  U.  S.  68,  40  Am.  &  Eng.  R.  Cas.  373.  Refer- 
ence  may  be  had  to  a  decision  of  the  supreme  court  of  Ohio, 
the  state  in  which  this  lien  was  attempted  to  be  created  and 
enforced,  (Choteau  v.  Thompson,  2  Ohio  St.  114,)  in  which 
the  court,  speaking  of  a  mechanic's  lien,  says :  "  The  lien  does 
not  override  or  interfere  with  prior  dona  fide  Hens.  The  idea 
that  the  builder  or  material  man  may  have  a  lien  upon  the 
house,  to  the  exclusion  of  the  mortgagee  or  judgment  cred- 
itor, whose  lien  attached  before  the  nouse  was  erected,  al- 
tered, or  repaired,  is  inadmissible,  and  could  not,  in  practice, 
be  carried  out."  And  again  :  "  We  do  not  suppose  that  the 
law  relating  to  mortgages,  or  to  judgments  and  executions. 
was  in  any  way  affected  by  the  enactment  of  the  lien  law. 
And  we  are  of  opinion,  as  before  stated,  that  liens  under  this 
law  do  not,  In  any  case  or  in  any  manner,  interfere  with 

Erior  bona  fide  liens."  So  that  if  a  mechanic's  lien  could  have 
een  placed  upon  the  railroad,  or  any  part  thereof,  under  the 
Ohio  statute,  and  by  the  proceedings  taken  was  in  fact  per- 
fected, it  would  not  operate  to  displace  the  priority  of  the 
earlier  mortgage. 

To  what  extent,  if  at  all,a  mechanic's  lien  could,  underthe 
statutes  of  Ohio  in  force  at  the  time  Hamilton  attempted  to 
file  his  lien,  be  placed  upon  a  railroad,  or  any  part  of  it,  may 
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be  a  matter  of  doubt.  Rutherford  v.  Cincinnati  &  P.  R.  Co., 
35  Ohio  St.  559  ;  Smith  Bridge  Co,  v.  Bowman,  41 
Ohio  St.  37;  Rev.  St.  Ohio,  1880,  §§  3184,  3185,  Mui«' 
and  sections  3207-3211,  inclusive  ;  also  Laws  1883,  ,^'1^^' 
amended,  sections  3207.-3211,  inclusive,  and  Laws 
1884,  p.  126.  It  is  unnecessary  in  this  case  to  express  any 
opinion  about  the  matter,  for,  if  a  mechanic's  lien  was  eflected, 
it  was  subordinate  to  the  lien  of  prior  mortgage.  There  was 
no  statute  in  force  at  the  time  the  mortgage  was  executed 
giving  any  priority  to  subsequent  mechanics' liens ;  and  by 
the  mortgage  the  mortgagee  took  its  vested  priority,  beyond 
the  power  of  the  mortgagor  or  the  legislature  thereafter  to 
disturb. 

Neither  did  the  fact  of  the  construction  of  the  dock,  and 
the  consequent  improvement  of  the  mcrrtgag;ed  property,  give, 
as  reported  by  the  master,  to  Hamilton,  an  eq- 
uitable lien  prior  in  right  to  the  lien  of  the  mort  Eq»i»bi.UM 
gagee,  or  furnish  equitable  reasons  why  the  legal  ['Jn'^Ji"^ 
priority  belonging  to  the  mortgage  should  be  dis- 
placed. It  is  true,  cases  have  arisen  in  which,  upon  equitable 
reasons,  the  priority  of  a  mortgage  debt  has  been  displaced 
in  favor  of  even  unsecured  subsequent  creditors.  See  St. 
Louis,  A.  &  T.  H.  R.  Co.  v.  Clevejand,  C.  C.  &  I.  R.  Co.,  125 
U.  S.  658,  673,  33  Am.  &  Eng.  R.  Cas.  16,  in  which  many  of 
these  cases  are  collected,  and  the  equitable  principles  under- 
lying them  stated.  But  those  principles  have  no  application 
here.  The  work  which  Hamilton  did  was  in  original  con- 
struction, and  not  in  keeping  up,  as  a  going  concern,  a  rail- 
road already  built.  The  amount  due  him  was  no  part  of  the 
current  expenses  of  operating  the  road.  There  was,  as  to 
him,  no  diversion  of  current  earnings  to  the  payment  of  cur- 
rent expenses.  The  distinction  is  so  well  expressed  by  Mr. 
Justice  Blatchford,  in  giving  the  opinion  of  the  court  in 
the  case  of  Porter  v.  Pittsburgh  B.  Steel  Co.,  120  U.  S.  649, 
671,  30  Am.  &  Eng.  R.  Cas.  472,  that  it  is  suf&cient  to  quote 
his  language  r  "  The  claims  of  the  appellees  are  for  the  orig- 
inal construction  of  the  railroad.  This  is  not  a  case  where 
the  proceeds  of  the  sale  of  the  property  of  a  railroad,  as  a 
completed  structure,  open  for  travel  and  transportation,  are 
to  be  applied  to  restore  earnings  which,  instead  of  having 
been  applied  to  pay  operating  expenses  and  necessary  repairs, 
have  been  diverted  to  pay  interest  on  mortgage  bonds  and 
the  improvement  of  the  mortgaged  property,  the  debts  due 
for  the  operating  expenses  and  repairs  having  remained  un- 
paid when  a  receiver  was  appointed.  The  equitable  princi- 
ples upon  which  the  decisions  rest,  applying  to  the  payment, 
out  of  the  proceeds  of  the  sale  of  railroad  property,  of  such 
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debts  for  operating  expenses  and  necessary  repairs,  are  not 
applicable  to  claims  such  as  the  present,  accrued  for  the  orig- 
inal construction  of  a  railroad  while  there  was  a  subsisting 
mortgage  upon  it.  These  five  appellees  gave  credit  to  the 
company  for  their  work.  It  was  construction  work,  and  none 
of  it  was  for  operating  expenses  or  repairs,  and  none  of 
it  went  towards  keeping  a  completed  roud  in  operation, 
either  in  the  way  of  labor  or  material.  When  these  claims 
accrued,  the  road  of  the  company  had  not  been  open  for  use. 
The  claims  accrued  after  the  mortgage  had  been  executed 
and  recorded,  and  after  $1,000,000  of  the  bonds  secured  bv  it 
had  been  issued  and  pledged  to  innocent  A^wajftit  holders  for 
value.  We  are  not  aware  of  any  well  considered  adjudged 
case,  which,  in  the  absence  of  a  statutory  provision,  holds 
that  unsecured  floating  debts  for  construction  are  a  lien  on  a 
railroad  superior  to  the  lien  of  a  valid  mortgage  duly  re- 
corded, and  of  bonds  secured  thereby,  and  held  by  bona  jUt 
purchasers  for  value.  The  authorities  are  all  the  other  way. 
It  is  urged  by  the  appellee  in  objection  to  the  force  of 
these  propositions,  as  applied  to  the  facts  iri  this  case,  that  at 

the  time  this  mechanic's  lien  was  created  the  leg,il 
UaaafBort-  [jtig  ^yag  ^q^  jn  the  railroad  company,  but  in  one 
■Mcrti  kcM  George  W,  Ballon  ;  that,  as  the  mortgagor  had  no 
Hisr  «iii-  legal  title,  the  mortgage  created  no  legallien ;  that 
ubh  uti*.       white  by  the  decree  of  foreclosure  the  legal  title 

was  transferred  to  the  mortgagee,  it  was  trans- 
ferred subject  to  the  burden  of  the  mechanic's  lien  ;  and  the 
cases  of  \V  illiamson  v.  New  Jersey  S.  R.  Co.,  28  N.  J.  Eq.  z"7, 
also  29  N.  J.  Eq,  311,  and  Botsford  v.  New  Haven,  M.  &  W. 
R.  Co.,  41  Conn,  454,  are  especially  relied  upon.  But  the 
facts  in  those  cases  are  very  different  from  those  in  this. 

In  the  New  Jersey  case   the  defendant  railroad  company 
had  executed  a  mortgage  with  the  "  after-acquired  property  ' 

clause  in  it,  duly  recorded.  It  was  also  the  owner 
«"i!»V.'"""    °^  ^  large  majority  of  the  stock  in  the  Long  Branch 

&  Sea-bhore  Company,  and  was  in  possession  of 
and  operating  the  latter  company's  road.  No  consolidatiim 
in  fact  of  the  two  companies  had  taken  place;  but,  being  in 
possession  of  the  latter  company's  road,  it  had  contracted  lor 
the  building  of  certain  docks,  walls,  and  piers,  at  the  termi- 
nus of  such  road.  Having  failed  to  make  payment  for  such 
work,  a  mechanic's  lien  was  perfected  upon  the  latter  coni- 

Eany's  road.  Upon  a  suit  to  foreclose  the  mortgage  given 
y  the  defendant  railroad  company,  the  chancellor,  laying  hold 
or  the  fact  that  the  defendant  railroad  company  was  tne  owner 
of  this  large  majority  of  the  stock, — was  in  possession  of 
and  operatmg  the  latter  company's  road, — decreed  that  such 
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road,  with  its  oroperty  and  franchises,  belonged  to  the  de- 
fendant railroad  company,  and  as  after-acquired  property  was 
subject  to  complainant's  mortgage,  but  subordinate  to  the 
mechanic's  lien.  On  review  in  the  court  of  errors  and  ap- 
peals, as  reported  in  29  N.  J.  Eq.,  supra,  the  decision  of  the 
chancellor  was  sustained,  the  court  saying  :  "  Until  that  de- 
cree was  signed,  the  right  of  the  complainant  in  the  lands  of 
the  Sea-Shore  Company  under  his  mortgage  was  a  mere  un- 
executed equity,  to  have  the  benefit  of  such  equities  as  his 
mortgagor  had  in  the  premises,  without  any  legal  title  in 
himself  or  in  his  mortgagor  upon  which  his  mortgage  as  a 
conveyance  could  operate.  *  *  *  When  the  decree  of 
the  chancellor  was  signed,  which  established  the  lien  of  the 
complainant's  mortgage  on  the  property  of  the  Long  Branch 
&  Sea-Shore  Company,  Berthoud  &  Co.  had,  by  force  of  the 
provisions  of  the  mechanic's  lien  act,  acquired  a  lien  on  the 

E remises  which  related  back  to  the  commencement  of  the 
uilding,  and  was  entitled  to  priority  over  all  conveyances, 
mortgages,  or  incumbrances  subsequent  thereto.  This  Hen 
was  not  displaced  by  the  chancellor's  decree,  which,  in  the 
absence  of  fraud,  could  be  effective  only  to  bring  under  the 
complainant's  mortgage  the  lands  of  the  Sea-Shore  Company, 
subject  to  such  liens  as  were  lawfully  acquired  while  the 
lec^al  estate  was  in  that  company.  The  chancellor's  decree 
adjudging  the  validity  and  priority  of  the  claim  of  Berthoud 
&  Co.  should  be  affirmed."  Unquestionably  such  ruling  was 
correct.  The  owner  of  a  majority  of  the  stock  in  a  railroad 
corporation  has  no  title  to  the  road.  The  title  is  in  the  cor- 
poration, and  he  ig  not  the  corporation.  A  mortgage  by  the 
owner  of  such  stock  is  no  lien  upon  the  road,  and  does  not 
prevent  the  casting  of  any  legal  lien  upon  it.  So  that  while, 
for  the  many  equitable  reasons  stated  in  the  opinion,  the  de- 
cree vested  the  property  in  the  latter  road  in  the  defendant 
railroad  company,  yet  it  perfected  and  transferred  that  title, 
subject  to  all  legal  liens  then  existing  upon  it.  As  the  court 
of  errors  and  appeals  well  said,  until  that  decree  was  signed 
the  right  of  the  complainant,  the  mortgagee,  was  a  mere  un- 
executed equity,  to  have  the  benefit  of  such  equities  as  his 
mortgagor  nad  in  the  premises. 

In  the  Connecticut  case  the  facts  were  these :  After  giving 
the  mortgage  the  railroad  company  desired  to  erect  a  depot 
on  land  adjoining  its  track.  The  owner  agreed  to  give  the 
company  the  land,  provided  it  would  build  a  depot.  Upon 
the  builaing  a  mechanic's  lien  was  filed.  The  owner  had 
never  made  a  conveyance.  Upon  a  foreclosure  of  the  mort- 
gage, the  mechanic's  lien  upon  the  building  and  the  ground 
upon    which    it  was    constructed    was    held    prior    to    the 
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mortg^e.  The  decision  was  based  upon  the  ground  that  the 
full  equitable  title  never  passed  to  the  raiiroaacompany  until 
the  completion  of  the  building,  and  then  it  passed  subject  to 
the  buraen  of  the  mechanic's  lien.  Hence,  though  after-ac- 
quired property,  and  subject  to  the  lien  of  the  mortgage,  it 
was,  when  acquired,  already  burdened  with  a  lien.  But  in 
the  case  at  bar,  as  appears  from  the  testimony  and  the  decree, 
only  the  naked  legal  title  remained  in  Ballou.  The  lull  equi- 
table title  was  in  the  railroad  company,  and  in  that  company 
before  the  contracts  were  entered  into.  The  railroad  company 
had  the  same  title  when  it  made  the  contracts  that  it  had  when 
the  work  was  done  and  the  decree  rendered.  Hamilton's 
contracts  were  with  the  railroad  company,  and  of  course  gave  ■ 
a  lien  upon  the  lands  only  to  the  extent  of  the  title  that  the 
railroad  company  had.  The  mortgage,  being  one  with  words 
of  general  description,  conveyed  land  held  by  a  full  equitable, 
as  well  as  that  held  by  a  legal,  title.  Jones  Mortg.  §138; 
Massey  v.  Papin,  24  How.  (U.  S.),  362:  Farmer's  L.  &  Trust 
Co,  V.  Fisher,  17  Wis.  114;  Lincoln  B.  &  S.  Assoc,  2:  Hass, 
10  Neb.  581  ;  Laughlin  v.  Braley,  25  Kan.  147,  We  conclude, 
therefore,  that  there  is  nothing  in  this  fact  to  justify  an  award 
of  priority  to  appellee. 

It  is  further  objected  by  the  appellee  that  the  ground  upon 
which  this  dock  was  built  was  never  acquired  by  the  com- 
pany which  executed  the  mortgage,  but  by  a  new  company, 
mto  which  the  mortgagor"  company  passed  by  consolidation. 
In  view  of  the  condition  of  the  record,  we  are  compelled  to 
accept  the  statement  of  the  court  in  its  decree,  which  is  that 
the  property  was  covered  by  the  mortgage  in  suit.  Again, 
it  is  ui^ed  ttiat  a  part  of  the  work  was  done  after  the  receiver 
was  appointed,  and  by  his  authority.  The  report  of  the 
master  does  not  sustain  this  claim  ;  neither  does  the  account 
filed  by  the  intervenor  for  the  purpose  of  securing  his  me- 
chanic's lien.  And,  while  there  is  testimony  tending  to  show 
that  he  did  some  work  after  the  appointment  of  a  receiver, 
there  is  also  contradictory  testimony.  And,  even  in  that 
part  of  the  testimony  which  tends  to  show  that  work  was 
done  after  the  appointment  of  a  receiver,  there  is  nothing  to 
indicate  how  much  was  done,  or  whether  it  was  done  by  the 
authority  and  direction  of  the  receiver,  or  simply  in  comple- 
tion of  a  contract  theretofore  entered  into  with  the  companj-. 
These  are  all  the  facts  we  deem  it  necessary  to  mention.  The 
decree  of  the  circuit  court  will  be  reversed,  with  instructions 
for  further  proceedings  in  accordance  with  the  views  herein 
expressed. 

Machanie'*  Llani— Priority  of  MortgacM^See  Hassall  v.  Wilcox  (U.  SX 
40  Am.  &  Eng.  R.  Cas.  385  ;  note  10  /J.  506 ;  Chicago  &  A.  R.  Co.  v.  Union 
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Rolling  Mill  Co;  (U.  S.),  16  Id.  636 1  Boston  v.  Chesapeake  &  O.  R.  Co. 
(Va.).  12  Id.  263 ;  Tommey  v.  Spartanbui^  &  A.  R.  Co.  (C.  C).  1  Id.  633. 


Leavenworth  County 


,  Chicago,  Rock  Island  &  PAcinc  R.  Co. 

(/j#  U.  S.  6SS.) 

'  Coniolidatlon— Validity— Falture  to  Fila  Rewlution  by  Sharaholdan.— The 
provision  of  the  Missouri  Act  of  1870  that  "before  any  railroad  companies 
shall  consolidate  their  roads  under  the  provisions  of  this  act  they  shall  each 
file  with  the  secretary  of  state  a  resolution  accepting  the  provisions  there- 
of," is  merely  directory,  and  where  two  railroads  which,  when  connected, 
form  a  continuous  line,  have  complied  with  the  other  provisions  of  the  act. 
the  consolidation  is  v^id,  although  they  have  failed  to  file  the  resolution 
with  the  secretary  of  state. 

8aine~C«rtiflod  Copy  of  Artlctes  of  Aeraomant— Concluilve  Effact.— The 
provision  of  the  Missouri  Act  of  1870  that"  a  certified  copy  of  such  articles 
of  ^reement  (for  consolidation)  ■  •  •  shall  be  tiled  with  the  secretary 
of  state  when  the  consolidation  shall  be  deemed  duly  consummated,  and  a 
certified  copy  from  the  ofRceof  the  secretary  of  slate  shall  be  deemed  con- 
clusive evidence  thereof  "  makes  such  certified  copy  conclusive  evidence 
of  the  validity  of  the  consolidation  in  any  collateral  proceeding,  although 
it  may  only  }X  prima  facie  evidence  of  the  validity  Of  the  consolidation  in 
a  suit  brought  by  the  state  to  declare  its  nullity. 

lfor«clo«ure— Validity— Fiduciary  Relation  of  Ofllcen  of  Mortgagor.— The 
bonds  of  the  S.  K.  Co.  which  were  secured  by  deed  of  trust,  were  indorsed 
by  the  defendant  under  a  contract  with  the  S.  R.  Co.  The  bonds  were 
disposed  of  by  the  defendant,  and  the  proceeds  were  applied  by  it  for  the 
benefit  of  the  S.  R.  Co.  The  defendant,  under  the  provisions  of  the  deed 
of  trust,  obtained  a  decree  of  foreclosure  at  a  time  when  it  had  paid  upon 
its  indorsements  $1,000,000  of  interest  upon  the  bonds,  and  $1,000,000  for 
repairs  and  construction  of  the  S.  R.  Co.  The  two  companies  were  distinct 
organizations,  but  one  of  the  tnistees  in  the  mortgage  deed  was  a  director 
in  the  defendant,  and  both  the  other  trustees  were  stockholders  in  it. 
The  president  of  the  defendant  was  president  of  the  S.  R.  Co.  A  majority 
of  the  directors  of  the  S.  R.  Co.  were  directors  in  the  defendant.  The 
president  of  the  defendant  had  in  his  possession  a  majority  of  the  stock  of 
the  S.  R.  Co.  The  attorney  who  appeared  and  represented  the  S.  R.  Co. 
in  the  foreclosure  proceedings,  had  previously  been  in  the  defendant's  em- 
ploy, and  the  attorneys  who  brought  the  foreclosure  suit  in  the  name  of 
the  trustees  were  afterwards  in  many  matters  attorneys  for  the  defendant, 
and  one  of  the  attorneys  for  the  defendant  in  the  foreclosure  suit  was  at 
the  time  a  director  in  the  5.  R.  Co.  Held,  that,  notwithstanding  the  trust 
relations  of  the  parties,  the  decree  of  foreclosure  was  not  invalid  in  the 
absence  of  evidence  of  actual  collusion  or  Traud  in  fact. 

D.  K.  Tenney,  S.  S.  Gregory,  and  J.  M.  Flower,  for  appellant 
Titos.  R.  Witkrow,  and  M.  A.  Low,  for  appellees. 

Blatchford,  J, — The  bill  in  this  case  was  tiled  in  the  circuit 
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court  of  the  United  States  for  the  western  district  of  Missou- 
ri, on  the  25th  of  September,  1882,  by  the  board  of 
"**  county  commissioners  of  the  county  of  Leaven- 

worth, a  municipal  corporation  of  the  state  of  Kansas,  on 
behalf  of  itself  and  of  all  other  stockholders  of  the  ChicagoA 
Southwestern  Railwaj'  Company,  chartered  in  Missouri, 
against  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, an  Illinois  corporation;  the  Chicago  &  Southwestern 
Railway  Company  in  Iowa;  the  Chicago  &  Southwestern 
Railway  Company,  (consolidated ;)  the  Iowa  Southern  & 
Missouri  Northern  Railroad  Company, — the  last-named  three 
companies  being  Iowa  corporations;  the  Chicago  &  Soufli- 
western  Railway  Company,  a  Missouri  corporation;  David 
Dows  and  Frederick  S.  Winston,  citizens  of  New  York;  and 
Calvin  F.  Burnes,  a  citizen  of  Missouri.  The  plaintiff  sues 
as  the  owner  of  $300,000  out  of  $3,000,000  of  the  capital  stock 
of  the  Platte  City  &  Fort  Des  Moines  Railroad  Company,  a 
Missouri  corporation,  which  stock  it  originally  subscribed 
for  and  paid  for  at  par.  The  circuit  court,  held  by  Mr.  Justice 
MiLLEK,  on  a  final  hearing  on  pleadings  and  proofs,  dismissed 
the  bill,  (25  Fed,  Rep.  219),  23  Am.  &  Eng.  R.  Cas.  61,  and  the 
plaintiff  has  appealed. 

The  following  are  the  material  facts  of  the  case,  in  the  view 
we  take  of  it,  su  bstantially  as  they  are  set  forth  in  the  opinion 
of  Mr,  Justice  Miller,  delivered  in  the  circuit  court: 

The  Platte  City  &  Fort  Des  Moines  Railroad  Company  was 
created  for  the  purpose  of  constructing  and  operating  a  rail- 
road to  commence  at  a  point  on  the  Missouri  river  opposite 
or  nearly  opposite  the  city, of  Leavenworth,  Kan.,  and  run 
thence  northeasterly  to  a  point  on  the  state  line  between 
Missouri  and  Iowa  in  the  direction  of  Fort  Des  Moines.  The 
name  of  the  company  was  afterwards  lawfully  changed  to  the 
"  Leavenworth  &  Des  Moines  Railway  Company,"  and  later 
to  the  "  Chicago  &  Southwestern  Railway  Company."  Such 
changes,  however,  were  merely  of  name,  and  without  preju- 
dice to  the  rights  of  stockholders  in  such  original  company. 
This  company  was  also  authorized  by  law  to  build  a  branch 
road  from  some  point  on  the  main  Une  to  a  point  on  the  north 
line  of  Missouri,  in  the  direction  of  Ottumwa,  Iowa,  On  the 
12th  of  May,  i86g,  a  corporation  was  duly  formed  under  the 
general  laws  of  Iowa,  and  called  the  "  Chicago  &  Southwest- 
ern Railway  Company  in  Iowa,"  for  the  purpose  of  building 
and  operating  a  railroad  from  Washington  in  Iowa,  south- 
westerly, to  meet  the  road  of  said  Chicago  &  Southwestern 
Railway  Company,' chartered  in  Missouri,  at  the  state  line 
between  Iowa  and  Missouri.  The  capital  stock  of  this  Iowa 
corporation  was  fixed  in  the  articles  of  incorporation  at  $3,- 
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000,000,  and  it  was  provided  in  said  articles  "  that  in  the  event 
of  the  consolidation  gf  this  corporation  with  the  Chicago  & 
Southwestern  Railway  in  Missouri,  the  company  in  which 
the  two  companies  may  be  consolidated  shall  have  the  power 
to  subject  the  said  corporation  to  such  amount  of  indebted- 
ness or  liability  as  the  board  of  directors  may  deem  necessary, 
not  exceeding,  however,  six  million  of  dollars." 

On  the  25th  of  September,  i86g,  these  two  companies 
adopted  articles  of  consolidation,  and  became  one  company, 
under  the  name  of  the  "  Chicago  &  Southwestern  Railway 
Company,"  for  the  purpose  of  building  a  railroad  from  some 
•point  on  the  Washington  branch  of  the  Chicago,  Rock  Island 
&  Pacific  Railroad,  in  the  state  of  Iowa,  to  the  Missouri  river, 
in  the  state  of  Missouri,  at  a  point  on  the  Missouri  river  op- 
posite or  nearly  opposite  the  city  of  Leavenworth,  in  the  state 
of  Kansas.  In  the  proceedings  which  resulted  in  this  act  of 
consolidation  the  county  of  Leavenworth,  as  one  of  the  stock- 
holders in  the  Chicago  &  .Southwestern  Railway  Company 
of  Missouri,  was  represented  by  its  duty-appointed  agent,  who 
gave  his  assent  to  the  consolidation.  On  the  ist  of  October, 
1869,  six  days  after  this  consolidation,  the  new  company  en- 
tered into  a  contract  with  tl^e  Chicago,  Rock  Island  &  Pacific 
Railroad  Company,  whereby  it  agreed  to  issue  its  bonds  to 
amount  of  $5,000,000,  payable  30  years  after  date,  bearing  in- 
terest at  the  rate  of  7  per  cent,  per  annum,  for  which  coupons 
were  to  be  attached  to  the  bonds,  the  whole  to  be  secured  by 
a  mortgage  on  its  entire  line  of  road  to  the  Missouri  river. 
In  consideration  that  the  proceeds  of  those  bonds  should  be 
placed  in  the  hands  of  the  Rock  Island  Company,  and  certain 
advantages  be  secured  to  that  company  by  the  contract,  in 
the  way  of  connection  and  running  arrangements  between 
the  two  companies  and  their  roads,  trie  Rock  Island  Company 
agreed  to  indorse  those  bonds,  and  out  of  the  proceeds  of 
tneir  sale  to  pay  the  interest  on  all  of  them,  until  tne  new  road 
was  constructed  and  turned  over  to  the  Southwestern  Com- 
pany. In  pursuance  of  this  agreement,  the  Southwestern 
Company  issued  its  bonds  to  the  amount  of  $5,000,000,  and 
placed  them  in  the  possession  of  the  Rock  Island  Company ; 
and  on  the  6th  of  October,  1889,  made  and  delivered  to  the 
defendants  Dows,  Winston,  and  Burnes,  a  deed  of  trust  upon 
their  entire  line  of  road  from  the  Missouri  river,  in  Missouri, 
to  a  point  on  the  Washington  Branch  of  the  Chicago,  Rock 
Island  &  Pacific  Railroad  in  Iowa,  to  secure  the  payment  of 
the  bonds  and  interest,  as  agreed.  The  Rock  Island  Com- 
pany indorsed  the  bonds,  and  sold  them  in  open  market,  or 
Eaia  them,  with  its  guaranty  on  them,  to  the  contractors  who 
uilt  the  road.    On  the  i6tn  of  August,  1871,  articles  of  con- 
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sulidatioD  were  signed  between  the  Chicago  &  Southwestern 
Railway  Company,  of  the  states  of  Missouri  and  Iowa,  and 
another  company  organized  under  the  laws  of  the  state  of 
Missouri,  by  the  name  of  the  "  Atchison  Branch  of  the  Chi- 
cago &  Southwestern  Railway  Company,"  which  was  au- 
thorized to  construct  a  road  from  a  point  on  the  east  bank  pf 
the  Missouri  river  opposite  the  city  of  Atchison,  in  the  state 
of  Kansas,  by  the  most  practicable  route,  to  a  junction  with 
the  Chicago  &  Southwestern  Railway.  These  articles  of 
consolidation  were  dulyfiled  in  the  office  of  the  secretary  of 
state  of  the  state  of  Missouri,  according  to  the  law  of  that 
state.  The  validity  of  that  consolidation  is  assailed  by  the 
plaintiff,  on  the  ground  that  it  is  void  by  reason  of  a  failure 
to  conform  to  the  laws  of  Missouri. 

The  original  bill  prays  for  the  appointment  of  a  receiver  to 
take  possession  of  the  railroad  operated  by  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  extending  from  Wash- 
ington, in  Iowa,  to  the  Missouri  river,  and  for  a  decree  de- 
claring the  articles  of  consolidation  between  the  Chicago  & 
Southwestern  Railway  Company,  chartered  in  Missouri,  and 
the  Chicago  &  Southwestern  Railway  Company,  in  Iowa,  to 
be  void;  that  those' com  panics,  and  tHe  stockholders  of  each, 
be  remitted  to  their  rights  as  existing  before  such  attempted 
consolidation  ;  that  the  $5,000,000 of  bonds  and  their  coupons, 
and  the  trust-deed  securing  them,  be  decreed  to  be  void  as  a 
lien  upon  the  road ;  that  the  trust-deed  be  canceled  by  the 
trustees,  as  a  cloud  upon  the  title;  tFiat  all  payments  of  in- 
terest made  on  those  bonds  by  the  Rock  Island  Company,  or 
for  such  consolidated  company,  on  anv  account  whatever,  be 
adjudged  to  have  been  voluntary  and^  unauthorized ;  that  it 
be  declared  that  no  right  of  action  ever  existed  for  the  reim- 
bursement thereof ;  that  the  proceedings  for  the  foreclosure, 
hereinafter  mentioned,  of  the  trust-deed,  be  decreed  to  have 
-  been  and  to  be  collusive,  fictitious,  and  fraudulent;  that  the 
decree  therein,  the  sale  thereunder,  the  personal  judgment 
against  the  consolidated  company,  and  all  other  proceedings 
had  under  such  decree,  be  held  to  be  fraudulent  and  void : 
that  the  organization  of  the  Iowa  Southern  &  Missouri  North- 
ern Railroad  Company,  hereinafter  mentioned,  the  consolida- 
tion of  the  last-named  company  with  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company,  and  all  acts  done  by  either  in  ex- 
ecution or  confirmation  thereof,  be  adjudged  to  be  void  ;  that 
an  accounting  be  had  between  the  plaintiff  and  the  South- 
western Railway  Company,  chartered  in  Missouri,  on  the  one 
part,  and  the  other  defendents,  charged  as  trustees,  on  the 
other  part,  as  to  all  proceedings  had  by  either,  involving  the 
receipt  or  lawful  disbursement  of  money,  in  which  theptaintiff 
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or  the  Chicago  &  Southwestern  Railway  Company,  chartered 
in  Missouri,  nad  or  have  any  interest,  as  welt  as  for  the  use 
and  occupation  of  the  road  and  franchises  of  the  latter  cora- 

fiany;  that  the  true  balance  be  ascertained,  and  the  parties 
rom  whom  and  to  whom  payable ;  that,  if  the  balance  should 
be  found  due  to  the  plaintiff  or  to  the  latter  company,  a  de- 
cree be  given  for  its  recovery  against  the  party  indebted,  and, 
if  the  balance  be  found  against  the  plaintiff  or  that  company, 
the  plaintiff  or  it  be  decreed  to  pay  tne  same,  which  the  plaint- 
iff oners  to  do  ;  that  the  line  of  railroad  running  from  the  Mis- 
souri river,  opposite  or  nearly  opposite  the  city  of  Leaven- 
worth in  Kansas,  by  way  of  Cameron,  to  the  state  line  between 
Iowa  and  Missouri,  be  decreed  to  belong  to  the  Chicago  & 
Southwestern  Railway  Company,  chartered  in  Missouri ;  that 
the  same  be  delivered  up  to  that  company,  free  and  discharged 
of  all  liens;  and  that  that  company  and  the  plaintiff  be  re- 
established in  all  tlie  rights,  properties,  and  franchises  of  that 
line  of  railroad;  and  for  general  relief. 

The  Chicago,  Rock  Island  &  Pacific  Railway  Company 
answered  the  bill,  and  Dows  and  Winston,  trustees,  also  an- 
swered it,  those  answers  being  filed  on  the  5th  of  March,  1 883. 
On  the  30th  of  March,  1883,  the  plaintiff  filed  exceptions  to  the 
first  answer,  and  on  the  2d  of  April,  1883,  exceptions  to  the 
second  answer.  These  exceptions  were  heard  by  the  court, 
held  by  Judges  McCrary  and  Kkekel,  and  were  overruled. 
The  opinion  of  the  court,  delivered  by  Judge  McCrarv,  is 
reported  in  18  Fed.  Rep.  209.  The  conclusion  of  the  cqurt 
was  that  the  articles  of  consolidation  between  the  Chicago  & 
Southwestern  Railway  Company  in  Missouri  and  the  Iowa 
corporation  of  the  same  name,  having  been  entered  into  on 
the  25th  of  September,  1869,  and  the  bill  not  having  been  filed 
until  the  2Sth  of  September,  1882,  and  a  case  of  concealed 
fraud  not  being  shown,  the  defenses  of  laches  and  of  a  bar 
under  the  statute  of  limitations  of  Missouri,  set  up  in  the 
answers,  must  be  sustained.  On  the  i6th  of  February,  1884, 
the  plaintiff  filed  an  amended  bill,  with  substantially  the  same 
prayers  as  those  of  the  original  bill. 

To  resume  the  history  oftheroad  ;  It  was  completed  after 
several  years,  and  the  money  with  which  this  was  done  was 
,  mainly  raised  by  the  sale  of  the  bonds  of  the  Southwestern 
Company,  indorsed  by  the  Rock  Island  Company,  and  the 
Rock  Island  Company  paid  the  interest  on  the  bonds,  as  it  had 
assumed  to  do.  The  possession  of  the  road,  as  it  became  fit. 
for  use,  was  taken  by  the  Rock  Island  Company,  so  that,  when 
it  was  completed  from  one  end  to  the  other,  it  was  in  the  pos- 
session ana  use  of  that  company,  and  so  remained  for  two  or 
three  years  afterwards.     The  Rock  Island  Company  says,  in 
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its  answer,  that  it  paid  the  interest  on  the  bonds  out  of  the  sale 
of  the  bonds  themselves,  according  to  the  contract,  until  the 
road  was  finished,  and  after  thatpilid  it  out  of  its  own  money, 
by  reason  of  its  obligation  as  guarantor  or  indorser  of  the 
bonds.  After  interest  had  thus  accrued  and  been  paid  in  this 
latter  mode  to  the  amount  of  $1,000,000,  according  to  its  state- 
ment, it  made  application  to  the  trustees  in  the  deed  of  trust 
for  a  foreclosure,  under  the  provisions  of  that  deed,  on  ac- 
count of  the  default  of  the  Southwestern  Company  in  paying 
such  interest.  The  trustees  accordingly  brought  such  a  suit 
in  the  circuit  court  of  the  United  States  for  the  district  of 
Iowa,  where  a  decree  was  rendered.  A  sale  of  the  South- 
western road  was  made  to  a  corporation  organized  under  the 
laws  of  Iowa  for  its  purchase.  Under  that  sale  a  deed  was 
made  to  that  company  by  the  Chicago  &  Southwestern  Rail- 
way Company,  by  order  of  the  court,  and  the  deed  and  sale 
were  confirmed.  To  that  suit  of  foreclosure  the  Chicago  & 
Southwestern  Railway  Company  and  the  Chicago,  Rock  Isl- 
and &  Pacific  Railway  Company  and  others  were  made  de- 
fendants, and  the  two  companies  appeared  by  counsel.  After 
the  second  consolidation,  m  which  tne  Atchison  branch  came 
into  the  Southwestern  Company,  that  company  issued  bonds 
to  raise  money  for  the  construction  of  this  Atchison  branch, 
and  a  mortgage  or  deed  of  trust  was  made  to  secure  the  pay- 
ment of  those  bonds,  which  was  a  first  mortgage  on  the  Atchi- 
son branch,  a  second  mortgage  on  the  remainder  of  the  con- 
solidated company's  road.  The  trustees  in  that  mortgage 
were  made  defendants  in  the  foreclosure  suit,  and  the  holders 
of  the  bonds  so  secured  were  afterwards,  on  motion,  admitted 
to  defend  for  their  interest  in  the  suit. 

After  the  sale  of  the  road  under  the  decree,  and  its  pur- 
chase by  the  new  organization,  which  was  called  the  "  Iowa 
Southerns  Missouri  Northern  Railroad  Company,"  that  com- 

Eany  entered  into  a  consolidation  with  the  Chicago,  Rock 
jland  &  Pacific  Company,  which  consolidation  included  other 
roads,  or  pieces  of  roads,  built  under  the  auspices  of  the  Rock 
Island  Company,  ail  of  which  were  now  consolidated  under 
the  name  of  the  "  Chicago,  Rock  Island  &  Pacific  Railway 
Company,"  whichistheprincipaldefendant  in  this  suit.  This 
suit  of  the  county  of  Leavenworth  is  founded  on  the  proposi- 
tion that  the  attempted  consolidation  of  the  Chicago  &  South- 
western Company  with  the  Atchison  Branch  Company  is  ut- 
terly void,  and  that  as  the  real  Southwestern  Company,  which 
issued  the  bonds  and  made  the  mortgage  on  which  the  fore- 
closure suit  and  sale  were  based,  was  never  served  with  proc- 
ess or  appeared  in  that  suit,  that  decree  and  foreclosure  sale 
are  also  void.     As  the  real  Southwestern  Company,  which 
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gave  this  mortgage,  refuses  to  take  any  steps  to  assert  its 
rights,  the  county  of  Leavenworth,  as  one  of  its  stockholders, 
comes  forward,  on  behalf  of  itself  and  other  stockholders,  to 
do  so,  and  prays  that  the  decree  and  sale  under  the  proceed- 
ings in  the  Iowa  circuit  court  be  set  aside  and  held  for  naught, 
as  well  as  the  pretended  second  consolidation.  Should  this 
second  consolidation  be  held  valid,  then  it  asks  that  the  sale 
of  the  road  under  that  decree,  and  the  decree  itself,  be  set  aside 
and  held  for  naught,  on  the  ground  of  fraud  and  abuse  of  trust 
by  the  Rock  Island  Company. 

The  first  question  considered  by  the  circuit  court  was 
whether  the  consolidation  with  the  Atchison  Branch  was  so 
void  that  no  company  formed  by  such  consolidation  had  an 
existence  making  it  capable  of  aoing  any  business,  and  espe- 
cially of  being  a  defendant  in  the  suit  to  foreclose  the  mort- 
gage for  $5,000,000.  The  court  said  :  "  It  is  obvious  that  if 
this  second  consolidation  company  was  not  the  legal  owner 
of  the  Chicago  &  Southwestern  Railroad,  and  was  not  liable 
for  the  bonds  and  mortgage,  then  no  company  was  before 
the  court  which  foreclosed  that  mortgage,  which  had  any  in- 
terest in  the  road,  or  was  under  any  obligation  to  defend  the 
suit.  As  we  have  already  stated  that  the  first  consolidated 
company  was  not  before  that  court  at  all,  nor  represented  in 
the  proceedings,  except  as  it  was  a  part  of  the  second  con- 
solidated company,  it  would  therefore  follow  that  the  fore- 
closure proceedings  are  void  as  to  the  real  Chicago  &  South- 
western Company ;  the  sale  of  its  road  is  void,  and  the 
consolidation  with  the  Chicago  &  Rock  Island,  as  transferring 
the  ownership  of  that.road,  is  ineffectual ;  and  the  real  South- 
western Company,  under  the  first  consolidation,  is  still  in  ex- 
istence, is  the  legal  owner  of  the  road,  and  has  a  right  to  pay 
the  overdue  interest  on  its  bonds,  and  to  take  possession  of  it. ' 

The  consolidation  took  place  in  Missouri  under  an  act  of 
that  state  approved  Marcii  24,  1870,  (Laws  25th  Gen.  Assem,, 
Adj.  Sess.,  89,)  the  first  section  of  which  is  as  fol- 
lows: "Section  l.  Any  two  or  more  railroad  com-  ^^'^°"  ''^ 
panies  in  this  state,  existing  under  either  general 
or  special  laws,  and  owning  railroads  constructed  wholly  or 
in  part,  which,  when  completed  and  connected,  will  form  in 
the  whole  or  in  the  main  one  continuous  line  of  railroad,  are 
hereby  authorized  to  consolidate  in  the  whole  or  in  the  main, 
and  form  one  company  owning  and  controlling  such  contin- 
uous line  of  road,  witn  all  the  powers,  rights,  privileges,  and 
immunities,  and  subject  to  all  the  obligations  and  liabilities 
to  the  state,  or  otherwise,  which  belonged  to  or  rested  upon  , 
either  of  the  companies  making  such  consolidation.     In  or- 
der to  accomplish  such  consolidation,  the  companies  inter* 
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ested  may  enter  into  contract  fixing  the  terms  and  conditions 
thereof,  which  shall  first  be  ratified  and  approved  by  a  ma- 
jority in  interest  of  all  the  stock  held  in  each  company  or 
road  proposing  to  consolidate,  at  a  meeting  of  the  stock- 
holders regularly  called  for  the  purpose,  or  by  the  approval, 
in  writing,  of  the  persons  or  parties  holding  and  represent- 
ing a  majority  of  such  stock.  A  certified  copy  of  such  arti- 
cles of  agreement,  w'ith  the  corporate  name  to  be  assumed 
by  the  new  company,  shall  be  filed  with  the  secretary  of  state, 
when  the  consolidation  shall  be  considered  duly  consum- 
mated, and  a  certified  copy  from  the  office  of  the  secretary 
of  state  shall  be  deemed  conclusive  evidence  thereof.  The 
board  of  directors  of  the  several  companies  may  then  pro- 
ceed to  carry  out  such  contract  according  to  its  provisions, 
calling  in  the  certificates  of  "stock  then  outstandmg  in  the 
several  companies  or  roads,  and  issuing  certificates  of  stock 
in  the  new  consolidated  company  under  such  corporate  name 
as  may  have  been  adopted ;  provided,  however,  that  the  fore- 
going provisions  of  tnis  section  shall  not  be  construed  to 
authorize  the  consolidation  of  any  railroad  companies  or 
roads,  except  when  by  such  consolidation  a  continuous  line 
of  road  is  secured,  running  in  the  whole  or  in  the  main  in  the 
same  general  direction  :  and  provided,  it  shall  not  be  lawful 
for  said  roads  to  consolidate,  in  the  whole  or  in  part,  when 
by  so  doing  it  will  deprive  the  public  of  the  benefit  of  com- 
petition between  said  roads.  And,  in  case  any  such  railroad 
companies  shall  consolidate  or  attempt  to  consolidate  their 
roads  contrary  to  the  provisions  of  this  act,  such  consolida- 
tion shall  be  void,  and  any  person  or  party  aggrieved,  whether 
stockholders  or  not,  may  bring  action  against  them  in  the  cir- 
cuit court  of  any  county  through  which  such  road  may  pass, 
which  court  shall  have  jurisdiction  in  the  case,  and  power  to 
restrain  by  injunction  or  otherwise.  And,  in  case  any  rail- 
road in  this  state  shall  hereafter  intersect  any  such  consoli- 
dated road,  said  road  or  roads  shall  have  the  right  to  run 
their  freight  cars  without  breaking  bulk  upon  said  consoli- 
dated road,  and  such  consolidated  road  snail  transact  the 
business  of  said  intersection  or  connecting  road  or  roads  on 
fair  and  reasonable  terms,  and  the  same  may  be  enforced  by 
appropriate  legislation.  Before  any  railroad  company  shall 
consolidate  their  roads,  under  the  provisions  of  this  act,  they 
shall  each  file  with  the  secretary  of  state  a  resolution  accept- 
ing the  provisions  thereof,  to  be  signed  by  their  respective 
presidents,  and  attested  by  their  respective  secretaries,  under 
►  the  seal  of  their  respective  companies,  which  resolution  shall 
have  been  passed  by  a  majority  vote  of  the  stock  of  each  at 
a  meeting  of  the  stockholders  thereof,  to  be  called  for  the 
purpose  of  considering  the  same." 
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The  circuit  court,  after  quoting  this  section  of  the  statute, 
proceeds  to  say :  "  A  certified  copy  of  the  articles  of  agree- 
ment under  which  the  consolidation  was  affected, 
with  the  corporate  name  of  the  new  company,  F»ii"T*toti« 
was  duly  filed  with  the  secretary  of  state,  as  this  ^JJiU^—*" 
law  requires.  But  there  is  no  evidence  in  this  rec-  TUouorMt. 
ord  of  the  filing  with  the  secretary  of  state,  by 
each  of  the  companies  so  consolidated,  of  a  resolution 
accepting  the  provisions  of  the  act,  passed  by  a  majority  of 
the  stockholders,  at  a  meeting  of  stocKholders  called  for  the 
purpose  of  considering  the  same,  nor  is  there  any  evidence 
of  such  meeting  of  the  stockholders  of  the  companies  sepa- 
rately, except  such  as  may  be  implied  from  the  certified  copy 
of  the  articles  of  agreement  of  consolidation  duly  filed  in  the 
secretary's  office.  Is  the  absence  of  any  evidence  of  these 
meetings  and  of  the  passage  of  the  resolutions  to  accept  the 
provisions  of  the  act  by  the  respective  companies,  fatal  to  the 
creation  of  the  new  consolidated  company,  when  all  other 
requirements  of  the  statute  shall  have  oeen  complied  with  ? 
It  will  be  observed  that  this  is  the  la.=t  provision  in  the  stat- 
ute, though  the  thing  ordered  to  be  done  is  one  of  the  first 
steps  required  in  tlie  process.  It  is  also  a  provision  that  may 
well  be  held  to  be  directory,  and  designed  to  secure  evidence 
that  each  ofthecompanies  intending  to  consolidate  recognized 
the  statute  as  the  sole  authority  for  such  consolidation,  and  their 
obligation  to  be  governed  by  its  provisions.  If  the  other  es- 
sential provisions  of  the  act  were  complied  with,  it  does  not 
necessarily  follow  that  the  whole  proceeding  would  be  void 
for  a  failure  to  comply  with  this  direction  of  the  act.  It  is 
argued,  however,  that  by  the  express  language  of  the  statute 
it  IS  declared  that,  'in  case  any  such  railroad  companies  shall 
consolidate  or  attempt  to  consolidate  their  roads  contrary  to 
the  provisions  o(  this  act,  such  consolidation  shall  be  void, 
and  any  person  or  party  aggrieved,  whether  stockholder  or 
not,  may  bring  action  against  them  in  the  circuit  court  of 
any  county  through  which  such  road  may  pass,  which  court 
shall  have  jurisdiction  in  the  case,  and  power  to  restrain  by 
injunction  or  otherwise,"  This  sentence  does  not  come  after, 
but  before,  the  provision  concerning  the  resolution,  accept- 
ing the  law  under  which  consolidation  is  made.  In  the  or- 
derly succession  of  ideas,  this  concerning  accepting  the  pro- 
visions of  the  statute  was  not  in  the  mind  of  the  draughtsman 
when  the  provision  making  the  consolidation  void  was  penned. 
On  the  other  hand,  the  hmitation  that  the  companies  which 
are  authorized  to  consolidate  are  only  those  whose  roads 
when  united  'will  form  in  the  whole  or  in  the  main  one  con- 
tinuous line  of  road,"  and  that  this  authority '  shall  not  be 
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construed  to  authorize  the  consolidation  of  any  railroad  com- 
panies or  ruads,  except  when  by  such  consolidation  a  con- 
tinuous line  of  road  is  secured,  running  in  the  whole  or  in  the 
main  in  the  same  general  direction,  •  *  *  and  it  shall 
not  be  lawful  for  said  roads  to  consolidate  in  the  whole  or  in 
part,  when  by  so  doing  it  will  deprive  the  public  of  the  ben- 
efit of  competition  between  such  roads,'  immediately  pre- 
cedes the  declaration  that  any  attempt  to  consolidate  con- 
trary to  the  provisions  of  the  act  shall  be  void.  It  is  the 
consolidation  of  such  roads  as  do  not  form  when  so  consoli- 
dated one  continuous  line,  but  may  be  made  ap  of  parallel 
and  competing  lines,  which  is  forbidden  and  declared  to  be 
void.  The  language  of  the  remedy  prescribed  by  the  stat- 
ute indicates  that  it  is  for  the  violation  of  this  principle  that 
it  is  given.  The  court  of  the  county  in  which  the  road  lies 
or  through  which  it  passes,  not  that  where  the  company  has 
its  organization  or  offices,  shall  have  jurisdiction,  and  the 
remedy  shall  be  to  restrain  the  company  by  injunction  or 
otherwise.  It  is  the  continuity  or  parallelism  of  the  roads, 
the  benefit  of  competition  by  roads  between  the  same  points 
which  is  to  be  secured.  And  it  is  clear  that  the  legislature 
was  not  so  much  interested  about  the  companies  and  their 
amalgamation  into  one  company  as  they  were  that  rival  roads 
and  competing  roads  should  not  be  consolidated  and  brought 
under  the  same  control.  I  doubt  very  much  whether  the 
legislature  intended  to  declare  that  even  for  a  violation  of 
this  principle,  much  less  ot  any  of  the  other  mere  details  of 
the  mode  of  accomplishing  a  consolidation,  it  should  be  ab> 
solutely  void,  void  ab  initio,  void  everywhere  and  under  ail 
circumstances,  but  only,  as  the  word  '  void  '  is  so  often  used 
in  legislation  and  in  written  agreements,  that  it  should  be 
voidable ;  that  if  on  investigation  the  roads  were  of  that 
character  which  the  statute  forbade  to  be  consolidated,  the 
proper  court  could  so  declare,  and  annul  and  avoid  the  con- 
solidation. This  is  the  more  reasonable,  as  the  parallelism  or 
competing  character  of  the  two  roads,  if  it  were  disputed, 
could  only  be  satisfactorily  ascertained  by  a  judicial  investi- 
gation, and  it  could  not  be  permitted  that  any  man  who 
wished  to  do  so  could  assume  for  himself  that  the  consolida- 
tion was  void,  and  act  accordingly.  Without  the  aid  of  the 
statute,  if  the  legislature  or  the  governor  or  the  attorney 
general  of  the  state  believed  the  roads  were  not  such  as  the 
law  permittnd  to  be  consolidated,  they  could,  by  the  institu- 
tion of  proper  proceeding  in  a  court  of^justice,  have  the  act  of 
consolidation  annulled,  if  they  were  correct  in  their  views. 
This  statute  confers  the  right  on  any  person  aggrieved  by  such 
improper  consolidation  to  have  rehef  by  application  to  the 
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proper  court,  which  would  not  otherwise  exist.  In  regard 
to  the  acceptance  of  the  provisions  of  the  consolidation  act 
to  be  filed  with  the  secretary  of  state,  this  is  eminently  a 
matter  between  the  state  and  the  corporations  whose  rights 
are  affected,  and  if,  on  a  failure  to  file  such  acceptance,  the 
consolidation  is  to  become  void,  it  is  the  privilege  of  the 
state  to  enforce  the  forfeiture  or  annulment,  and  not  of  every 
private  person  who  shows  no  injustice  or  injury  done  to  him- 
self. But  if  this  were  more  doubtful  than  it  is,  it  appears  to 
me  that  the  proposition  here  insisted  on  is  concluded  by  this 
language  of  the  act:  'A  certified  copy  of  such 
articles  of  agreement,  (for  consolidation.)  with  the  c*ieiuin«f- 
corporate  name  to  be  assumed  by  the  new  com-  J^"'"'!'' 
pany,  shall  be  filed  with  the  secretary  of  state,  ^rtMmot 
when  the  consolidation  shall  be  considered  duly  igncMit. 
consummated,  and  a  certified  copy  from  the  office 
of  the  secretary  of  state  shall  be  deemed  conclusive  evidence 
thereof."  This  certified  copy  from  the  secretary's  office  is  to 
be  evidence  of  something.  Let  us  consider  what,  and  its 
effect  as  evidence,  (i)  Of  what  is  it  to  be  a  copy?  Of  the 
articles  of  agreement  for  consolidation  made  by  the  com- 
panies to  be  consolidated  ;  not  of  all  the  requirements  of  the 
statute,  preliminary  or  otherwise.  (2)  What  shall  it  prove  ? 
That  thereafter  the  consolidation  shall  be  considered  duly 
consummated.  There  is  no  ambiguity  in  this.  It  shall  be 
evidence  that  the  consolidation  has  been  perfected,  and  has 
resulted  in  the  creation  of  a  new  corporation,  whose  name  is 
to  be  found  in  this  certified^copy.  (3)  What  is  the  effect  of 
this  evider.ce?  The  statute  says  it  shall  be  conclusive.  It 
is  not  necessary  here  to  hold  that,  in  a  direct  proceeding  on 
the  part  of  the  state  to  have  a  declaration  of  the  nullity  of 
such  a  consolidation,  no  evidence  can  be  received  to  impeach 
the  validity  of  the  original  aQt  of  consolidation.  It  is  my 
opinion  that  in  such  case  the  certified  copy  from  the  secre- 
tary's  office  would  not  be  conclusive,  but  prima  facie,  evi- 
dence. But  what  is  meant,  and  what  is  reasonable,  is  that 
when  a  corporation  so  organized  comes  into  a  court  of  jus- 
tice, either  as  plaintiff  or  defendant,  in  a  contest  with  indi- 
viduals or  other  corporations  in  regard  to  any  matter  affect- 
ing its  rights,  its  powers,  its  authority  to  make  contracts,  to 
sue  or  to  be  sued,  the  production  of  the  paper  mentioned 
shall  end  all  inquiry  into  its  existence  as  a  corporation,  with 
such  powers  as  the  law  confers  on  it.  It  would  be  burden- 
some in  the  extreme,  a  hardship  altogether  unnecessary  to 
any  proper  purpose,  to  require  of  a  corporation  doing  an  im- 
mense business  to  prove,  in  every  controversy  it  may  have 
growing  out  of  that  business,  that  all  the  steps  which  the 
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lawdirectsfortheconsolidatioQ  proceedings  have  been  strictly 
complied  with.  The  haixlship  would  be  as  great  on  those 
who  sue  it  for  violated  duty  of  contract,  or  otherwise,  to  be 
required  to  prove  in  the  same  manner  the  existence  of  the 
corporation  which  they  bring  into  court.  The  question  ol 
the  existence  of  this  corporation  arises  incidentally  in  this 
effort  of  the  county  of  Leavenworth  to  assert  the  rights  of 
another  company,  and,  though  the  bill  prays  that  the  consol- 
idation be  held  void,  it  is  not  (he  state  wKich  makes  this  re- 
quest, or  institutes  or  controls  this  proceeding,  nor  is  the 
proceeding  itself  of  the  character  of  a  direct  suit  for  the  pur- 
pose of  procuring  such  a  decree,  which  would  bind  the  com- 
pany in  any  other  case.  \  am  of  the  opinion  that  the  consol- 
idation of  August,  1871,  was  valid,  and  that  the  corporation 
thus  formed  succeeded  to  the  rights,  the  property,  and  the 
obligations  of  the  Chicago  &  Southwestern  Company  created 
by  the  consolidation  of  September,  1 869,  and  that  it  was  the 
proper  party  to  be  sued,  and  to  represent  all  the  interests  ol 
all  the  stockholders  in  all  the  corporations  of  which  it  was 
composed,  including  the  county  of  Leavenworth  as  one  of 
these  stockholders."  We  have  carefully  considered  the  views 
urged  on  the  part  of  the  appellant,  in  regard  to  the  proposi- 
tions thus  laid  down  by  the  circuit  court,  and  are  of  opinion 
that  those  propositions  are  sound  ;  and  it  is  sufficient  for  us 
to  express  our  concurrence  in  them,  without  adding  more. 

The  circuit  court  in  its  opinion  next  discusses  thequestion 
of  the  validity  of  the  proceedings  in  the  circuit  courtof  the 
United  States  for  the  district  of  Iowa,  under  which  the  road  of 
the  Southwestern  Companv  was  sold,  and  afterwards  became 
a  part  of  the  new  system  of  consolidated  roads  held  by  the 
Rock  Island  Company,  and  says  :  "  The  matter  is  much  sim- 
plified by  the  fact  that  that  court  had  jurisdiction  of  the  case. 
jurisdiction  of  the  parties  plaintiff  and  defendant. 
to^iM«re  of  all  the  necessary  parties  to  the  relief  sought. 
proTHdiif*.  and  of  the  subject  matter  of  the  suit.  For  any 
mere  error  of  that  court  in  its  decison  on  matters 
of  law  or  of  fact,  the  proper  remedy  was  by  appeal  and  one 
of  the  parties  did  as  to  its  own  interest  take  such  appeal  w 
the  supreme  courtof  the  United  States,  which  affirmed  the 
decree.  Another  remedy  was  by  bill  of  review,  asking  the 
same  court  to  reconsider  and  reverse  or  modify  its  decree 
on  the  same  or  on  newly  discovered  evidence.  This  course 
has  not  been  adopted,  and  it  admits  of  very  serious  doubt 
whether  any  proceeding  can  be  sustained  in  any  other  court, 
the  purpose  of  which  is  to  set  aside  the  decree  of  that  court 
in  the  matter  of  which  it  had  jurisdiction.  I  know  of  no  rea- 
son why  the  suit  to  have  a  decree  declaring  null  and  voiding 
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foreclosure  proceedings  of  that  court,  by  reason  of  any  fraud 
in  it  procurement,  whether  it  be  legalfraud  implied  from  the 
relations  of  the  parties,  or  actual  fraud  practiced  in  the  prog- 
ress of  the  case,  should  not  have  been  brought  in  the  court 
where  these  proceedings  were  had.  Considering,  however, 
the  jurisdiction  of  this  court — the  circuit  court  for  the  west- 
ern district  of  Missouri — to  grant  some  form  of  relief  incon- 
sistent with  the  binding  efficacy  of  the  decrees  of  the  circuit 
court  for  the  district  ot  Iowa,  let  us  inquire  on  what  grounds 
the  efficacy  of  those  decrees  is  denied.  Although  in  trie  more 
enlarged  use  ot  the  word  it  may  be  said  the  grounds  are  all 
founded  on  fraud,  they  present  in  reality  two  distinct  prop- 
ositions, namely :  (i)  That  such  were  the  relations  of  the 
trustees  in  the  mortgage  to  the  Chicago,  Rock  Island  &  Pa- 
cific Company,  at  whose  instance  the  mortage  was  foreclosed, 
and  the  relations  of  those  trustees  and  the  governing  officers 
of  the  Rock  Island  Company  to  the  debtor,  the  Southwest- 
ern Company,  and  the  relations  of  the  ofiicers  of  both  these 
companies  to  each  other  and  to  both  of  their  companies,  that 
that  there  could  be  no  just  and  rightful  foreclosure  as  be- 
tween these  parties,  and  that  the  action  of  the  trustees  in  the 
mortgage  deed  and  of  the  Rock  Island  Company,  as  moved 
hy  its  officers,  in  promoting  the  foreclosure,  was  a  viola- 
tion of  the  trust  reposed  in  all  these  parties,  for  the  breach 
of  which  the  whole  proceeding  must  be  held  void." 

By  a  statement  in  the  brief  of  the  counsel  for  the  appellant, 
showing  the  shares  of  the  stock  and  the  stockholders  of  the 
Chicago  &  Southwestern  Railway  Company,  as  voted  at  the 
meetings  of  the  stockholders  from  1869  to  1876,  inclusive, 
and  a  list  of  its  officers  and  directors  during  the  same  period, 
the  following  appears:  At  the  first  meeting  of  the  stock- 
holders of  the  consolidated  company,  in  1869,  there  were 
present  10,396  shares,  being  those  held  in  the  original  con- 
stituent companies.  Of  these  shares,  Leavenworth  county 
voted  3,000,  the  East  Leavenworth  Improvement  Associa- 
tion 5,000,  four  officers  and  directors  of  the  Rock  Island  Com- 
pany ID  each,  and  the  remaining  shares  were  held  by  various 
individuals  in  small  amounts.  Thirteen  directors  were  elec- 
ted at  that  meetinff,  of  whom  five  were  officers  or  directors 
of  the  Rock  IsranJ  Railroad  Company,  one  of  such  five  being 
its  general  solicitor.  No  meeting  of  the  stockholders  was 
held  in  1870.  In  1871,  at  the  stockholders' meeting,  67,500 
shares  were  voted,  of  which  25,000  were  voted  by  such  gen- 
eral solicitor,  and  25,000  by  another  person  connected  with 
the  Rock  Island  Company.  Of  the  directory  of  thirteenper- 
sons,  nine  were  officers  or  directors  of  the  Rock  Island  Com- 
pany.    Two  of  the  five  officers  of  the  road,  namely,  the  treas- 
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urer  and  transfer  agent  and  the  general  solicitor,  were  con- 
nected with  the  Rock  Island  Company :  and,  of  the  execu- 
tive committee  of  five,  three  were  o£Bcers  of  the  latter  com- 
pany. At  the  stockholders'  meeting  in  1872,  88,719  shares 
were  voted,  of  which  60,933  were  voted  by  persons  connected 
)vith  the  Rock  Island  Conipany  ;  and  on  the  day  after  such 
meeting  68,247  shares  of  the  stock  of  the  Southwestern  Com< 
pany  were  transferred  to  the  president  of  the  Rock  Island 
Company,  who  was  also  a  directorof  the  Southwestern  Com- 
pany. 011872,  nine  out  of  the  thirteendirectorsof  the  South- 
western Company,  including  the  president  and  the  treasurer, 
were  representatives  of  the  Rock  Island  Company,  as  were 
also  three  out  of  the  five  membersof  the  executive  committee. 
In  1873,  77,284shares  were  voted,  of  which  68,250  were  voted 
by  persons  connected  with  the  Rock  Island  Company,  allot 
the  shares  so  voted,  except  1,505,  being  represented  by  the  so. 
lictorof  the  Rock  Island  Com  pany.  Of  the  board  of  directors 
of  the  Southwestern  Company  during  1872,  nine  of  the  thirteen 
were  officers  or  directors  or  employes  of  the  Rock  Island  Com- 
pany. At  the  stockholders'  meeting  in  1874,  74,628  shares 
were  voted,  of  which  all  except  504  were  voted  by  representa- 
tives of  the  Rock  Island  Company.  At  the  stockholders'  meet- 
ing in  1875,  75,781  shares  were  voted,  all  of  which  were  voted 
by  representatives  of  the  Rock  Island  Company.  At  the 
stockholders'  meeting  in  1876,  76,788  shares  were  voted,  all 
but  505  of  which  were  voted  by  the  general  solicitor  of  the 
Rock  Island  Company,  as  proxy.  At  the  subsequent  meet- 
ings of  the  stockholders,  held  down  to  1880,  68,246  shares 
were  voted  in  the  interest  of  the  Rock  Island  Company.  It 
does  not  appear  by  the  records  that  there  has  been  any 
meeting  of  the  board  of  directors  of  the  Southwestern  Com- 
pany, or  any  election  of  officers  of  the  company  other  than 
directors,  since  1876. 

This  state  of  things  is  summed  up  thus  in  the  opinion  of 
the  circuit  court:  "It  must  be  admitted  that  the  case  made 

is  a  very  strong  one.  One  of  the  trustees  of  the 
FidMUrj  w.  mortgage  deed  was  a  director  in  the  Rock  Island 
offi«n*r  Company;  both  the  others  were  stockholders  in  it. 
napiatM.       The  president  of  the  Rock  Island  Company  was 

presiaent  of  the  Southwestern  Company.  A  ma- 
jority of  the  directors  of  the  Southwestern  Company  were 
directors  in  the  Rock  Island  Company.  There  was  in  the 
hands  of  the  president  of  the  Rock  Island  Company  a  major- 
ity of  the  stock  of  the  Southwestern  Company.  The  attor- 
ney who  appeared  and  represented  the  Southwestern  Com- 
pany had  been  previously  m  the  employ  of  the  Rock  Island 
Company,  and  the  attorneys   who  brought  the  foreclosure 
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suit  in  the  name  of  the  trustees  were  afterwards,  in  many 
matters,  attorneys  for  the  Rock  Island  Company,  and  one  of 
the  attorneys  of^the  Rock  Island  Company  in  the  foreclosure 
suit  was  at  the  time  a  director  in  tne  Southwestern  Cora- 
pany."  On  these  facts  the  circuit  court  remarks  as  follows: 
"As  regards  the  attorneys,  it  can  hardly  be  admitted,  as  an 
impeachment  of  the  attorney  of  the  defendant  the  South- 
western Company,  that  he  had  been  or  was  afterwards  anat- 
tornev  of  the  Rock  Island  Company,  nor  will  it  be  presumed 
that  if  he  was  then  in  the  employment  of  the  Rock  Island 
Company  in  other  matters,  that  he  did  not  or  would  not  faith- 
fully represent  the  Southwestern  Company  in  this  matter, 
and  his  character  repels  any  such  inference.  Nor  does  the 
fact  that  the  attorney  of  the  Rock  Island  Company  was  a  di- 
rector in  the  Southwestern  Company,  though  the  intejest  of 
the  two  companies  might  conflict,  preclude  him  from  acting 
as  attorney  for  the  former  company,  and  we  see  no  reason 
why  the  men  then  and  afterwards  attorneys  for  the  Rock  Isl- 
and Company  should  not  represent  the  trustees  in  the  mort- 
gage,  as  there  was  no  conflict  of  interest  between  the  trus- 
tees and  the  Rock  Island  Company.  In  reference  to  the 
relations  of  the  officers  of  the  two  companies  to  those  compan- 
ies and  to  each  other,  it  is  quite  apparent  that,  from  the  con- 
solidation of  the  Iowa  and  tne  Missouricompanieson  the  25th 
of  September,  1868,  and  the  contract  between  the  consoli- 
dated company  and  the  Rock  Island  on  the  ist  day  of  Octo- 
ber, that  the  purpose  of  the  Rock  Island  Company,  or  of  those 
who  had  its  control,  was  to  secure  and  retain  a  paramount 
influence  in  the  directory  of  the  Chicago  &  Southwestern ; 
and  in  point  of  fact  it  cannot  be  doubted  that  it  did  obtain 
and  exercise  at  times  such  conlrol.  While  it  is  not  necessary 
to  consider  that  the  purpose  of  this  control  was  to  injure  the 
Southwestern  Company,  but  in  the  view  of  all  the  parties  it 
was  to  advance  the  interest  of  both  companies,  itis  certainly 
true  that  the  primary  object  in  the  minds  of  those  control- 
ling the  Rock  Island  Company  was  to  make  the  other  road  a 
subsidiary  and  feeding  road  to  its  own  line.  This  purpose 
was  not  necessarily  a  bad  one,  and  was  or  might  have  been 
consistent  with  the  best  interests  of  both  companies.  The 
Rock  Island  Company  paid  a  valuable  consideration  for  this 
control,  and  the  other  company  received  it.  It  indorsed  the 
bonds  of  the  Southwestern  Company  to  the  amount  of  $5,- 
000,000,  and  agreed  to  protect  it  against  a  foreclosure  of  the 
mortgage  given  to  secure  the  payment  of  these  bonds  during 
the  period  of  construction  of  the  road.  The  burden  of  this 
obligation  and  its  importance  to  the  success  of  the  undevel- 
oped enterprise  of  the  new  company  cannot  be  easily  over- 
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rated.  The  road  could  not  have  been  built  without  it.  The 
money  for  the  construction  of  the  track  and  laying  it  with 
iron  came  almost  exclusively  from  the  sale  of  these  bonds, 
and  that  the  money  was  raised  on  them  was  due,  not  to  the 
credit  of  the  Southwestern  Companv  or  to  the  mortgage 
on  a  road  barely  begun,  but  to  the  indorsement  of  the  Rock 
Island  Company,  and  the  credit  which  that  indorsement  gave 
to  the  bonds.  This  credit  and  assumption  of  liability  by  the 
Rock  Island  Company  enabled  the  Southwestern  Company 
to  build  its  road  to  completion.  There  was  nothing,  there- 
fore, fraudulent  or  oppressive  in  that  company's  seeking  to 
retain  such  control  oi  the  road  as  would  enable  it  to  realize 
the  consideration  for  which  it  assumed  this  obligation  of  $;,- 
000,000.  Matters  were  in  this  condition  when  tne  road  was 
completed,  but  the  Southwestern  Company  had  no  means  of 
equipping  its  road  with  rolling  stock  and  meeting  other  nec- 
essary outlays.  The  Rock  Island  Company  fumisijed  this, 
and  used  the  road  underan  arrangement  for  lease,  never,  per- 
haps, fully  consummated.  But  at  the  end  of  two  or  three 
years,  in  which  it  kept  an  account  of  receipts  and  expendi- 
tures, it  was  found  that  the  Southwestern  Company  was  in- 
debted over  a  million  of  dollars  for  repairs  and  construction 
of  the  road,  and  had  defaulted  in  payment  of  the  interest  on 
its  bonds  to  an  amount  nearly  equal,  the  coupons  for  which 
had  been  paid  by  the  Rock  Island  Company  as  indorser,  and 
were  held  by  it.  That  company  determined  then  to  assert 
the  right  which  its  contract  gave  to  have  the  mortgage  fore- 
closea  to  satisfy  the  interest  which  it  had  paid  on  the  bonds 
it  had  indorsed.  Unless  there  was  some  injustice  in  the  man- 
ner in  which  it  had  managed  the  road  or  kept  its  accounts,  I 
see  no  defect  in  its  right  to  insist  on  the  foreclosure.  If  the 
Rock  Island  Company  had  a  right  to  insist  on  this  foreclos- 
ure, it  was  the  duty  of  the  trustees  in  the  deed  of  trust  to 
bring  the  suit  for  that  purpose.  I  am  unable  to  see  anything 
in  the  fact  that  some  of^  the  same  men  were  found  to  be  trus- 
tees in  this  deed  and  directors  in  the  Rock  Island  Company, 
and  that  directors  in  the  Southwestern  Company  were  also 
directors  in  the  Rock  Island  Company,  whith  should  block 
the  course  of  justice,  paralyze  the  power  of  the  court,  and  de- 
prive the  creditor  corporation  of  all  remedy  for  the  enforce- 
ment of  its  lien.  If  it  could  be  shown  that  the  Southwestern 
Company  did  not  owe  this  interest,  or  that  the  Rock  Island 
Company  had  in  its  hands  the  means  of  the  Southwestern 
Company  to  meet  this  obligation,  and  that  by  reason  of  col- 
lusion between  those  who  controlled  both  companies  this 
fact  was  suppressed  or  concealed,  it  would  present  a  strong- 
case  for  relief.     But  this  would  be  actual  fraud,  and  one  not 
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necessarily  growing  out  of  the  influence  of  the  Rock  Island 
directory  over  that  of  the  Southwestern.  Notwithstanding 
the  commingling  of  officers,  the  corporations  were  distinct 
corporations.  They  had  a  right  to  make  contracts  with  each 
other  in  their  corporate  capacities,  and  they  could  sue  and  be 
sued  by  each  other  in  regard  t9  those  contracts;  and  the 
<^uestion  is  not,  could  they  do  these  things,  but  have  the  rela- 
tions of  the  parties — the  trust  relations,  if,  indeed,  such  ex- 
isted— been  abused  to  the  serious  injury  of  the  Southwestern 
Company  ?  In  regard  to  the  legal  right  of  the  Rock  Island 
Company  to  have  the  mortgage  foreclosed  in  satisfaction  of 
the  sura  paid  by  it  for  interest  after  the  completion  of  the 
road,  it  seems  to  me  there  can  be  no  reasonable  doubt." 

The  counsel  for  the  appellant,  in  his  brief,  after  urging  the 
proposition  that  the  plaintiff  is  entitled  to  bring  and  maintain 
this  suit  (or  the  relief  prayed,  contends  that,  by  reason  of  the 
trust  relations  existing  between  the  Rock  Island  and  the 
Southwestern  Companies,  quite  aside  from  any  proof  of  actual 
fraud  or  damage,  the  decree  of  foreclosure  is  no  bar  to  the 
accounting  and  relief  sought  by  the  bill  in  this  case.  To  sup- 
port this  proposition  the  cases  are  cited  of  Davoue  v.  Fan- 
ning, 2  Johns.  (N.  Y.)  Ch.,  252 ;  Michoud  v.  Girod,  4  How. 
(U.  S.),  503  ;  Koehler  v.  Black  River  Falls  Iron  Co.,  2  Black 
(U.  S.},  71  s  ;  Druri^  v.  Cross,  7  Wall.  (U.  S.),  299;  Marsh  : 


Whitmore.  21  Wall.  (U.  S.),  178,  183.  184 ;  Jackson  v.  Ludel- 
ine, /(/,  616;  Twin-Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587; 
Warden  v.  Union, Pac.  R.  Co.,  103  U.  S.  651,  i  Am.  &  Eng. 


R.  Cas.  427;  Thomas  v.  Brownville,  Ft.  K.  &  P.  R.  Co.,  109 
U.  S.  522,  16  Am.  &  Eng.  R.  Cas.  557 ;  Allen  v.  Gillette,  127 
U.  S.  589;  Benson  v.  Heathorn,  i  Young  &C.  Ch.  326;  Rail- 
way Co.  V.  Blakie,  i  Macq,  H.  L.  Cas.  461 ;  Lydney  &  W. 
Iron  Ore  Co.  v.  Bird,  55  Law  T.  (N.  S.).  558  ;  Hoyle  v.  Flatts- 
ville  &  M.  R.  Co.,  54  N.  Y.  314;  and  other  cases. 

But,  notwithstanding  the  general  principle  laid  down  in- 
the  cases  cited,  we  concur  in  the  views  thus  taken  of  the 
present  case  by  the  circuit  court,  and  place  our  decision  as 
to  this  branch  of  it,  on  the  same  grounds. 

The  next  proposition  considered  by  the  circuit  court  is  as 
to  whether  there  was  any  actual  fraud  perpetrated  in  the 
progress  of  the  foreclosure  suit,  to  the  prejudice 
of  the  present  plaintiff.     On  that  question  the  cir-    *fi"ifr»»J 
cuit  court  says,  in  its  opinion:     "The   principal     "irt^!'"^ 
ground  of  complaint  under  this  head  is  that  the 
Rock  Island  Company,  being  in  actual  possession  and  use  of 
the  road  on  which  the  mortgage  was  a  lien,  should  have  used 
its  revenue  first  to  pay  the  interest,  and  have  postponed  the 
repairs  and  construction  to  that  purpose.    The  proper  place 


to  have  made  this  defense  was  in  the  foreclosure  suit  Though 
it  may  be  said  that  the  Southwestern  Company  made  no  such 
defense  because  it  was  in  the  control  of  the  Rock  Island  Com- 
pany directory,  which  is  plausible,  if  not  sound,  it  is  to  be 
observed  that  this  suit  was  in  the  court  for  more  than  a  year; 
that  it  is  hardly  possible  that  the  authorities  of  the  county  of 
Leavenworth  did  not  know  of  its  pendency,  and  who  were 
the  directors  of  its  own  company,  and  if  it  had  at  any  time 
appeared  in  that  court  and  sought  to  make  the  defense  it 
now  sets  up  it  would  have  been  permitted  to  do  so.  Such 
defense,  including  also  the  correctness  of  the  accounts  of  the 
Rock  Island  Company,  was  made  by  a  Mr.  Mueller,  repre- 
sentative of  the  bondholders  of  the  second  mortgage  made 
to  obtain  money  to  build  the  Atchison  branch.  On  his  mo- 
tion he  was  made  defendant,  and  permitted  to  file  a  cross- 
bill. The  claim  of  the  Rock  Island  Company  for  the  interest 
paid  by  it  a^  indorser,  its  claim  for  expenditures  in  repairs 
and  construction,  and  the  correctness  of  its  accounts  and  its 
appropriation  of  the  receipts  from  the  Southwestern  Road, 
were  all  assailed  by  him  in  a  cross-bill,  and  referred  to  a  mas- 
ter, before  whom  his  counsel  appeared,  and  to  whose  report 
he  excepted.  This  report  was  confirmed,  and  became  the 
basis  of  the  decree  as  to  the  amount  due  the  Rock  Island 
Company  under  the  mortgage,  and  of  a 'personal  judgment 
for  repairs  and  construction.  From  this  decree  Mueller  took 
an  appeal  to  the  supreme  court  of  the  United  States,  where 
the  decree  was  affirmed.  But  I  must  add  that  even  now,  after 
all  the  proofs  taken  in  the  present  case,  I  do  not  see  that,  if 
the  county  of  Leavenworth  had  been  a  party  to  that  suit,  or 
if  the  counsel  for  the  Southwestern  Company  had  been  ever 
so  anxious  to  prevent  a  foreclosure,  what  defense  could  have 
been  successfully  presented,  or  how  he  could  have  dimin- 
ished the  amount  which  the  court  found  to  be  due  from 
that  company  on  the  mortgage.  The  case  is  one  not  uncom- 
mon of  a  road  completed  which  in  its  first  years  did  not  earn 
enough  money  to  pay  its  running  expenses,  its  necessary  re- 
pairs, and  the  interest  on  its  bonded  debt.  Such  roads  nave 
often  been  sold  out  under  foreclosure  proceedings,  and,  pass- 
ing into  other  hands,  have  become  successful  and  profitable 
enterprises.  The  original  owners  see  then,  when  it  is  too 
late,  that  they  permitted  a  valuable  property  to  pass  from 
them  which  they  would  gladly  reclaim.  But  courts  of  equity 
do  not  sit  to  restore  opportunities  or  renew  possibilities  which 
have  been  permitted  to  pass  by  the  neglect,  the  ignorance,  or 
even  the  want  of  means  of  those  to  whom  they  were  once 
presented.  It  follows  from  these  views,  without  reference 
to  many  other  matters  presented  for  consideration,  that  the 
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f>laintifF  is  not  entitled  to  the  relief  it  asks,  or  to  any-  relief 
ounded  on  this  bill.  It  must  therefore  be  dismissed,  and  it 
is  so  ordered." 

On  the  question  thus  considered  the  counsel  for  the  appel- 
lant cites  the  cases  of  U.  S.  w.  Throckmorton,  q8  U.  S.6i,  and 
Pacific  R.  Co.  v.  Missouri  Pac.  R.  Co.,  iii  U.  S.  505.  But 
we  concur  in  the  views  of  the  circuit  court,  and  are  of  opin- 
ion that  it  is  not  shown  that  the  decree  in  the  foreclosure 
suit  was  procured  by  fraud  or  collusion.  It  would  serve  no 
good  purpose  to  examine  in  detail  the  testimony  bearing  on 
this  subject  These  conclusions  make  it  unnecessary  to  cOn- 
sider  the  defenses  of  the  statute  of  limitations  and  of  laches, 
as  urged  by  the  appellees.  The  decree  of  the  circuit  court 
is  affirmed. 

Fuller,  C.  J.,  and  Brewer,  J.,  did  not  sit  in  this  case,  or 
take  any  part  in  its  decision. 

Contolidation  of  Corporations.— See  State  v.  Keokuk  &  W.  R.  Co.  (Mo.). 
41  Am.  &.  Eng.  B.  Cas.  694;  Frazier  v.  East  Tennessee,  V.  &  G.  R.  Co. 
(Tenn.).  40  /li.  358  ;  /n  re  Washington  St.  A.  &  P.  R.  Co.  (N.  V.),  40  fd. 

gl8;  Gulf.  C.  &  S.  F.  R.Co.  v.  Newell  {Tex.).  38 /rf.  503  ;  Stale  W.Chicago. 
.  &  Q.  R.  Co.  (Neb.),  36  Id.  504,  note  510;  State  v.  Atchison  &  N,  R.  Co. 
(Neb.},  32  /rf.  388;  Central  &  M.  R.  Co.  v.  Morris  (Tex.).  28  Id.  50;  Mills 
V.  Central  R.  Co.  (N,  J.),  24  Id.  47 ;  Leavenworth  County  v.  Chicago,  R.  L 
*  P.  R.  Co.  (C.  C),  22  Id.  61 ;  State  Treasurer  v.  Auditor  General  (Mich.),  13 
Id.  296,  note  304;  State  v.  Vanderbiit  (Ohio),  8  Id.  657;  Archer  v.  Terre 
Haute  A  I.  R.  Co.  (111.),  7  Id.  249;  Rodgers  v.  WelU  (Mich.),  6  Id.  598; 
Houston  &.  T.  C.  R.  Co.  v.  Shirley  (Tex.).  4  ^d.  443. 


Central  Trust  Co.  v.  Grant  Locomotive  Works  et  al. 

(Two  Cases.) 
Dayton,  Fort  Wayne  &  Chicago  R.  Co.  v.  Grant  Lo- 
comotive Works  etal. 
Central  Trust  Co.  v.  Grant,  (Two  Cases.) 
Davton,  Fort  Wayne  &  Chicago  R.  Co.  v.  Grant. 
ii3S  U.  S.  207.) 

Foreclowira — Paymantof  Prlc«  of  Rolling  Stock— Right  of  PurchaMr  to 
Appeal.— If  the  decree  of  sale  in  foreclosure  proceedings  requires  the  pur- 
chaser to  pay  down  a  specified  sum  in  cash,  and  to  pay  such  further  [por- 
tions of  their  bid  in  cash  as  may  be  necessary  to  meet  such  other  claims 
as  the  court  naay  adjudge  to  be  prior  in  equity  to  the  mortgages,  the  pur- 
chasers have  no  interest  in  the  application  of  the  sums  which  the  court 
requires  to  be  paid  in  cash  whether  the  payments  are  to  be  made  for  the 
benefit  of  the  bondholders,  or  partly  for  the  benefit  of  the  bondholders 
and  partly  for  the  benefit  of  persons  holding  claims  against  the  mortgagor, 


D.gnzcdbyGoOgIc 


and  thay  are  not  entitled  to  appeal  from  a  decree  requiriiw  paymeat  o(  a 
claim  for  rentals  and  for  the  purchase  price  of  rolling  stocK. 

Sam« — Finality  of  D«cr«0 — Powar  of  Court  to  Vacata. — A  decree  in  fore- 
closure proceedings  determining  the  ownership  of  certain  rolling  stock 
and  the  right  to  its  possession,  and  finding  that  it  was  essential  to  the  op- 
eration of  the  road  by  the  receiver  and  should  be  purchased  by  him ;  that 
certain  amounts  should  be  paid  for  the  rentals  and  that  the  purchase  price 
should  be  made  a  charge  upon  the  earnings,  income  and  property  ol  the 
railroad  company,  and  that  any  balance  unpaid  at  the  date  of  its  foreclosure 
sale  should  be  a  first  lien  upon  the  railroad  and  the  sale  should  be  subject 
thereto,  is  final  in  its  nature  and  cannot  be  vacated  by  the  court  of  its  own 
motion  at  a  term  subsequent  to  that  at  which  it  was  entered. 

flill  of  Raviaw— Amandment  of  Patltion  for  Re-hearing — Discretion  of 
Court. — The  granting  of  leave  to  amend  and  supplement  a  petition  lor  a  re- 
hearing of  a  decree  and  to  tile  it  as  an  original  bill  of  review  as  of  that 
date,  alter  the  time  limited  by  statute  for  taking  an  appeal  has  expired,  is 
within  the  discretion  of  the  court,  and  will  not  be  reviewed  on  appeal. 

Appeals  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Ohio. 

On  August  I  and  2,  1883,  upon  a  creditor's  bill  brought  by 
Granville  D,  Braman,  a  judgment  creditor  of  the  Toledo, 
Cincinnati  &  St.  Louis  Railroad  Company,  Edwin  D.  Dwight 
was  appointed  receiver  of  all  the  property  of  the  company  io 
Illinois,  Indiana,  and  Ohio,  by  orders  made  in  the  circuit 
courts  of  the  United  States  in  districts  ol  those  states.  Au- 
gust 14,  1883,  the  Central  Trust  Company  filed  its  bill  in  the 
United  States  circuit  court  for  the  southern  district  of  Ohio 
against  the  Toledo,  Cincinnati  &  St,  Louis  Railroad  Com- 
pany, the  Cincinnati  Northern  Railway  Company,  and  the 
said  Braman  and  another,  asking  a  foreclosure  of  certain 
mortgages  therein  described.  This  cause  was  numbered 
3,554.  In  October,  1883,  the  Central  Trust  Company  filed  its 
bill  in  the  same  court  against  the  Toledo,  Cincinnati  &  St. 
Louis  Railroad  Company,  tlie  Toledo,  Delphos  &  Burling- 
ton Railroad  Company,  and  the  said  Braman  tor  a  foreclosure 
of  certain  mortgages  therein  set  forth,  which  cause  was  num- 
bered 3,578.  On  October  25,  1883,  one  William  J.  Craig  was 
appointed  receiver  of  the  mortgaged  property  in  each  of  these 
causes,  took  possession  of  it,  and  superseded  the  possession  of 
the  former  receiver,  Dwight.  October  27,  1883,  the  Grant 
Locomotive  Works  and  the  American  Loan  &  Trust  Com- 
pany by  leave  filed  their  intervening  petition  in  No.  3,57s. 
setting  up  a  contract  between  the  Toledo,  Cincinnati  &  St. 
Louis  Railroad  Company  and  the  Grant  Locomotive  Works 
for  the  leasing  and  conditional  purchase  by  and  sale  to  the 
railroad  company  of  10  locomotives,  Nos.  '57  to  66,  for  the 
price  of  $105,000,  payable  in  installments,  the  title  to  the  lo- 
comotives remaining  in  the  Grant  Locomotive  Works  until 
payment  was  fully  made  ;  that  the  whole  purchase  price  was 


represented  by  bonds  of  the  railroad  company,  made  payable 
at  the  office  of  the  American  Loan  &  Trust  Company  at  Bos- 
ton, and  certified  to  by  said  tnist  company  as  trustee  ;  the 
default  of  the  Toledo,  Cincinnati  &  St.  Louis  Railroad  Com- 
pany ;  and  praying  a  surrender  of  the  lo  locomotives,  and 
the  payment  of  allarrears  due  for  rent,  interest,  and  repairs 
up  to  that  time,  under  said  contract,  and  also  of  any  defi- 
ciency that  might  arise  upon  a  resale  by  them  of  the  said  lo 
locomotives,  and  for  other  relief.  On  the  same  day,  R,  S. 
Grant  filed  in  No.  3,554  his  intervening  petition,  alleging  a 
similar  contract  with  the  Cincinnati  Northern  Railway  Com- 
pany in  respect  to  other  locomotives  at  the  price  of  $90,558,- 
97,  of  which  $18,558.97  was  paid  in  cash,  and  the  remaining 
$72,000  was  made  payable  in  monthly  installments,  repre- 
sented by  bonds  of  the  Cincinnati  Northern  Railroad  Com- 
pany, the  payment  of  which  was  assumed  by  the  Toledo, 
Cincinnati  &  St.  Louis  Railroad  Company,  upon  consolidat- 
ing with  the  former  company,  in  1883,  the  title  to  the  loco- 
motives remaining  in  the  said  Grant  until  payment  in  full 
was  completed  ;  the  default  of  the  Toledo,  Cincinnati  &  Sl 
Louis  Railroad  Company;  and  praying  for  the  return  of  the 
locomotives,  the  payment  of  all  arrears  due  for  rent,  interest, 
and  repairs  up  to  that  time,  and  also  of  any  deficiency  that 
might  arise  upon  a  resale  of  the  said  locomotives,  and  for 
other  relief. 

On  December  6,  1883,  Craig,  as  receiver,  by  his  attorney, 
filed  his  answer  to  the  intervening  petitions,  admitted  the 
.  agreements  and  the  defaults  in  payment,  and  further  an- 
swered that  all  the  locomotives  were  in  his  possession,  and 
were  necessary  to  the  operation  of  the  railroads  by  him ;  and 
prayed  that  the  court  would  pake  such  order  as  would  en-' 
able  him  to  retain  the  possession  and  use  of  the  locomotives. 
On  the  I7lh  of  December,  1883,  the  attorney  of  the  receiver 
notified  the  judge  of  the  court  that  there  was  no  reason 
why  judgment  should  not  go  upon  the  intervening  petitions, 
and  that  there  was  no  objection  to  the  draft  of  decrees, 
as  the  receiver  had  only  resisted  claims  for  damages,  and 
these  had  been  waived.  On  the  22d  day  of  December, 
1883,  of  the  October  term,  two  orders  were  entered  in  each 
of  said  causes,  Nos.  3,554  and  3.578,  in  favor  of  the  interven- 
ing petitioners.  The  two  in  favor  of  R.  S.  Grant  in  No. 
3,554  were  as  follows :  "  The  said  cause  came  on  to  be  heard 
upon  the  petition  and  the  answer  of  the  receiver  thereto,  and 
upon  the  evidence  submitted  on  behalf  of  said  petitioner. 
And  it  appearing  to  the  satisfaction  of  the  court  tnat  the  re- 
ceiver has  in  his  possession  Grant  locomotive  No.  73,  and  is 
using  the  same  in  the  operation  of  said  Cincinnati  Northern 
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Railway  Company  between  Cincinnati  and  Dayton,  Ohio, 
and  that  said  locotnotive  is  one  of  the  ten  covered  by  the 
agreement  of  lease  set  ou,t  in  said  petition,  and  was  acquired 
by  said  railway  company  under  the  terms  of  said  agreement, 
and  was  so  held  at  the  date  of  the  appointment  of  the  receiver 
herein  ;  and  it  further  appearing  that  the  present  receiver  or 
his  predecessor  took  the  said  locomotive,  with  its  tender,  into 
his  possession  as  such  receiver  on  the  ist  day  of  August  last, 
nnd  has  had  the  same  in  continuous  use  and  possession  since 
that  date,  without  having  made  any  of  the  monthly  pay- 
ments of  rental  as  provided  in  saia  indenture  of  lease,  or 
other  compensation,  for  the  use  thereof;  and  it  further  ap- 
pearing  that  the  said  locomotive  is,  in  the  judgment  of  the 
receiver,  necessary  to  the  proper  operation  of  said  railway, 
and  should  be  acquired  as  part  of  its  permanent  equipment, 
and  that  the  value  of  said  locomotive  as  fixed  in  said  ^ree- 
ment  of  lease  is  reasonable,  and  that  the  petitioner,  R,  S. 
Grant,  the  owner  of  said  locomotive  and  tender,  is  willing, 
upon  receipt  of  the  contract  price,  or  upon  being  adequately 
secured  therein,  to  transfer  the  title  of  the  same  to  the  re- 
ceiver; and  the  matter  being  fully  heard  by  the  court,  and 
upon  due  deliberation  thereon, — it  is  hereby  ordered,  ad- 
judged, and  decreed  that  the  receiver  pay  to  the  said  peti- 
tioner as  rental  for  said  locomotive  and  tender,  and  in  full  for 
all  claims  for  rental,  interest,  and  repairs,  down  to  the  ist  day 
of  December,  1883,  the  sum  of  $770.48,  the  same  being  the 
amount  due  to  said  date  under  the  terms  of  said  lease;  and 
the  further  sum  of  $7,520,  balance  in  full  as  purchase  money 
for  said  locomotive  and  tender.  And  it  is  further  ordered 
that  the  receiver  pay  said  several  amounts,  as  part  of  the  oper- 
ating  expenses  of  the  said  rail^vay,  out  of  any  money  not  ap- 
propriated for  the  payment  of  current  labor,  supplies,  and 
taxes.  And  it  is  further  ordered  and  decreed  that  the  said 
several  amounts,  with  interest  thereon  at  the  rate  of  six  per 
cent,  from  the  ist  day  of  December,  1883,  shall  be  a  charge 
upon  the  earnings,  income,  and  all  the  property  of  the  said 
Toledo,  Cincinnati  and  St.  Louis  Railroad  Company,  and 
especially  of  the  said  Cincinnati  Northern  Railway  Com- 
pany, as  ahead  of  the  first  mortgage  or  other  bonded  debt  of 
said  company,  or  either  o(  them  ;  and  any  balance  of  said 
several  amounts  remaining  unpaid  at  the  date  of  the  fore- 
closure and  sale  of  said  railways  shall  be  a  first  lien  thereon, 
and  the  said  sale  shall  be  made  subject  thereto."  The  second 
order  commenced:  "The  said  cause  came  onto  be  heard 
upon  the  petition,  and  the  answer  of  the  receiver  thereto,  and 
upon  the  evidence  submitted  on  behalf  of  said  petitioner. 
And  it  appearing  to  the  satisfaction  of  the  court  that  the  re* 
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ceiver  has  in  his  possession  Grant  locomotives  numbered  67, 
68,  and  72,  with  their  tenders,  and  is  using  the  same  in  theoper- 
ation  of  the  said  Southeastern  Division  of  the  said  defendant 
company's  railroad,  between  Dayton  and  Weilston,  Ohio,  and 
that  the  said  locomotives  are  three  of  the  ten  covered  by  the 
agreement  of  lease  set  out  in  said  petition,  and  were  acquired 
by  said  railway  company  under  the  terms  of  said  agreement, 
and  were  so  held  at  the  date  of  the  appointment  of  the  re- 
ceiver herein."  This  order  continued  m  the  terms  of  the 
preceding  one,  and  decreed  certain  amounts  for  rentals,  in- 
terest an3  repairs  down  to  December  1,  1883,  and  a  further 
sum  in  full  as  purchase  money  for  said  locomotives  and  ten- 
ders, and  concluded  as  follows:  "  And  it  is  further  ordered 
that  the  receiver  pay  said  several  amounts,  as  part  of  the 
operating  expenses  of  said  Southeastern  Division  out  of  any 
money  not  appropriated  for  the  payment  of  current  labor, 
supplies,  and  taxes.  And  it  is  further  ordered  and  decreed 
that  the  said  several  amounts,  with  interest  thereon  at  the 
rate  of  six  per  cent,  from  the  1st  day  of  December,  1883,  shall 
be  a  charg^e  upon  the  earnings,  income,  and  all  the  property 
of  the  said  Toledo,  Cincinnati  &  St.  Louis  Railroad  Com- 
pany, and  especially  of  the  said  division,  prior  to  the  ist 
mortgage  or  other  bonded  debt  of  said  railroad  or  said  divi- 
sion thereof;  and  any  balance  of  said  several  amounts  re- 
maining unpaid  at  the  date  of  the  foreclosure  and  sale  of  said 
railroad  or  said  division  shall  be  a  first  lien  thereon,  and  the 
said  sale  shall  be  made  subject  thereto." 

Upon  the  7th  day  of  March,  A.  D.  1884.  the  same  being  one 
of  the  days  of  the  February  term,  1884,  of  the  court,  these  or- 
ders were  suspended  by  an  order  of  court ;  the  petitionerob- 
jecting.  On  the  15th  day  of  March,  A.  D.  1884,  the  Central 
Trust  Company  filed  its  petition  in  the  cause,  which  it  prayed 
might  be  taken  as  an  answer  to  the  intervening  petition  of 
Grant,  and  also  as  a  petition  for  rehearing  and  review  of  the 
orders  of  December  22,  1883,  which  it  further  asked  should 
be  annulled  and  set  aside.  On  the  loth  day  of  April,  of .  the 
April  term,  1884,  an  order  was  entered  in  the  circuit  court 
as  follows :  "  This  day  this  cause  came  on  further  to  be  heard 
upon  the  intervening  petition  of  R.  Suydam  Grant,  filed 
in  this  cause  October  27,  1883;  and  the  court,  being  fully 
advised  in  the  premises,  does  order,  adjudge,  and  decree  as 
follows,  to-wit :  The  court  finds  that  the  twodecrees  herein 
made  and  entered  upon  said  intervening  petition  on  the  22d 
day  of  December,  A.  D.  1883,  were  entered  without  notice  to 
the  complainant  herein  and  without  proof ;  that  the  said  de- 
crees are  erroneous  and  unjust  to  the  bondholders  for  whom 
said  complainant  is  trustee  ;  that  said  decrees  are  not  author- 
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ized  by  the  pleadings,  and  are  based  u^n  a  misrecital  of  the 
facts  as  evidenced  by  the  record  of  this  cause :  that  said  de- 
crees were  authorized  by  the  court  without  examination,  in 
the  erroneous  belief  entertained  at  the  time  that  ail  the  par- 
ties in  interest  had  assented  to  said  decrees,  and  that  the  par- 
ties adversely  interested  acquired  no  knowledge  of  the  allow- 
ance of  said  decrees  until  about  the  24th  day  of  February,  A, 
D.  1884,  and  after  the  adjournment  of  the  term  of  court  at 
which  the  same  were  entered.  And  thereupon  it  is  by  the 
court,  of  its  own  motion,  ordered,  adjudged,  and  decreed  that 
the  said  decrees  be,  and  they  are  hereby,  annulled,  set  aside 
and  held  for  naught.  And  the  court,  coming  now  to  deter- 
mine the  question  arising  upon  the  said  intervening  petition 
of  R.  Suydam  Grant,  does  order,  adjudge,  and  decree  as  fol- 
lows, to^wit:  That  the  relief  prayed  for  in  the  said  inter, 
vening  petition  be,  and  it  is  hereby,  denied,  except  as  here- 
inafter provided.  And  the  court  does  further  find  that  the 
said  petitioner  is  entitled  to  fair  compensation  for  the  use  of 
said  rolling  stock  described  in  this'intervening  petition  by 
the  receiver  of  this  cause  upon  the  railroad  oftne  Cincin- 
nati Northern  Railway  Company,  defendant  herein,  and  for 
any  deterioration  by  reason  of  such  use.  But  the  court  de- 
fers the  determination  of  the  amount  of  such  compensation 
until  the  coming  in  of  the  report  thereon  of  the  master  ap- 
pointed in  this  cause  on  the  sth  day  of  April,  A,  D.  1884. 
And  the  court  does  further  find  that  the  said  petitioner  isen- 
titled  to  take  and  repossess  himself  of  his  said  rolling  stock, 
■wherever  the  same  may  be  found,  in  the  possession  of  the  re- 
ceiver appointed  in  this  cause,  or  of  the  receiver  appointed 
in  causes  No.  3,576,  3,577,  3,578,  and  3,579  in  this  court.  And 
leave  is  hereby  granted  to  said  petitioner  to  apply  at  any 
time  to  this  court  for  any  additional  orders  that  may  be  nec- 
essary in  that  behalf.  And  the  said  R.  Suydam  Grant  ap- 
plied for  leave  to  answer  the  petition  of  the  complainant,  the 
Central  Trust  Company,  filed  March  15,  1884,  and  to  support 
his  answer  by  affidavits  or  other  proof ;  and  the  court,  enter- 
taining the  opinion  that  the  answer  and  affidavits  proposed 
are,  by  the  force  of  the  foregoing  decree,  rendered  unneces- 
sary, declined  to  grant  the  leave  asked,  and  refused  to  per- 
mit an  answer  to  said  petition  for  rehearing  on  affidavits  or 
other  proof  in  support  thereof  to  be  filed:  and  thereupon 
the  intervening  petitioner,  R.  Suydam  Grant,  in  open  court, 

f>rayed  an  appeal  from  the  foregoing  decree,  which  is  disal- 
owed  by  tne  court."  Two  like  orders,  mulatis  mutandis, 
were  entered  in  case  3,578  on  the  petition  of  the  Grant  Loco- 
motive Works  and  the  American  Loan  &  Trust  Company, 
December  22,  1883,  and  were  suspended  March  7,  1884,  and 
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set  aside  April  lo,  1884,  by  similar  orders  to  those  in  No.  3,5  54- 
In  June,  1884,  the  Southeastern  Division  of  the  Toledo, 
Cincinnati  &  St.  Louis  Railroad  Company  was  sold  under  a 
decree  or  foreclosure ;  which  sale  was  reported  and  confirmed 
July  iS,  1884.  The  Cincinnati  Northern  Division  of  the  said 
railroad  was  sold  under  a  decree  of  foreclosure,  and  the  sale 
confirmed  by  order  made  on  July  9,  1884.  The  decree  for  the 
sale  of  the  Southeastern  Division  provided  that  unless  the 
railroad  company  defendant  should  within  10  days  pay  into 
court  the  amount  of  interest  in  arrear,  and  the  sura  of  $20,000, 
to  be  applied  to  the  payment  of  costs  and  expenses,  including- 
the  receiver's  indebtedness,  then  the  property  should  be  sola, 
and  that  upon  the  sale  not  less  than  $20,000  should  be  paid 
in  cash,  and  such  further  portions  of  the  purchase  price 
should  be  paid  in  cash  as  the  court  should  from  time  to  time 
direct,  to  meet  other  claims  tvhich  the  court  should  adjudge 
to  be  prior  to  the  first  mortgage,  the  court  reserving  the 
right  to  resell  in  case  of  failure  to  comply  with  any  order  in 
that  regard  ;  and  that  the  balance  of  the  purchase  money 
should  be  paid  either  in  cash,  or  bonds  taken  at  their  net 
value  under  the  decree.  The  fund  arisii^  from  the  sale  was 
directed  to  be  applied  to  the  payment — First,  of  costs,  fees, 
and  expenses  01  sale ;  second,  of  receiver's  expenses  and  in- 
debtedness, "  and  to  the  payment  of  any  other  claims  which 
have  been  or  which  may  be  adjudged  by  this  court  in  this 
cause  to  have  priority  over  said  first  mortage ;"'  third,  to 
the  payment  01  the  first  mortgage  bonds.  The  decree  for 
the  sale  of  the  Cincinnati  Northern  Division  made  pro- 
visions similar  in  all  respects,  except  that  the  amount  to  be 
paid  for  costs  and  expenses  and  the  amount  of  the  bid  to  be 
paid  down  in  cash  was  $50,000.  The  Southeastern  Division 
was  sold  to  N.  H,  Mansfield  and  others,  as  trustees,  for  $500,- 
000,  and  the  Cincinnati  Northern  Division  to  J.  N.  Kinney. 
A.  S.  Winslow,  and  others  for  $200,000.  On  the  confirma- 
tion of  each  of  the  said  sales,  it  was  ordered  that  the  pur- 
chasers, upon  paying  in  cash  the  $20,000  or  the  $50,000,  re- 
spectively, should  receive  a  conveyance  of  the  mortgaged 
property,  and  become  subrogated  to  all  the  rights  thereof  of 
the  lienholders,  parties  to  the  suit,  and  that  the  receivers 
should  thereupon  surrender  possession  of  the  mortgaged 
property  to  such  purchasers.  Each  of  the  orders  of  confir- 
mation contained  the  following  clause :  "  And  it  is  further 
hereby  ordered,  adjudged,  and  decreed  that  this  decree  of 
confirmation  of  the  sale  of  the  premises  and  property,  rights 
and.  franchises,  aforesaid,  be  subject  to  the  terms  and  provis- 
ions of  the  decree  of  sale  heretofore  entered  in  this  cause, 
whereby  it  is  provided  that  of  the  purchase  price  so  bid  at 


said  sale  such  further  portions  thereof,  in  addition  to  the  said 
suiA  of  Mty  thousand  aoUars  heretofore  mentioned,  shall  be 
paid  in  cash  as  this  court  might  from  time  to  time  in  this 
case  direct,  in  order  to  meet  other  claims  which  this  court 
has  or  hereafter  may  adjudge  in  this  case  to  be  prior  in 
equity  to  said  first  mortgage,  and  whereby  this  court  did  re- 
serve the  right  to  resell  m  this  cause  said  premises  and  prop- 
erty  rights  and  franchises,  upon  the  failure  to  comply  withm 
twenty  days  with  any  order  of  this  court  in  that  regard  ;  and 
the  right,  title  and  interest  of  the  said  purchasers  in  and  to 
the  premises  and  property,  rights  and  franchises,  aforesaid, 
by  virtue  of  the  said  sale,  and  of  this  confirmation  thereof, 
and  of  the  deed  to  be  made  in  pursuance  hereof,  shall  be 
deemed  to  be  acquired  subject  to  said  provision." 

On  the  8th  day  of  February,  1887,  the  Grant  Locomotive 
Works  and  R.  S.  Grant  severally  filed  petitions  in  the  causes 
Nos.  3,554  and  3,578,  setting  up  the  matters  hereinbefore  de- 
tailed, and  alleging  that  the  orders  of  April  10,  1884,  purport- 
ing to  annul  the  decrees  of  December  22,  1883,  were  void ; 
that  the  decrees  were  still  in  full  force ;  and  praying  that  the 
said  decrees  of  December  22,  1883,  be  adjudged  to  be  in  full 
force  and  effect,  and  that  the  same  becarri'ea  into  execution. 
The  Central  Trust  Company  answered,  and  the  purchasers 
of  the  Southeastern  and  of  the  Cincinnati  Northern  Divisions 
demurred,  and  on  the  nth  of  June,  1887,  the  following  order 
was  entered  on  each  of  said  petitions :  "  This  cause  tnis  day 
was  heard  upon  the  petition  of  R.  S.  Grant  and  the  Grant 
Locomotive  Works,  respectively,  herein  filed  Februarys, A. 
D.  1887,  praying  that  the  court  set  aside  certain  orders  here- 
inbefore made  on  the  loth  day  of  April,  1884,  setting  aside 
certain  other  orders  theretofore  made  herein  on  December  22, 
1883,  upon  the  intervening  petition  of  R-  Suydam  Grant,  filed 
herein  on  October  27,  1883,  and  was  argued  by  counsel ;  and, 
the  court  being  fully  advised  in  the  premises,  it  is  ordered, 
adjudged,  and  decreed  that  said  order  of  said  loth  day  of 
April,  A.  D.  1884,  be,  and  the  same  hereby  is,  set  aside  and 
held  for  naught,  and  that  said  orders  of  December  22,  1883, 
be,  and  the  same  hereby  are,  restored.  And  thereupon  came 
complainant,  the  Central  Trust  Company,  and  prayed  an  ap- 
peal to  the  supreme  court  of  the  United  States  from  this  de- 
cree, setting  aside  said  order  of  April  lo,  1884,  and  restoring 
said  orders  of  December  22,  1883;  which  appeal  is  allowed 
upon  complainant  giving  bond  in  the  sum  of  five  hundred 
dollars  for  costs,  to  be  approved  by  the  clerk  of  this  court." 
The  appeals  so  allowed  were  never  perfected. 

January  28,  1889,  the  intervening  petitioners  having  moved 
that  ths  purchasers  of  the  railroad  property  be  required  to 
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pay  into  the  registry  of  the  court  for  the  use  of  the  intervenors 
the  amounts  due  under  the  decrees,  and  that  in  default  there- 
of the  said  railroad  company  property  be  resold  for  the  bene- 
fit of  the  intervenors,  decrees  were  entered  in  each  case,  re. 
citingi  "And  the  said  intervenor  being  present,  by  his 
counsel;  and  the  purchasers  of  the  Dayton  and  of  the  Cancin- 
nati  Divisions  being  represented  by  C.  W.  Fairbanks,  their 
solicitor  J  and  the  Cincinnati,  Lebanon  and  Northern  Railway 
Company,  assignee  of  the  purchasers  at  the  foreclosure  sale 
of  the  Cincinnati  Northern  Railway,  by  William  M,  Ramsay, 
its  solicitor;  and  the  Dayton,  Fort  Wayne  and  Chicago  Rail- 
road  Company,  assignee  of  the  purchasers  of  the  Southeastern 
Division,  and  of  the  purchasers  of  the  Iron  Railroad,  by  John 
C.  Coombs^its  solicitor  and  R.  D.  Marshall,  the  present  re- 
ceiver of  the  said  railroad  company ;  and  the  purchasers  of 
the  main  line,  the  Toledo  ^Terminal,  and  the  St.  Louis  Divi- 
sion, being  prjpsent  by  Clarence  Brown,  their  solicitor, — ob- 
jecting to  thejurisdiction  of  the  court;  and  the  complainant, 
the  Central  Trust  Company  of  New  York,  opposing  said 
motion  of  the  said- intervenor,  being  represented  by  Edward 
Colston,  its  solicitor.  And  thereupon,  pending  the  hearing 
upon  the  said  motion,  comes  the  complainant,  the  Centr^ 
Trust  Company  of  New  York,  [and  prays  that  its  petition 
for  rehearing,  filed]  on  the  15th  day  of  March,  1884,  be  now 
heard  as  a  petition  for  a  rehearing  of  the  said  decrees  of 
December  22,  1883 ;  or  if  that  relief  be  denied,  that  the  same 
be  taken  and  held  to  be  a  bill  of  review,  or  a  bill  in  the  nature 
of  a  bill  of  review ;  or,  if  that  relief  be  denied,  that  the  said 
petition  be  amended  and  supplemented  in  certain  respects, 
as  stated  in  a  certain  paper  now  read,  and  be  now  docKeted 
as  an  original  bill  of  review  as  of  the  1 5th  day  of  March,  1884," 
— which  application  and  each  part  thereof  was  denied,  and 
the  trust  company  excepted;  and,  also,  pending  the  hearing, 
the  Dayton,  Fort  Wayne  and  Chicago  Railroad  Company, 
as  assignee  of  the  purchasers  of  the  Southeastern  Division, 
prayed  leave  to  intervene  and  be  heard  "  in  review  upon  the 
matters  of  the  original  orders  and  decrees  entered  herein  on 
December  22,  1883,  and  as  set  forth  in  a  petition  in  writing 
therefor,"  which  it  moved  the  court  for  leave  to  file  herein ; 
which  application  was  denied,  and  the  railroad  company  ex- 
cepted.  The  court  then,  having  heard  argument,  decreed 
that  the  respective  purchasers  should  make  payments  into 
court  within  60  days  of  the  amounts  still  due  to  the  interven- 
ing petitioners,  and  that  in  default  of  such  payment  the  mort- 
gaged property  should  be  resold.  The  decrees  recited  the 
setting  aside  on  the  i  ith  of  June-,  1887,  of  the  orders  of  the 
loth  of  April,  1884,  as  void,  and  that  all  the  orders  or  decrees 
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entered  in  pursuance  or  in  execution  of  the  said  order  of 
April  ID,  1884,  were  equally  void  and  of  no  effect,  and  that 
the  decrees  entered  on  December  22,  1883,  were  in  full  force 
and  effect;  and  ascertained  the  amounts  remaining  due,  after 
deducting  credits,  to  the  Grant  Locomotive  Worts  for  loco- 
motives  which  had  been  used  upon  the  Soufhffistem  Division, 
with  interest  from  a  date  named,  and  for  a  locomotive  which 
had  been  used  on  the  Cincinnati  Northern  Division;  and  the 
amounts  remaining  due,  after  deducting  credits,  to  Grant  for 
certain  locomotive^  which  had  been  used  on  the  Southeastern 
Division,  and  for  a  locomotive  which  had  been  used  on  the 
Cincinnati  Northern  Division,  with  interest ;  and  ordered  that 
the  amounts  should  be  paid,  and  upon  default  thereof  the 
divisions  should  be  sold  to  realize  the  said  amounts  respect- 
ively. It  was  provided,  also,  that  the  decrees  were  "  without 
f»rejudice  to  any  right  the  said  interveners  may  have  to  apply 
or  orders  to  resell  other  mortgage  divisions  of  the  Toledo, 
Cincinnati  and  St.  Louis  Railroad  for  the  payment  out  of  the 

&roceeds  of  such  resale  of  any  balance  of  the  amount  herein- 
efore  named,"  and  without  prejudice  to  the  right  of  con- 
tribution as  between  the  purchasers  of  the  divisions  named 
and  the  purchasers  of  other  divisions  of  the  Toledo,  Cincinnati 
&  St.  Louis  Railroad.  From  the  orders  of  January  28,  1889, 
the  Central  Trust  Company  was  allowed,  and  perfected,  ap- 
peals to  this  court,  which  are  here  docketed  as  Nos.  1,277 
and  1,279.  Exceptions  to  the  rulings  of  the  court  deiu'inp 
the  motions  of  the  trust  company  that  its  petitions  filed  March 
15,  1884,  be  amended  and  supplemented,  and  permitted  to  be 
filed  as  original  bills  of  review  as  of  that  date,  appear  in  the 
records.  The  Dayton,  Fort  Wayne  &  Chicago  Railroad  Com- 
pany  was  allowea,  and  perfected,  appeals  to  this  court  from 
parts  of  three  of  the  said  orders  of  January  28,  1889,  These 
appeals  are  Nos,  1,278  and  1,280. 

On  the  same  28th  of  January  the  Central  Trust  Company, 
by  its  solicitors,  filed  in  the  clerk's  office  of  the  circuit  court 
its  bill  of  review  against  the  Grand  Locomotive  Works  and 
the  American  Loan  &  Trust  Company,  stating  the  filing  of 
its  bill  of  foreclosure,  October  20,.  1883,  in  No,  3,578  ;  the  ap- 
pointment of  Craig  as  receiver;  the  filing  of  the  bill  in  No. 
^554,  and  in  three  other  cases  ;  the  objects  of  the  five^bills ; 
the  filing  of  similar  bills  in  October,  1883,  for  the  foreclosure 
of  mortgages,  made,  respectively,  by  other  constituent  com- 
panies on  tneir  respective  roads,  which  roads  when  connected 
would  form  a  line  of  railroad  extending  from  Delphos  to  To- 
ledo, Ohio,  and  from  Delphos  through  Indiana  and  Illinois 
to  East  St.  Louis,  III.,  in  the  proper  circuit  courts  of  the 
United  States  for  the  northern  district  of  Ohio,  the  district 
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of  Indiana,  and  the  southern  district  of  Illinois  ;  that  the  To- 
ledo, Cincinnati  &  St.  Louis  Railroad  Company  was  a  cor- 
S oration  formed  by  the  consolidatiort,  under  the  respective 
Lws  of  Illinois,  Indiana,  and  Ohio,  of  the  above  named  con- 
stituent  companies  and  other  companies,  extending  from  St. 
Louis  to  Delphos,  thence  to  Toledo,  and  from  Delphos  to 
Cincinnati  and  Ironton  ;  that  each  mortgage  was  a  separate 
and  distinct  mortgage  upon  separate  property,  there  being 
no  property  in  one  mortgage  included  m  another  ;  that  all  of 
said  mortgages  were  made  prior  to  any  consolidation,  and 
were  entirely  unaffected  thereby  ;  that  on  October  27,  1883, 
the  American  Loan  &  Trust  Company  and  the  Grant  Loco- 
motive works  filed  their  intervening  petition  in  No.  3,578,  a 
copy  of  which  is  attached  to  and  made  part  of  said  bill  of 
review  ;  that  certain  orders  were  entered  thereon,  set  aside, 
etc.,  giving  the  proceedings  in  detail  ;  that  the  railroad  was 
sold  on  foreclosure  in  No.  3,578  in  June,  1884,  but  not  sub- 
ject to  any  claim  or  lien  for  locomotives,  and  none  of  the  lo- 
comotives were  included  in  said  sale,  but  were  treated  as  the 
property  of  the  locomotive  works  and  Grant ;  that  they  sub- 
sequently took  and  removed  said  locomotives  ;  that  in  Feb- 
ruary, 1887,  the  Grant  Locomotive  Works  and  Grant  filed 
petitions  to  set  aside  the  orders  of  April  10, 1884,  and  restore 
the  orders  of  December  22, 1883,  whicn  petitions  were  granted 
on  June  11,  1887,  and  the  orders  of  April  lO,  1884,  were  set 
aside  and  adjudged  to  be  null  and  void,  and  the  orders  of 
December  22,  1883,  were  restored  ;  that  the  Grant  Locomo- 
tive Works  filed  its  motion  in  No.  3,578,  asking  for  an  order 
that  the  purchasers  of  the  railroad  sold  in  that  case  pay  into  ' 
court  the  several  amounts  mentioned  in  the  orders  of  De- 
cember 22,  1883;  that  thereupon  complainant  prayed  the 
court  to  treat  such  proceedings  of  March  15,  1884,  entitled 
"  Petition  for  Rehearing,"  as  a  bill  of  review  to  correct  said 
orders,  and  to  permit  complainant  to  amend  said  proceedings 
of  March  15,  1884,  by  adding  thereto  the  averments  contained 
in  this  bill  of  review,  and  to  docket  the  same  as  thus  amended 
as  an  original  bill  of  review  as  of  date  March  15,  1884 ;  and 
that  the  court  refused  to  allow  the  same  to  be  done,  and  or- 
dered, January  28,  1889,  the  railroad  to  be  sold,  unless  the 
respective  amounts  named  in  the  orders  of  December  22, 
1883,  should  be  paid  within  60  days  by  the  purchasers  of  said 
railroad  sold  at  foreclosure  sale  in  No.  3,578.  Complainant 
further  says  that  it  was  impossible. for  it  to  file  a  bill  of  re- 
view to  correct  said  decrees  (of  December  22,  1883,)  at  any 
time  between  March  15,  1884,  and  June  11,  1887,  because  said 
decrees,  by  said  order  of  April  10,  1884,  had  been  set  aside 
and  annulled,  and  complainant  so  regarded  them  during  said 
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period  ;  and  moreover  it  believed,  and  had  the  right  to  be. 
tieve,  that  said  Grant  Locomotive  Works  and  the  American 
Loan  &  Trust  Company  and  R.  S.  Grant  had  abandoned  all 
claim  of  right  under  the  orders  of  December  22,  1883;  and 
therefore  complainant  says  that  said  period  of  time  should 
not  have  been  counted  gainst  it  in  filing  its  bill  of  review ; 
that  the  said  orders  of  December  22,  1883,  "are  erroneous, 
and  ought  to  be  reviewed,  reversed,  and  set  aside  for  the 
many  errors  and  imperfections  common  thereto,  as  shown  by 
the  record  of  the  said  case  3,578,  that  is  to  say  ;"  and  then 
follow  a  number  of  grounds  assigned  for  the  review  desired, 
and  special  grounds  as  to  each  of  the  orders.  Complainant 
"files  herewith  a  copy  of  the  record  in  said  cases  3,554  and 
3,578,  and  craves  leave  to  refer  the  same  as  part  hereof,"  and 
prays  that  th^  orders  be  reviewed,  reversed,  and  set  aside, 
and  that  the  American  Loan  &  Trust  Company  and  said 
Grant  Locomotive  Works  may  be  required  to  answer  the 
premises,  and  for  general  relief.  This  bill  of  review  was 
subscribed  and  sworn  to  January  10,  A.  D,  1889.  Process 
was  issued  and  served  on  the  solicitor  of  record  for  the  Amer- 
ican Loan  and  Trust  Company  and  the  Grant  Locomotive 
Works.  On  the  29th  day  of  January,  1880,  there  came  on  to 
be  heard  the  motion  of  ttie  said  Loan  &  Trust  Company  and 
the  Grant  Locomotive  Works  to  strike  the  bill  of  review 
from  the  files,  which  was  argued  by  counsel,  and  sustained 
by  the  court.  From  this  order  the  Central  Trust  Company 
prayed  an  appeal  to  this  court,  which  was  granted,  and  bond 
given  and  approved  on  the  31st  day  of  January,  A.  D.  1889. 
The  record  was  filed  in  this  court  October  2,  1889,  and  the 
cause  docketed  as  number  1,281.  On  the  same  28th  day  of 
January  the  Central  Trust  Company  filed  a  similar  bill  01  re- 
view against  R.  S.  Grant,  setting  up  the  prior  bill  of  fore- 
closure in  case  No.  3,554  and  the  subsequent  proceedings 
thereon,  and  on  the  intervening  petition  of  R.  S.  Grant,  as 
in  the  other  case,  and  praying  similar  relief,  on  the  same 
grounds,  in  respect  to  the  orders  of  December  22,  1883.  This 
bill  of  review  was  likewise  stricken  from  the  files  on  the  29th 
day  of  January,  1889,  and  an  appeal  prayed  to  this  court; 
the  record  being  filed  herein  October  2,  1889,  and  the  cause 
numbered  1,282. 

Edward  Colston  and  Geo.  Hoadly,  Jr.,  for  appellants. 

B,H,  Bristow,  Bluford  Wilson,  and  W.  S.  Opdyke,loT  ap- 
pellees. 

Fuller,  C.  J.— The  appeals  in  1,277,  1.278,  1,279,  and  '-280 
were  taken  from  the  orders  of  January  28,  1889,  requiring 
payment,  for  the   use  of  the  Grant  Locomotive  Works  anct 


izcdbyGoogle 


R.  S.  Grant,  of  the  amounts  decreed  December  22,  1883, 
(less  what  had  been  received  in  the  intermediate 
period,)  and  in  execution  of  said  decrees,  from  the  •*«•«• 

purchasers  of  the  Southeastern  Division,  and  from  the  purchas- 
ers of  the  Cincinnati  Northern  Division,  of  the  Toledo,  Cin- 
cinnati &  St.  Louis  Railroad  Company.  These  purchasers 
bought  subject  to  the  provisions  of  the  decrees,  the  terms  of 
sale,  and  the  orders  confirming  the  sales,  which  were  the 
source  of  their  title,  and  which  provided  for  the  payment 
down  of  a  specified  sum  in  cash,  and  of  such  further  portions 
of  their  bid  in  cash  as  might  be  necessary  in  order  to  meet 
such  other  claims  as  the  court  might  adjudge  to  be  prior  in 
equity  to  the  mortgages,  with  the  reservation  of  a  right  of 
resale  in  case  of  default  in  this  particular ;  and  the  right,  title 
and  interest  they  acquired  was  expressly  made  subject  to 
these  provisions.  Costs,  fees,  and  expenses  of  sale,  receiver's 
expenses  and  indebtedness,  and  claims  awarded  priority  were 
to  be  first  paid.  The  balance  of  their  bid  they  could  pay  in 
cash  or  in  first  mortgage  bonds.  That  bid,  in  the  instance  of 
the  Southeastern  Division,  was  $;oo,ooo;  and  the  purchasers 
were  not  required  by  the  orders  in  question  to  pay  any 
amount  in  excess  thereof.  Neither  the  purchasers  of  the 
Cincinnati  Northern  Division,  nor  their  assignee,  the  Cin- 
,  cinnati,  Lebanon  &  Northern  Railroad  Company,  took  any 
appeal. 

it  does  not  appear  to  us  that  the  Dayton,  Fort  Wayne  & 
Chicago  Railroad  Company,  the  assignee  of  the  purcnasers 
of  the  Southeastern  iJivision,  has  an  appealable 
interest  in  the  premises.  The  purchasers  were  «is"«f»M- 
bound  to  pay  such  portions  of  their  bid  in  cash  as  i^i!^*^ 
the  court  might  direct,  to  meet  other  claims;  and  ttewn. 
whether  the  payments  of  their  bids  were  to  be 
made  for  the  benefit  of  the  bondholders,  or  partly  for  the  bond- 
holders and  partly  for  the  benefit  of  the  appellees,  it  is  clear 
that  they,  as  purchasers,  and  the  railroad  company  as  their  as- 
signee, had  no  interest  in  the  matters  affected  by  the  decrees 
appealed  from.  In  Swann  ii,  Wright's  Ex'r,  no  U.  S.  590, 
TOi,  17  Am.  &  Eng.  R.  Cas.  345,  Swann  had  purchased  the 
railroad  under  a  decree  which  provided  that  tne  sale  should 
be  subject  to  the  liens  already  established,  or  which  might 
be  established  on  references  then  pending,  as  prior  and 
superior  to  the  lien  of  the  mortgage  ;  and  the  claim  of  Wright 
was  one  of  this  class.  It  was  pending  before  the  master,  and 
reported  rfn  after  the  sale,  when  the  purchaser  applied  to  op- 
pose its  confirmation,  and  was  not  allowed  to  do  so ;  and  the 
sale  was' afterwards  confirmed,  expressly  subject  to  all  liens 
established  as  specified  in  the  decree  of^  sale.     Swann  after- 


ibyCoOglC 


wards  filed  a  bill  to  set  aside  Wright's  claim  for  fraud  in  its 
inception,  which  was  dismissed,  and  the  dismissal  afSrmed, 
on  the  ground  that  the  property  was  purchased  expressly  ' 
subject  to  all  established  claims,  or  claims  that  might  be  es- 
established  on  references  then  pending,  which  included 
Wright's.  "If  the  court,"  observed  Mr,  Justice  Harlan, 
delivering  the  opinion,  "had  in  the  decree  of  sale  reserved 
to  the  purchaser,  although  not  a  party  to  the  proceedings, 
the  rignt  to  appear  and  contest  any  alleged  liens  then  under 
examination,  and  therefore  not  established,  by  the  court,  an 
entirely  diSerent  question  would  have  been  presented.  But 
no  such,  reservation  was  made;  and   the   purchaser  was  re- 

Suired,  without  qualification,  to  take  the  property,  upon  ccn- 
rmation  ol  the  sale,  subject  to  the  liens  already  established, 
or  which  might  on  pending  references  be  established,  as  prior 
and  superior  to  the  liens  of  the  first  mortgage  bondholders, 
*  *  *  All  that  we  decide  is  that,  in  view  of  the  express 
terms  of  the  decree  of  sale,  and  since  neither  the  purchaser 
nor  his  grantee  proposes  to  surrender  the  property  to  be 
resold  for  the  benefit  of  those  concerned,  such  purchaser  has 
no  standing  in  court  for  the  purpose  of  relitigating  the  liens 
expressly  subject  to  which  he  bought  and  took  title."  In 
Stuart  V.  Gay,  127  U.  S.  518,  under  a  decree  for  the  foreclos- 
ure of  certain  liens,  which  contemplated  the  payment  of  the 
Eurchase  money  on  the  sale  in  money  in  annual  installments, 
tuart  purchased  and  by  a  subsequent  order  was  allowed  to 
be  credited  on  unpaid  purchase  money  with  various  liens  he 
had  acquired.  From  a  later  order  in  respect  to  allowances 
of  interest  upon  certain  prior  liens  he  appealed  to  this  court ; 
and  it  was  held  that  he  had  no  appealable  interest,  as  a  pur- 
chaser of  the  property,  because  it  was  a  matter  of  indiffer- 
ence to  him,  as  such,  how  the  proceeds  of  the  sale  should  be 
distributed  among  the  creditors. 

It  is  argued,  however,  that  the  purchase  of  the  Southeast- 
ern Division  was  not  made  subject  to  the  decrees  of  Decem- 
ber 22,  1883,  because  it  is  said  that  at  the  time  of 
Poncrftf  the  purchase  "  these  decrees  were  dead,  and  thought 
(oan  to  ™.  (Q  f,g  beyond  resurrection  ;  "  and  "  that  a  pur- 
■■bt«|Mt*^  chaser  buying  under  such  circumstances  ought  to 
tern.  have  the  right  to  resist  their  reappearance."     This 

would  hardly  be  contended  if  the  orders  of  April 
ID,  1884,  were  void  for  want  of  jurisdiction  to  enter  them. 
Those  orders  were  not  made  upon  a  bill  of  review,  or  a  bill 
in  that  nature,  nor  upon  any  petition  for  rehearing,  which 
under  equity  rule  88  could  not  then  have  been  filed  if  the 
decrees  of  December  22,  1883,  were  final  and  appealable.  On 
March  15, 1884,  the  Central  Trust  Company  filed  certain  peti- 
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tioDS  which  it  asked  might  be  treated  as  petitions  for  rehear- 
ing or  in  review  ;  but  the  court  made  no  order  in  regard  to 
them,  and  did  not  predicate  its  action  upon  them.  On  the 
contrary,  it  was  specifically  set  forth  that  the  orders  of  De- 
cember 22,  1883,  were  annulled  and  set  aside  "  by  the  court 
of  its  own  motion^"  If  these  orders  were  final  decrees,  the 
court  could  not  vacate  them  of  its  own  motion  after  the  close 
of  the  October  term,  1883.  McMicken  v.  Perin,  18  How.  507, 
511.  We  think  they  were  final.  They  determined  the  own- 
ership of  the  locomotives,  and  the  right  to  their  possession.; 
that  they  were  essential  to  the  operation  of  the  roads  by  the 
receiver,  and  should  be  purchased  by  him  ;  that  certain  des- 
ignated amounts  should  be  paid  for  the  rentals  and  the  pur- 
chase price,  which  amounts  were  made  a  charge  upon  the 
earnings,  income,  and  property  of  the  Toledo,  Cincmnati  & 
St.  Louis  Railroad  Company,  and  especially  of  the  particular 
divisions  named ;  and  that  the  amounts  should  be  paid  by 
the  receiver,  and  any  balance  remaining  unpaid  at  the  date  of 
the  foreclosure  and  sale  of  the  railroad  or  the  particular 
division  should  be  a  first  lien  thereon,  and  the  sale  be  made 
subject  thereto.  They  were  therefore  final  in  their  nature, 
and  made  upon  matters  distinct  from  the  general  subject  of 
litigation, — the  foreclosure  of  the  mortgages.  In  Trustees  v, 
Greenough,  105  U.  S.  527,  12  Am.  &  Eng.  R.  Cas.  345,  an 
appeal  from  an  order  for  the  allowance  of  costs  and  expenses 
to  3  complainant,  suing  on  behalf  of  a  trust  fund,  was  sus- 
tained. In  Hinckley  v.  Gilman,  C.  &  S.  R.  Co.,  94  U.  S.  467, 
a  receiver  was  allowed  to  appeal  from  a  decree  against  him 
to  pay  a  sum  of  money  in  tne  cause  in  which  he  was  ap- 
pointed. In  Williams  f.  Morgan,  in  U.  S.  684,  17  Am.  & 
Eng.  R.  Cas.  217,  a  decree  in  a  foreclosure  suit,  fixing  the 
compensation  to  be  paid  to  the  trustees  under  a  mortgage 
from  the  fund  realized  from  the  sale,  was  held  to  be  a  final 
decree  as  to  that  matter.  And  in  Fosdick  v.  Schall,  99  U.  S. 
23s,  a  decree  upon  an  intervening  petition  in  respect  to  cer- 
tain cars  used  by  a  railroad  company  under  a  contract  with 
the  manufacturer  was  so  treated.  There  was  a  fund  in  court 
in  that  case,  but  in  principle  the  orders  here  are  the  same. 
And  see  In  re  Farmers'  Loan  &  Trust  Co.,  139  U.  S.  206,  213. 
The  decrees  of  June  1 1,  1887,  were  clearly  right  in  adjudi- 
cating the  orders  of  April  10,  1884,  to  be  of  no  effect,  and 
reinstating  the  prior  decrees.  Even  if  the  orders  of  April  10, 
1884,  were  voidable  merely,  the  purchasers  should  have  made 
the  defense  now  suegested,  of  reliance  upon  them,  when  the 
application  was  made  which  resulted  in  the  decrees  of  June 
II,  1887.  They  did,  indeed  appear  and  file  a  demurrer ;  but 
they  made  no  resistance  upon  the  merits,  and  they  certainly 
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prayed  no  appeal  from  the  decrees  then  entered.  The  result 
IS  that  the  appeals  of  the  Dayton,  Fort  Wayne  &  Chicago 
Railroad  Company,  Nos.  1,278  and  1,280,  must  be  dismissal 

Turning  to  the  appeals  of  the  Central  Trust  Company,  it 
is  strenuously  argued,  in  support  of  the  motions  to  dismiss, 
that  as  the  decrees  of  January  28,  1889,  affected  the  pur- 
chasers only,  the  bondholders  as  such  had  no  further  inter- 
est in  the  litigation,  nor  had  their  representative,  the  trust 
company ;  that,  at  least,  the  record  does  not  definitely  show 
that  either  the  trust  company  or  the  railroad  company  had 
certainly  an  interest ;  that  though  one  or  the  other  may  have 
had,  it  is  not  sufficiently  clear  which  it  is;  and  that  therefore 
the  appeals  of  both  must  be  dismissed.  It  is  enough  thatsuffi- 
cient  color  is  given  to  the  motions  to  enable  us  to  pass  upon 
the  motions  to  affirm.  The  orders  of  January  28,  i889,,wbich 
are  alone  appealed  from,  were  merely  in  execution  of  the 
former  decrees;  and,  as  such,  we  do  pot  find  that  any  error 
supervened  in  their  rendition.  The  amounts  named  were  not 
disputed,  and  could  not  have  been,  except  in  respect  to 
credits,  as  to  which  there  was  no  controversy,  inasmuch  as 
those  amounts  had  been  previously  determined,  and  their 
payment  decreed,  and  the  resale  had  been  expressly  provided 
tor  in  the  foreclosure  decrees  and  the  order  of  confirmation. 

The  action  of  the  circuit  court  in  refusing  to  allow  the 
trust  company  to  amend  and  supplement  its  petitions  of 
March  15,  1884,  and  file  tnem  as  original  bilb  of 
A>*B«Mut  review  as  of  that  date,  and  in  denying  the  applica- 
'^^^t.  t'O"  of  ^^^  Dayton,  Fort  Wayne  &  Chicag;o  Rail- 
road  Company  to  intervene  and  file  a  petition  in 
the  cases  in  review  of  the  orders  of  December  22,  1883,  was 
taken  in  the  exercise  of  a  discretion  with  which  we  are  pot 
justified  in  interfering.  Buffington  v,  Harvey,  95  U.  S.  99; 
Brockett  v.  Brockett,  2  How.  238  ;  Mellen  v.  Iron  Works.  151 
U.  S.  352,  9  Sup.  Ct.  Rep.  781.  No  appeal  having  been  pros- 
ecuted from  the  orders  of  December  22,  1883,  or  those  oi 
June  II,  1887,  and  the  appeals  from  the  orders  of  January  zS, 
1889,  only,  not  bringing  tne  former  orders  before  us  for  re- 
vision, we  are  constrained  to  sustain  the  motions  to  affirm  in 
Nds.  1,277  and  1,279,  without  entering  upon  the  consideration 
of  the  errors  so  earnestly  urged  as  existing  in  the  December 
decrees. 

It  remains  to  dispose  of  the  motions  in  Nos.  1,281  and  1.282- 
These  are  appeals  from  orders  of  the  circuit  court  striking 
from  the  files  two  bills  placed  there  on  the  28th  of  Januar;", 
1889,  by  the  Central  Trust  Company,  to  review  the  decrees 
of  December  22,  1 S83,  for  errors  apparent.  Reference  is  made 
to  the  records  in  the  cases  3.554  and  3,578.  and  we  do  appel- 
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lant  no  injustice  in  assuming  that  these  bills,  verified  Janu- 
ary lo,  1889,  are  the  same  presented  to  the  circuit  court  when 
application  was  made  in  those  cases  for  leave  to  amend  and 
supplement  appellant's  petitions  of  March  15, 1884,  and  docket 
the  same  as  bills  of  review  of  that  date.  That  application 
having  been  denied,  appellant  put  these  papers  on  file  as  the 
court  was  entering  the  other  orders.  Here,  again,  while  the 
motions  to  dismiss  will  not  be  sustained,  we  hold  there  was 
color  for  them.  The  bills  are  not  based  upon  new  matter 
or  newly  discovered  evidence,  and  no  leave  was  given  to  file 
them.  They  are  clearly  bills  for  the  review  of  the  orders  of 
December  22,  1883,  for  errors  apparent  of  record.  Such  bills 
must  ordinarily  be  brought  within  the  time  limited  by  stat- 
ute for  taking  an  appeal  from  the  decree  sought  to  be 
reviewed.  Thomas  »,  Harvie's  Heirs,  10  Wheat.  146;  Ens- 
mingerii.  Powers,  108  U.  S.  292,  302.  Over  five  years  had 
elapsed,  but  it  is  insisted  that  the  time  between  the  loth  of 
April,  1884,  and  the  nth  of  June,  1887,  when  the  orders  of 
April  10,  1884,  were  declared  void,  ought  not  to  be  consid- 
ered in  passing  upon  this  question,  because  of  appellant's  be- 
lief in  the  validity  of  and  reliance  upon  those  orders,  and 
the  acquiescence  of  appellees  therein.  It  seems  to  us  that 
appellant  was  not  justified  in  such  belief  and  reliance,  and 
that  at  all  events,  after  the  orders  of  June  11,  1887,  it  should 
have  moved  promptly  by  way  of  appeal  or  bill  of  review. 
These  bills  attack  the  orders  of  December  22,  1883,  merely, 
and  nut  the  decrees  of  June  11,  1887,  reinstating  the  former 
as  in  full  force  and  effect.  The  rule  laicj  down  in  Thomas  f. 
Harvie's  Heirs  is  based  upon  the  principle  of  discountenanc- 
ing laches  and  neglect.  Under  all  the  circumstances  we  can- 
not concede  that  appellant  acted  in  apt  time,  and  must  there- 
fore affirm  the  orders  of  the  circuit  court  striking  the  bills 
from  the  files. 

The  appeals  in  Nos.  1,278  and  1,280,  are  dismissed,  and  the 
decrees  in  Nos.  1,277,  *  279,  1,281,  and  1,282  are  affirmed. 


Kneeland  v.  American  Loan  &  Trust  Co.  ei  al. 

Same  v.  Ballou. 

{136  u.  s.  <^.) 

Foraclotura — Partlei  to  Procafldlngt — Purohuar. — A  party  bidding  at  a 
foreclosure  sale  ma.kes  himself  thereby  a.  party  to  proceedings,  And  subject 
to  the  jurisdiction  of  the  court  for  all  orders  necessary  to  compel  the  perfect- 
ing of  his  purchase,  and  with  a  right  to  be  heard  on  all  questions  there- 
after arising  affecting  his  bid  which  are  not  foreclosed  by  the  terms  of 
the  decree  of  sale,  or  are  expressly  reserved  to  him  by  such  decree. 
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S«m«— Rullnp  at  to  Paymant  of  Prica — Ri^ht  of  Purchaiar  to  Appeal. 
— Where  not  concluded  by  the  terms  of  the  decree,  a.Dy  subsequent  ruling 
which  determine  in  what  securities  of  diverse  value  the  purchaser's  bid 
shall  be  made  good,  are  matters  affecting  his  interest  in  which  he  hasa 
right  to  be  heard  in  the  trial  court  and  by  appeal  in  the  appellate  court. 

Same— Equitable  Lion  on  Earnins*  and  Property— Rentals  of  Rolling  StEMk. 
— Rentals  of  rolling  stock  under  agreements  by  which  the  titlelo  thestoek 
is  retained  by  the  lessor  and  only  acquired  by  the  lessee  upon  the  payment 
of  certain  sums  by  way  of  rental,  are,  so  far  as  concerns  rentals  accruing.' 
during  the  possession  of  the  lessee,  not  entitled  to  any  equitable  prioriiy 
over  the  lien  of  a  mortgage  in  so  far  as  such  rentals  accrued  before  the  ap- 
pointment of  a  receiver  in  proceedings  to  foreclose  such  montage. 

Same— Rental*  During  RacelvBrship  for  Judgment  Creditor.— Where  a  re- 
ceiver of  a  railroad  was  appointed  at  the  suit  oi  a  judgment  creditor  anil 
thereafter  the  possession  of  the  railroad  was  transferred  to  a  receiver  sub- 
sequently appointed  in  proceedings  to  foreclose  a  mortgage,  rental  of  roll- 
ing stock  during  the  first  receivership  is  not  entitled  to  priority  over  the 
mortgage  claim  when  it  appears  that  the  receipts  during  the  first  receiver- 
ship did  not  equal  the  operating  expenses  and  there  was  therefore  no  di- 
version of  the  current  earnings,  and  the  rolling  stock  was  not  sold  upon 
sale  under  foreclosure  proceedings,  but  was  restored  to  the  lessors. 

Same — Rental  of  Rolling  Stock  during  Receivership  in  Proceeding*.— Wherr 
a  court  by  its  receiver  takes  possession  of  rolling  stock  which  is  held  by 
the  railroad  company  under  an  agreement  for  the  payment  of  a  rental,  the 
title  being  retained  by  the  lessor  until  a  certain  sum  should  have  been  so 
paid,  the  owner  of  such  roiling  slock  is  entitled  to  payment  for  the  use  of 
the  rolling  stock  by  the  receiver. 

Same — Amount  of  Rental  Payable. — The  rental  payable  by  the  receiver 
under  such  circumstances  is  to  be  estimated  not  according  to  the  actual 
mileage,  but  according  to  the  reasonable  value  of  the  rolling  stock  irrfr- 
spective  of  the  actual  use. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana. 

Robt.  G.  Ingersoll,  Clarence  Brown,  and  John  M.  Butler,  for 
appellant. 

yames  L.  High,  Henry  D.  Hyde,  and  Bluford  Wibon,  for  ap- 
pellees. 

Brewer,  J. — The  cases  were  argued  and  are  considered  to- 
gether ;  the  questions  involved  being  similar,  and  growingout 
of  the  same  foreclosure  suits.  In  a  general  way,  it  may  be 
stated  that  they  arise  betweenapurchaser  at  foreclosure  sales 
of  certain  railroad  property,  and  intervening  creditors.  The 
initial  question  is  as  to  the  right  of  appellant,  the  purchaser, 
to  his  appeal. 

It  is  urged  that  a  purchaser  at  a  sale  under  a  decree  has  no 
right  to  appeal  from  its  terms.  He  takes  under  it,  Hispor* 
chase  is  a  voluntary  act,  and,  coming  in  voluntar- 
l^V^T"  ''y  ^°  takeunder  adecree,  he  may  not  challenge 
e^uer  ap-  ^^^^  undcF  which  he  takes.  The  contention  of  ap- 
pellant is  that  his  attitude  is  not  thus  limited ;  that 
his  appeal  is  not  from  the  decree  of  saie  under  which  ne  pur- 


D.gnzcdbyGoOglc 


chased,  but  from  orders  made  thereafter  respecting  "his  bid, 
the  modes  of  payment  thereof,  and  the  debts  to  which  it  should 
be  applied, — matters  in  which  he  was  interested,  and  in  re- 
spect to  which,  by  the  terms  of  the  decree  of  sale,  he  was 
given  a  right  of  appeal ;  and  that  such  right  springs  not  alone 
from  the  grant  of  the  right  of  appeal,  but  also  from  hisrela- 
tions  to  the  matters  determined  and  adjudged  in  these  subse- 
quent proceedings,  and  by  the  final  decree.  For  a  correct  solu- 
tion of  this  question,  a  statement  more  in  detail  of  the  facts  is 
essential. 

Decrees  of  foreclosure,  (for  there  were  separate  divisions, 
the  Toledo  and  the  St.  Louis  divisions,)  separate  suits,  and 
several  mortgages,  were  entered  on  the  12th  day 
of  November,  1885,     It  is  sufficient,  however,  to  '*' 

notice  the  proceedings  in  one  ;  for.there  was  no  substantial 
difference  between  the  cases.  It  contained  these  provisions: 
"  The'  complainants  herein,  and  the  purchaser  or  purchasers 
at  the  foreclosure  sale  under  this  decree,  reserve  the  right  to 
appeal  from  any  orders  and  final  decrees  made  by  the  court 
directinganddecreeing  the  payment  of  claims  and  debts  found 
and  determined  and  adjudged  and  decreed  to  be  due  and  pay- 
able as  court  and  receiver's  indebtedness,  and  to  be  prior  and 
superior  in  equity  to  the  lien  of  said  first  deed  of  trust  and 
mortgage  herein,  and  hereby  foreclosed,  if  they  shall  be  so 
advised."  "  In  making  payment  of  any  surplus  of  said  pur- 
chase money  left  after  luU  payment  of  the  court  and  receiver's 
indebtedness,  the  purchaser  or  pu;-chasers  shall  be  a!  lowed  to 
pay  said  surplus  in  the  bonds  and  coupons  to  which  the  same  - 
may  be  applicable,  as  hereinabove  provided  ;  each  such  cou- 
pon and  bond  being  received  by  the  master  for  such  sum 
as  the  holder  thereof  is  entitled  to  receive  under  the  distri- 
bution herein  provided,  and  according  to  the  priorities  here-  , 
in  adjudged."  So  that  by  the  decree  the  bidders  at  the  sale 
were  notified  in  advance  of  their  right  to  be  heard,  both  in 
the  trial  and  appellate  courts,  upon  the  question  of  what 
amounts  should  be  paid  to  intervening  creditors,  and  what  in 
the  bonds  secured  by  the  mortgages.  Common  experience 
is  that  intervening  claims  have  to  be  paid  in  cash,  while  the 
mortgage  bonds  of  a  defaulting  and  insolvent  corporation  are 
generally  purchasable  much  below  par.  In  this  case  ihc 
enormous  disproportion  between  the  amount  of  outstanding 
bonds  and  the  value  of  the  property  suggests  that  those  bonds 
must  have  been  purchasable  at  a  very  low  price,  and  there- 
fore that  the  question  of  the  amount  of  intervening  claims 
finally  to  be  charged  upon  the  property  was  a  matter  affect- 
ing materially  the  interests  of  the  purchaser  and  the  right  to 
be  heard  upon  it, — one  which  would  largely  determine  the 
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amount  of  his  bid.  Further,  on  February  23,  1886,  when  the 
master  had  reported  upon  the  intervening  claims,  the  appel- 
lant, among  others,  filed  exceptions  to  that  report,  in  the  foU 
iowing  words:  "Come  now  james  M.  Quigley,  Charles  T. 
Harbeck,  John  McNab,  Halsey  J.  Boardman,  and  Warren  D. 
Hobb,  com  plainaats  in  said  causes,  and  committees  represent- 
ing bondholders  holding  bonds  secured  by  mortgages  on  said 
railroad  and  property  in  said  causes  involved,  and  the  Cen- 
tral Trust  Company,  trustee  in  the  mortgages  in  said  causes 
foreclosed,  and  Sylvester  H,  Kneeland,  purchaser  of  sairfra/i- 
xoad  and  property  sold  at  foreclosore  sale  under  decrees  ren- 
dered and  entered  in  said  above  entitled  causes,  and  owner 
of  and  trustee  for  a  vast  majority  of  said  mortgage  bonds,  and 
now  except  to  each  and  every  of  the  master's  findings  and  re 
port  herem;  and  said  complainants  and  said  purcnaser,  for 
their  exceptions,  assign  the  following  causes.'  And  in  the 
final  decree  thereon  the  exception  and  allowance  of  appeal 
arc  stated  as  follows :  "  To  this  decree  the  said  Sylvester  H. 
Kneeland,  as  purchaser  and  trustee  representing  the  first 
mortgage  bondholders  on  said  entire  line  of  railroad,  con- 
cerning both  divisions  from  Toledo,  Ohio,  to  East  Sl  Louis, 
III.,  now  excepts,  and  prays  an  appeal  to  the  supreme  court 
of  the  United  States,  whicn  is  granted,  to  operate  as  a  sufrr- 
sedeas,on  giving  bond  in  the  sum  of  two  hundred  thousand 
dollars,  which  is  now  filed,  with  the  American  Surety  Com. 
pany  of  New  York  as  surety,  and  the  same  is  approved  by 
the  court ;  the  court,  however,  reserving  the  right  to  resume 
possession  of  the  property  on  the  terms  mentioned  in  the  or- 
der confirming  the  sale  and  approving  the  deed,"  it  appears 
also  that  in  the  early  part  of  these  foreclosure  proceedings 
a  committee,  consisting  of  James  M.  Quigley  and  others,  was 
appointed  to  represent  the  bondholders,  with  authority  toem- 
ploy  agents,  etc.  This  committee,  bv  leave  of  the  court,  was 
made  co-complainant.  It  is  stated  by  counsel,  though  that 
fact  does  not  appear  in  the  record,  that  a  contract  between 
this  committee  and  Mr.  Kneeland,  with  reference  to  a  pur. 
chase  in  the  interest  and  for  the  benefit  of  the  bondholders, 
was  presented  to  the  court  at  the  time  of  signing  the  decree 
of  sale,  and  that  it  was  upon  that  that  the  provision  reserving 
an  appeal  to  the  purchaser  was  inserted.  While  no  such 
agreement  is  found  in  the  record,  and  therefore  cannot  be  a 
subject  of  consideration,  yet  obviously  the  language  inlhede- 
creeof  foreclosure,  as  well  as  that  of  confirmation,  suggests  that 
something  of  the  kisd  must  have  been  presented  to  the  at- 
tention of  the  court.  Upon  these  facts,  can  the  appellant's 
right  to  an  appeal  be  sustained? 

It  was  adjudged  in  Blossom  v.  Milwaukee  &  C.  R  Co.,  i 
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Wall.  (U.  S.),  655,  that  a  bidder  at  a  marshal's  sale  makes  himself 
thereby  so  far  a  party  to  the  proceedings  that,  for 
sorae  purposes,  he  has  a  right  of  appeal.  It  was 
said  by  Mr.  Justice  Millek,  in  the  opinion  of  the  court,  that 
"  it  is  certainly  true  that  he  cannot  appeal  from  the  original 
decree  of  foreclosure,  nor  from  any  other  order  or  decree  of 
the  court  made  prior  to  his  bid.  It,  however,  seems  to  be 
well  settled  that,  after  a  decree  adjudicating  certain  rights 
between  the  parties  to  a  suit,  other  persons  havingno  previous 
interest  in  the  litigation  may  become  connected  with  the  case, 
in  the  course  of  the  subsecjuent  proceedings,  in  such  a  manner 
as  to  subject  them  to  the  jurisdiction  of  the  court,  and  render 
them  liable  to  its  orders,  and  that  they  may  in  like  manner 
acquire  rights  in  regard  to  the  subject  matter  of  the  litigation 
which  the  court  is  bound  to  protect."  "  A  purchaser  or  bid- 
der at  a  master's  sale  in  charcery  subjects  himself  quoad  hoc 
to  the  jurisdiction  of  the  court,  and  can  be  compelled  to  per- 
form his  agreement  specifically.  It  would  seem  that  he  must 
acquire  a  corresponding  right  to  appear  and  claim  at  the 
hands  of  the  court  such  relief  as  the  rules  of  equity  proceed- 
ings entitle  him  to."  It  follows  from  this  decision  that  his 
right  of  appeal  must  extend  to  all  matters  adjudicated  after 
his  bid  which  affects  the  terms  of  that  bid  or  the  burdens 
which  he  assumes  thereby  and  which  are  not  withdrawn  from 
his  challenge  by  the  terms  of  the  decree  under  which  he  pur- 
chases. If  by  tne  decree  the  sale  is  to  be  made  subject  to  cer- 
tain conditions,  the  purchaser  acquires  no  right  to  be  heard 
as  to  those  conditions  either  in  the  trial  or  appellate  courts. 
Such  was  the  ruling  in  Swann  v.  Wright's  Ex  r,  110  U.  S.  590, 
17  Ara.  &  Eng.  R.  Cas.  345,  in  which  it  was  adjudged  that, 
where  a  decree  directed  that  a  sale  should  be  made  subject 
to  liens  established  or  to  be  established,  on  references  pre- 
viously had  or  then  pending  before  a  master,  a  purchaser  at 
such  sale  would  not  be  heard,  either  in  the  trial  or  appellate 
court,  to  dispute  the  Jvalidity  of  the  liens  thus  established. 
This  ruling  was  placed  distinctly  on  the  ground  that  by  the 
very  terms  of  the  decree  the  purchaser  was  to  take  the  chances 
of  tne  allowance  of  all  the  claims  then  pending,  and  therefore 
their  validity  and  extent  was  a  matter  simply  between  the 
claimants  and  the  parties  to  the  mortgage ;  but  the  contin- 
gency now  presented  was  foreshadowed  m  the  opinion,  for  it 
says:  "  if  the  court  had  in  the  decree  of  sale  reserved  to  the 
purchaser,  although  not  a  party  to  the  proceedings,  the  right 
to  appear  and  contest  any  alleged  liens  then  under  examina- 
tion, and  therefore  not  established  by  the  court,  an  entirely 
different  question  would  have  been  presented.  But  no  sucn 
reservation  was  made;  and  the  purchaser  was  required,  with- 
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out  qualification,  to  take  the  property,  upon  confirmation  of 
the  sale,  subject  to  the  Hens  already  established,  or  which 
might  on  pending  references  be  established,  as  prior  and  supe- 
rior to  the  liens  of  the  first  mortgage  bondholdere."  The 
right  of  purchasers  at  a  foreclosure  sale  to  be  heard  on  the 
question  of  compensation  to  trustees  and  others,  both  in  the 
trial  and  appellate  courts,  was  affirmed  in  Williams  ».  Morgan, 
III  U.  S.  684,  17  Am.  &  Eng.  R.  Cas.  217,  when,  as  in  fhat 
case,  by  the  terms  of  the  decree,  the  amount  of  such  com- 
pensation placed  &n  additional  burden  upon  the  purchasers- 
The  case  of  Swann  v.  Wright's  Ex'r,  supra,  was  referred  to 
in  the  opinion,  and  distinguished  on  the  ground  of  the  express 
provisions  in  the  decree  as  to  the  terms  of  sale.  See,  also. 
Stuart!'.  Gay,  127  U.  S.  518;  Central  Trust  Co.  i/.  Grant  Lo- 
comotive Works,  135  U.  S,  207. 

Deductble  from  these  authorities,  as  applicable  to  the  facts 
in  this  case,  and  supported  by  sound  reasons,  are  the  follow- 
ing propositions :  First.  A  party  bidding  at  a  fore- 
Parehuark*-  closure  Sale  makes  himself  thereby  a  party  to  the 
iar»«HMi>n  pi'oceedings,  and  subject  to  the  jurisdiction  of  the 
»r<K<«iian-  court  for  all  orders  necessary  to  compel  the  per- 
fecting of  his  purchase  ;  and  with  a  right  to  be 
heard  on  "all  questions,  thereafter  arising,  affecting  his  bid, 
which  are  not  foreclosed  by  the  terms  of  the  decree  of  sale, 
or  are  expressly  reserved  to  him  by  such  decree.  Secondly- 
Where  not  concluded  by  the  terms  of  the  decree,  any  subse- 
quent rulings  which  determine  in  what  securities,  of  diverse 
value,  his  bid  shall  be  made  good,  are  matters  affecting  h'S 
interests,  and  in  which  he  has  a  right  to  be  heard  in  the  trial 
court,  and  by  appeal  in  the  appellate  court.  In  the  case  at 
bar,  it  is  obvious  that  the  amount  of  intervening  claims  to  be 
subsequently  allowed  was  a  matter  affecting  the  interests  of 
the  purchaser,  and  in  terms  reserved  to  him  by  the  decreeof 
sale.  Supplementing  and  strengthening  this  right,  reserved 
and  substantial,  is  the  recital  in  the  allowance  of  the  appeal 
that  the  party  purchasing  is  himself  abondholder,  and  trustee 
and  representative  of  the  other  bondholders,  which,  if  not  con- 
clusive as  to  the  extent  of  interest  in  the  litigation,  is  not  to 
be  ignored  as  wholly  a  matter  of  surplusage,  but  ought  tobe 
assumed  as  correct,  and  which  is  not  to  be  disregarded  simph 
because  the  evidences  of  that  fact  are  not  preserved  in  the 
record. 

These  conclusions  compel  an  inquiry  as  to  the  validity  of 
the  adjudications  in  respect  to  the  intervening  claims.  Thej 
were  for  the  rental  of  rolling  stock,  and  our  examination  must 
therefore  proceed  to  the  facts  upon  which  the  adjudications 
were  made.    This  roiling  stock  was  obtained  by  tne  railroad 
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company,  a  consolidated  corporation,  from  certain  manufac- 
turers, the  appellees  herein,  on  contracts  of  pur- 
chase. These  in  form  were  leases,  but  in  sub-  Bouioirei. 
stance,  and  properly  so  adjudged,  were  contracts  ii"»«nwk 
of  purchase  reserving^  title  in  the  vendors  ujitil  after  *'^?*J*"''" 
the  payment  of  certam  annual  sums,  called  "  rents,"  rndu«r  '• 
and  with  the  right  to  retake  possession  on  default  Botentiue* 
in  payment.  Full  payment  of  the  purchase  price  *^P'^<"i^J- 
was  never  made.  The  first  bills  under  which  the 
receiver  was  appointed  were  filed  August  i,  1883,  by  a  judg- 
ment creditor.  The  trustees  in  the  several  mortgages  were 
made  parties  to  these  bills.  They  entered  their  appearance, 
and,  neither  objecting  ngr  consenting,  the  receiver  was  ap- 
pointed. Such  receivership  was  contmued  four  months,  and 
until  December  1,  1883,  at  which  time  bills  were  filed  by  the 
trustees  for  the  foreclosure  of  their  mortgages,  and  a  receiver 
was  appointed  thereunder.  The  first  inquiry  presented  is, 
whether  rentals  for  such  period  were  properly  given  priority 
over  the  mortgage  debts.  That  question  must  be  answered 
in  the  negative.  !t  is  important  to  note  these  facts:  First. 
This  case  is  not  embarrassed  by  any  matter  of  surplus  earn- 
ings; for  it  appears,  beyond  any  possibility  of  doubt,  that, 
from  the  time  of  the  purchase  of  this  rolling  stock  to  the  time 
of  the  final  disposition  ofthese  cases  the  receipts  did  not  equal 
the  operating  expenses.  There  was  no  diversion  of  the  cur- 
rent earnings,  either  to  the  payment  of  interest,  or  the  per- 
manent improvement  of  the  property.  In  fact,  but  little  in- 
terest was  ever  paid  on  the  bonds.  St  Louis,  A.  &  T.  H,  R. 
Co.  V.  Cleveland,  C.  C.  &  I.  R.  Co.,  125  U.  S.  658.  673.  33  Am. 
&  Eng.  R.  Cas.  16,  Second.  The  receivership  was  at  the  in- 
stance of  a  judgment  creditor,  and  was  with  a  view  of  reach- 
ing the  surplus  earnings  for  the  satisfaction  of  his  debt.  It 
was  not  at  the  instance  of  mortgagees,  nor  were  they  seeking 
foreclosure  of  their  mortgages.  They  were  asking  nothing 
at  the  hands  of  the  court.  Thcv  were  not  asking  it  to  take 
charge  of  the  property,  or  thus  impliedly  consenting  to  its 
management  of  the  property  for  their  benefit.  Third.  This 
rolling  stock  was  not  included  in  the  sale,  but  was  returned 
to  the  intervenors  upon  orders  entered  prior  to  the  decree  of 
sale-.  So  that  only  that  property  was  sold  which  was  covered 
by  mortgages  executed  prior  to  any  contract  with  the  inter- 
venors with  respect  to  rolling  stock,  and  it  is  the  proceeds  of 
this  sale  which  the  intervenors  are  seeking  to  appropriate. 
They  cannot  say  that  their  property  was  sold,  or  that  by  such 
fact  they  have  an  interest  in  the  proceeds  of  sale.  Fourth. 
The  sale  realized  only  a  small  proportion  of  the  mortgage 
debts.    There  was  no  surplus  above  the  mortgages  for  dis- 
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tribution  to  the  intervenors,  or  among  general  creditors.  In 
fact,  only  a  small  fraction  of  the  mortgage  debt  was  realized. 
Fifth.  During  these  four  months,  no  demand  for  possession 
or  rental  was  made  of  the  receiver  by  any  of  the  intervenors, 
or  any  one  for  them,  with  the  single  exception  of  what  may 
be  known  as  the  "  Grant "  claims ;  and  in  respect  to  them  the 
demand  for  possession  was  met  by  refusal  on  the  part  of  the 
receiver,  and  a  proposition  for  purchase  at  the  unpaid  portion 
of  the  purchase  price,  \vhich  proposition  was  accepted  by 
such  intervenors,  but  never  finallv  carried  into  effect.  Upon 
these  facts,  we  remark,  first,  that  tlie  appointment  of  a  receiver 
vests  in  the  court  no  absolute  control  over  the  property,  and 
no  general  authoritj-  to  displace  vested  contract  liens.  Be- 
cause, in  a  few  specified  and  limited  cases,  this  court  has  de- 
clared that  unsecured  claims  were  entitled  to  priority  over 


mortgage  debts,  an  idea  seems  to  have  obtained  that  a  court 
appomtmg  a  receiver  acquires  power  to  give  such  preference 
to  any  general  and  unsecured  claims.  It  has  been  assumed 
that  a  court  appointing  a  receiver  could  rightfully  burden 
the  mortgaged  property  for  the  payment  of  any  unsecured 
indebtedness.  Indeed,  we  are  advised  that  some  courts  have 
made  the  appointment  of  a  receiver  conditional  upon  the  pay- 
ment of  all  unsecured  indebtedness  in  prefei  ence  to  the  mort- 
gage liens  sought  to  be  enforced.  Can  anything  be  conceived 
■which  more  thoroughly  destroys  the  sacredness  of  contract 
obligations?  One  holding  a  mortgage  debt  upon  a  railroad 
has  the  same  right  to  demand  and  expect  of  the  court  respect 
for  his  vested  and  contracted  priority  as  the  holder  of  a  mort- 
gage on  a  farm  or  lot.  So,  when  a  court  appoints  a  receiver 
of  railroad  property,  it  has  no  right  to  make  tnat  receivership 
conditional  on  the  payment  of  other  than  those  few  unse- 
cured claims  which,  by  the  rulings  of  this  court,  have  been 
declared  to  have  an  equitable  priority.  No  one  is  bound  to 
sell  to  a  railroad  company,  or  to  work  for  it;  and  whoever 
has  dealings  with  a  company  whose  property  is  mortgaged 
must  be  assumed  to  have  dealt  with  it  on  the  faith  of  its  per- 
sonal responsibility,  and  not  in  expectation  of  subsequently 
displacing  the  priority  of  the  mortgage  liens.  It  is  the  ex- 
ception, and  not  the  rule,  that  such  priority  of  liens  can  be 
displaced.  We  emphasize  this  fact  of  the  sacredness  of  con- 
tract  liens  for  the  reason  that  there  seems  to  be  growing  an 
idea  that  the  chancellor,  in  the  exercise  of  his  equitable  powers, 
has  unlimited  discretion  in  this  matter  of  the  displacement  of 
vested  liens.  St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Cleveland,  C. 
C.  &  I.  R.  Co.,  125  U.  S.  658—673,  33  Am.  &  Enc.  R.  Cas.  16. 
So  that  these  intervenors  acquired  no  right  of  priority  by 
virtue  of  their  antecedent  contracts  of  sale. 


But  it  is  urged,  and  with  force,  that  the  court  did  not  al- 
low contract  price,  but  only  rental ;  and  the  question  is  asked  : 
"  May  a  court,  through  its  receiver,  take  posses- 
sion of  property,  and  pay  no  rental  for  it?"  If  it  statkioc 
may  legitimately  compel  the  operation  of  the  rail-  ""lof  ddr. 
road  in  the  hands  of  its  receiver  in  order  to  dis-  '^b i""'""!" 
charge  the  obligations  of  the  company  to  the  public,  fo™.io,Br>  ' 
may  It  not  also,  and  must  it  not  also,  burden  that  proM»diB)t» 
receivership,  and  the  property  in  charge  of  the  re-  ■""■'  ''•iww- 
ceiver,  with  all  the  expenses  connected  with  the 
operation  of  the  road,  together  with  reasonable  rentals  for 
the  property  used  and  necessary  for  the  operation  of  the 
road  ?  As  to  the  general  answer  to  these  inquiries  we  have 
no  doubt.  A  court  which  appoints  a  receiver  acquires  by 
virtue  of  that  appointment  certain  rights,  and  assumes  cer- 
tain obligations,  and  the  expenses  which  the  court  creates  in 
discharge  of  those  obligations  are  burdens  necessarily  on  the 
property  taken  possession  of,  and  this  irrespective  of  the 
question  who  may  be  the  ultimate  owner,  or  who  may  have 
tne  preferred  lien,  or  who  may  invoke  the  receivership.  So 
if,  at  the  instance  of  any  party,  rightfully  entitled  thereto,  a 
court  should  appoint  a  receiver  of  property,  the  same  being 
railroad  property,  and  therefore  under  an  obligation  to  the 
public  of  continued  operation,  it,  in  the  administration  of  such 
receivership,  might  rightfully  contract  debts  necessary  for 
the  operation  of  the  road,  either  for  labor,  supplies,  or  rent- 
als, and  make  such  expenses  a  prioi;  lien  on  the  property  itself ; 
and  it  is  in  reliance  on  this  general  proposition  that  the  in- 
tervcnors  insist  on  au  affirmance  of  the  decree.  But  as 
against  this  we  are  confronted  with  these  facts:  The  court 
never  made  any  order  for  the  rental  of  this  rolling  stock,  and 
the  situation  of  all  the  parties  duritig  this  four  months' re- 
ceivership was  this:  The  railroad  company,  with  its  fran- 
chises for  building  and  operating  a  railroad,  was,  in  equity, 
whatever  may  have  been  the  location  of  the  legal  title,  the 
owner  of  realty  subject  to  certain  fixed  mortgage  indebted- 
ness, and  of  personalty,  the  rolling  stock  in  question,  subject 
to  certain  fixed  liens.  The  creation,  in  the  first  instance,  of 
those  liens,  gave  to  neither  lienholder,  as  against  the  other, 
priority  in  payment  otherwise  than  in  respect  to  the  property 
specially  charged  with  those  liens.  The  holder  of  the  Hen 
on  the  real  estate  could  not  insist  that  both  the  real  estate 
and  the  personalty  should  be  subjected  to  the  payment  of  his 
debt,  before  payment  to  the  holder  of  the  lien  on  the  person- 
alty of  his  claim,  out  of  the  proceeds  of  its  sale.  Neither,  on 
the  other  hand,  could  the  holder  of  the  lien  on  the  personalty- 
insist  that  his  lien  should  be  first  paid  out  of  any  proceeds  of 
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the  realty.  Eacb  was  limited  to  his  priority  of  right  on  the 
property  on  which  his  lien  rested.  Under  those  circum- 
stances, neither  the  holder  of  the  lien  on  the  real  or  the  per- 
sonal property  moving  in  the  premises,  a  general  creditor  c»f 
the  common  debtor  invoked  for  the  payment  of  his  debt  the 
intervention  of  a  court  of  equity,  and  the  possession  of  all  the 
property  charged  with  these  two  liens,  and  its  operation  with 
a  view  to  the  collection  of  his  unsecured  claim.  The  opera- 
tion of  the  road  during  that  receivership  did  not  pay  the  op- 
erating expenses.  May  the  holder  of  a  lien  on  the  real  estate 
insist  that  the  deficiency  be  charged  to  the  holder  of  the  lien 
on  the  personalty,  or  that  the  latter  shall  become  liable  to  the 
former  for  the  rental  of  its  property?  Unquestionably  not. 
Neither  lienholder  asking  the  aid  of  the  court,  no  obligation 
was  assumed  by  either  in  respect  to  the  management  of  the 
property  as  against  the  other.  If  the  operation  of  the  pro[>- 
erty  seized  by  the  receiver  did  not  result  in  the  payment  of 
the  operating  expenses,  and  the  common  debtor  was  unable 
to  pay,  the  burden  of  the  deficiency  is  as  properly  cast  iipon 
the  holder  of  a  lien  upon  the  personalty  as  upon  the  holder 
of  a  lien  upon  the  realty  ;  ana  when  the  court,  in  the  admin- 
istration of  the  receivership,  thereafter  returns  the  personalty 
to  the  holder  of  the  liens  upon  it,  such  lienholder  must  be 
content  to  be  relieved  from  any  burden  for  a  pro  rata  share 
of  the  deficiency,  and  has  no  equity  to,  claim  that  he  shall  be 
not  only  thus  relieved,  but  that  he  may  also  charge  upon  the 
realty,  to  the  detriment  of  the  lienholder  thereon,  both  the 
entire  burden  of  the  deficiency,  and  compensation  to  him  for 
the  use  of  his  property.  Hence,  it  follows  that  neither  by 
reason  of  a  contract  o(  purchase  of  the  rolling  stock,  nor  by 
its  use  for  four  months  at  the  instance  of  a  general  creditor, 
was  any  burden  cast  upon  the  holder  of  a  lien  upon  the  real 
estate  for  the  non-payment  of  such  contract  price  or  the  rental 
value.  The  court  therefore  erred  in  charging  rental  value  of 
the  rolling  stock  during  those  four  months  as  a  prior  lien 
upon  the  realty. 

On  the  1st  of  December,  1883,  however,  the  situation  was 
changed.  At  that  time  the  mortgagees  upon  the  realty  com- 
menced suits  to  foreclose  their  mortgages,  and  at  their  in- 
stance a  receiver  was  appointed  for  all  the  property,  both 
real  and  personal.     In  respect  to  the  question  nere  involved. 
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personal  property.  In  the  latter  it  had  a  remote  interest, 
though  subordinate  to  existing  liens.  The  court,  responding 
to  its  demands,  takes  possession  of  all  the  property,  real  ana 
personal.  Now,  when  the  holder  of  a  first  lien  upon  the 
realty  alone  asks  the  court  of  chancery  to  take  possession 
not  only  of  the  real  but  also  of  personal  property  used  for 
the  benefit  of  the  real,  that  application  is  a  consent  on  its 
part  that  the  rental  value  of  the  personalty  thus  taken  pos- 
session of,  and  operated  for  the  benefit  of  the  realty,  snail 
be  paid  in  preference  to  its  own  claim.  The  proposition  is  a 
simple  one.  The  application  may  not  be  a  consent  that  the 
contract  price  of  the  personalty  shall  be  paid  in  preference  to 
his  lien,  but  it  certainly  is  a  consent  that  the  rental  value  of 
that  personalty  during  the  time  of  the  possession  by  the  re- 
ceiver appointed  at  his  instance  may  nave  priority  to  his 
claim.  K  the  holder  of  a  lien  upon  the  realty  does  not  think 
that  the  continued  possession  of  the  personalty  is  a  benefit  to 
his  lien,  he  should  simply  omit  the  personalty  from  his  bill, 
and  ask  the  court  to  take  possession  of  the  realty  alone.  But, 
either  because  he  believed  that  the  possession  of  the  person- 
alty was  necessary  for  the  operation  of  the  railroad,  and  the 
security  of  his  claim,  or  else  because,  by  virtue  of  his  second- 
ary rignt,  he  expected  to  pay  for  the  personalty,  and  retain 
both  the  personalty  and  the  realty,  he  has  had  the  court  take 
possession  of  both  by  its  receiver  ;  and  by  that  act,  although 
subsequently  the  personalty  was  returned  to  the  holder  of  the 
lien  upon  it,  he  consented  to  the  payment  of  reasonable  rentals 
pending  the  receiver's  possession. 

The  conclusion  is  irresistible,  that,  under  the  circumstances, 
reasonable  rental  value  was  properly  allowed  as  a  prior  claim 
to  the  mortgage  indebtedness.     Indeed,  we  do  not 
understand  that  counsel  for  appellant  seriously  con-      BauoB«bie 
test  this  proposition.     Their  contention  substan-      Tiineirr^ 
tialty  is  tnat  the  basis  of   such  rental  value    was      •pkUk  of 
wrong ;  that  the  rental  should  only  be  on  the  basis    ,  m,"iii" 
of  actual  use, — the  "  mileage  system,"  as  it  is  known       aoioBni  or 
in  railroad  parlance ;  that  in  fact  the  railroad  com-       naiai. 
pany  had  acquired  too  much  roiling  stock,  and,  so 
averaging  it,  the  mileage  was  quite  small ;  whereasthe  master, 
as  approved  by  the  court,  fixed  the  rental,  not  at  actual  mile- 
age,  but  at  a  reasonable  value  irrespective  of  the  actual  use. 
We  think  that  the  decision  of  the  court  was  right.     The  in- 
itiative in  the  matter  was  taken  by  the  trustees.     They  asked 
by  their  bill  that  the  court  take  possessiqn  of  all  the  personal- 
ty,    if  more  was  taken  possession  of  than  was  needed,  it  was 
tneir  mistake.     The  court  is  not  to  be  assumed  to  be  an  ex-- 
perienced  railroad  manager,  knowing  exactly  the  amount  of 
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rolling  stock  needed  for  the  operation  of  the  road.  It  may 
justly  assume  that  what  had  been  contracted  for  was  nec- 
essary ;  and,  if  the  trustees  ask  that  all  may  be  taken  posses- 
sion of,  it  may  act  upon  that  as  a  declaration  that  all  is  nec- 
essary, and  that  rental  value  is  to  be  paid  for  all.  Theirs  is  the 
inquiry,  and  not  the  court's.  It  is  a  mistake  to  suppose  that 
their  duties  in  respect  to  the  foreclosure  proceedings  are 
formal  merely,  or  limited  to  the  employment  of  counsel  and 
the  handling  of  securities.  They  assume  all  the  obligations 
of  a  party  to  the  suit.  They  are  charged  with  the  care  ofthe 
entire  mortgage  interest.  They  ask  and  receive  large  al 
lowances  for  caring  for  that  interest ;  and  it  is  a  part  of  their 
duty  to  make  examination,  and  become  fully  informed,  in  re- 
spect to  the  property,  its  liens,  what  is  needed  for  its  opera- 
tion, and  what  can  prudently  and  safely  be  dispensed  with. 
Upon  such  information  their  application  should  be  based.  It 
is  true  the  court  is  not  concluded  by  their  representations, 
but  its  information  is  in  the  first  instance  derived  therefrom, 
and  it  may  and  does  generally  act  upon  them  ;  and  its  action 
based  on  them  must  DC  held  to  be  conclusive,  so  far  as  con- 
cerns the  interest  they  represent,  in  respect  to  all  liabilities 
'  and  obligations  flowing  from  the  possession  of  a  receiver. 
Whatever  action  the  court  may  take  thereafter,  on  informa- 
tion furnished  by  its  receiver  or  by  them,  or  otherwise,  in  re- 
spect to  the  property  not  primarily  chargeable  with  their  lien, 
its  first  action  is  the  recognition  of  the  validity  of  theirap- 
plication ;  and  the  taking  possession  of  all  the  property  they 
name  is  in  reliance  upon  their  representation  that  all  is  needed 
for  the  operation  of  the  railroad,  and.that  they  consent  either 
to  the  payment  of  the  unpaid  purchase  price  of  any  property 
thus  taken  possession  of,  or  a  reasonable  rental  for  the  use  of 
the  same.  Consider  for  a  moment  the  ordinary  experienceof 
railroad  building,  as  developed  in  the  story  of  this  case.  The 
franchise  is  acquired,  the  corporation  organized,  and  a  first 
mortgage  placed  upon  the  property,  with  the  usual  *' after- 
acquired  property  "clause  in  it.  Theconstructionof  the  rail- 
road proceeds.  It  is  finished.  Roiling  stockisnecessarj',and 
the  corporation  acquires  it  under  conditional  contracts  of  pur- 
chase. The  enterprise  is  a  failure.  The  mortgage  interest  is 
unpaid.  The  trustee,  discharging  its  duty,  is  Bound  to  kno«' 
that  the  rolling  stock  is  held  subject  to  the  liens  attending  i's 
purchase.  It  asks  the  court  to  take  possession,  not  alone  of 
the  realty,  but  also  of  the  rolling  stock  thus  acquired  and  held. 
The  application  is  not  resisted.  The  court  is  ignorant  of  the 
history  of  the  enterprise.  It  sustains  the  application,  andap- 
points  a  receiver,  and  the  rolling  stock  is  taken  possession  01 
by  that  receiver.     Can  it  be  held  that  such  possession,  taken 
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at  the  instjifice  of  the  trustee,  casts  no  burden  on  the  road, 
either  for  purchase  price  or  rental  prior  t(f  the  claim  of  the 
original  mortgage?*  Can   the  trustee  forcibly,  through  the 

f tower  of  a  court,  compel  an  appropriation  of  this  rolling  stock 
or  the  benefit  of  the  property  subject  to  its  lien  without  com- 
pensation ?  Does  not  its  application  for  possession  carry  with 
It  an  assent  that  rental  for  such  rolling  stock  shall  be  first  paid, 
as  one  of  the  expenses  of  the  receivership  which  it  has  in- 
voked ?  But  one  answer  can  be  made  to  this  inquiry,  and  that 
is,  that  its  application  is  .a  consent  to  the  payment  of  reason- 
able rental  during  the  possession  of  the  receiver, — a  rental 
not  based  upon  the  use  actually  made  by  the  receiver,  but  on 
the  ordinary  value  of  the  rental  of  such  property.  So,  al- 
though it  may  be  true,  as  claimed  by  counsel,  that  more  was 
taken  possession  of  than  was  needed,  and  that  there  was  only 
a  limited  use  of  each  car  and  engine,  yet  the  case  is  to  be 
taken  as  though  all  were  needed,  and  full  use  made  of  all ; 
and  that  sum  which  would  be  reasonable  rental  value  for  such 
use  should  be  paid.  Such  value  is  not  to  be  determined  by 
the  amount  of  actual  use,  but  by  what  in  the  first  instance,  and 
before  the  use  had  been  had,  would  be  adjudged  a  reasonable 
rental  value.  Upon  such  basis,  no  complaint  can  be  made  of 
the  amount  fixed  by  the  court,  reducing,  as  it  did,  the  amount 
reported  by  the  master. 

These  are  the  only  matters  which,  by  the  exceptions  filed 
to  the  master's  report  respecting  rentals,  were  reserved  for 
our  consideration.  Our  conclusion,  therefore,  in  the  two 
cases,  is  that  the  decree  must  be  reversed,  and  the  cases  re- 
manded with  instructionsto  strike  out  all  allowances  for  rental 
prior  to  December  i,  1883,  the  time  when  the  receiver  was  ap- 
pointed at  the  instance  of  the  mortgagees,  and  to  allow  the 
rentals  as  fixed  for  the  time  subsequent  thereto.  , 

Counsel  for  the  Grant  claims  expressly  stated  in  open  court, 
in  his  argument,  that,  in  case  certain  appeals  from  the  sixth 
circuit  were  affirmed,  there  might  result  a  double  allowance 
to  his  clients,  which  they  did  not  insist  upon.  As  the  details 
and  sum  are  not  clearly  presented,  we  can  only  say  that  this 
matter  must  be  taken  into  account  in  the  subsequent  dispo- 
sition of  the  cases.     Reversed, 

Bradley,  J.,  dissents. 

Fonctoiur*— Payment  of  Current  ExpenHsfrom  Earnlngt  Ourinf  ReeeWer- 
■hip.— See  Fidelity  Ins.  Trust  &  Safe  Deposit  Co.  ii.  Shenandoah  Val.  R. 
Co.  (Va.),38Am.&  Eng.  R.  Cas.  559,  note  571. 

Sama— Priority  of  Rental  of  Rolling  Stock  and  Inttallmentf  of  Priee  OV«r 
MortgagB  Lien.— See  Fidelity  Ins.  Trust  &  Safe  Deposit  Co.  t:  Shenandoah 
Val.  R.  Co.  (Va.).  38  Am.  &  Eng.  R.  Caa.  559.  note  574. 
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Roberts  v.  Missouri,  Kansas  &  Texas  R.  Co.  et  al 

(Kansas  Supreme  Court,  Jan.  11,  iSpo.) 

CongreMlonal  Grant  of  Right  of  Way— Indian  Lands  In  Kantai.— The  con- 
gressional act  of  July  26,  1866,  \14  U.  S.  St.  289,)  gave  to  railu-ay  compan- 
ies a  right.of  way  over  the  Osage  ceded  lands,  being  lands  reserved  bvthe 
United  States  for  the  Great  and  Little  Osage  Indians;  but  such  rigfct  of 
way  extended  over  such  lands  only  as  had  not  previously  been  disposed  of 
by  the  government. 

Grant  of  Public  Land*  forSchool  PurpOMt— Indian  Land*  Included,— The 
third  section  of  the  act  of  admission  of  the  state  of  Kansas  into  the  Union 
Irrevocably  granted  to  the  state,  for  the  use  of  schools,  the  sixteenth  and 
thirty-sisth  sections  of  the  public  lands;  and  that  grant  embraced  those 
sections  of  Indian  U:ii!.=  within  the  state  in  which  the  Indians  had  a  right 
of  possession  only. 

Act  Granting  Right  of  Way— Repsal  Bafore  Conitruction.— Wherearigtat 
of  way  is  given  to  a  railroad,  over  certain  lands,  by  an  act  of  the  l^isla- 
luic.  and  afterwards,  and  before  the  location  and  construction  of  such  rail- 
road, such  act  is  repealed  ;  Heid.  that  such  railway  company  secured  no 
right  of  way  by  the  construction  of  its  road  over  such  lands  after  the  act 
granting  such  right  of  way  was  repealed. 

SamB—SpeelaT  Lagltlation. — Chapter  124  of  the  Session  Laws  of  >S7.>- 

Eurportingto  give  the  Missouri,  K.  &  T.  R.  Co.  a  right  of  way  over  certain 
inds.  is  void,  being  in  violation  of  section  i,  art.  13,  of  the  .conscitutioo 
prohibiting  the  enactment  of  special  acts  conferring  corporate  powers. 

Commissioners'  decision.  Error  from  District  Court,  La- 
bette  County. 

This  was  an  action  in  ejectment,  brought  by  the  plaintiff 
in  error  against  the  defendant  railway  companies,  in  the  dis- 
trict court  of  Labette  county,  to  recover  possession  of  cer- 
tain lands  occupied  by  defendant  as  a  right  of  way  through 
section  16,  township  34,  range  21,  in  Labette  county.  Tnal 
by  the  court,  and  judgment  for  the  defendants  in  error. 
The  plaintiff  now  brings  the  case  here. 

Case  &  Glasse,  for  plaintiff  in  error. 

David  Kdso  and  T.  N.  Sedgwick,  for  defendant  in  error. 

C1.OGSTON,  C. — The  land  in  question  wds  originally  Osa^t" 
ceded  lands.    The  plaintiff  claimed  title  by  virtue  of  a  patent  is- 
sued by  thestate  of  Kansas  to  J.A.Roberts,andby 
***"■  deed  ofconvevance  from  said  Roberts  tothepiaim- 

iff.  The  defendants  claimed  title:  /^i>j/,  by  virtue  of  an  act 
of  congress  approved  July  26,  1866;  and,  second,  by  chapte'' 
79  of  the  Session  Laws  of  Kansas  of  1864,  and  chapter  44 
or  the  Session  Laws  of  1865,  and  chapter  124  of  tne  Ses- 
sion Laws  of  1871  ;  and,  lastly,  by  virtue  of  15  years' statute 
of  limitation,     Kx  is  conceded  that  the  plaintiff  is  entitled  to 
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the  possession  of  this  land,  under  his  title,  unless  the  de- 
fendants  had  a  right  of  way  through  the  land  by  virtue  of 
the  statutes  above  cited,  or  by  their  adverse  possession  of  15 
years ;  and  we  will  consider  these  defenses  in  the  order  in 
which  they  are  given. 

First,  as  to  the  act  of  congress  under  which  the  defendants 
claim,  being  14  U.  S.  St.,  p.  289,  §  i.  It  is  an  act  granting 
lands  to  the  state  of  Kansas,  in  aioof  the  construe-  _  •  , 
tion  of  the  southern  branch  of  the  Union  Pacific  „i'^m's»«"' 
Railway  and  telegraph,  from  Ft.  Riley,  Kan.,  to 
Ft.  Sniith,  Ark.,  and,  after  granting  to  tne  state  certain  lands, 
the  alternate  sections  of  lands,  or  parts  thereof  designated 
by  odd  numbers,  to  the  extent  01  five  sections  on  eacn  side 
of  the  road,  and  not  exceeding  in  all  ic  sections,  with  certain 
restrictions  thereto  as  to  rights  acquired  before  the  location 
of  the  road  by  preemption  and  homestead  settlement,  etc., 
or,  to  any  land"  reserved  by  the  United  States  for  any  pur- 
pose whatever ; "  then  this  proviso :  "  Provided,  that  any  and 
all  lands  heretofore  reserved  to  the  United  States  by  any  act 
of  congress,  or  in  any  other  manner,  by  competent  authority, 
for  the  purpose  of  aiding  in  any  object  of  internal  improve- 
ment or  other  purpose  whatever,  be,  and  the  same  are  here- 
by, reserved  and  excepted  from  the  operation  of  this  act,  ex- 
cept so  far  as  it  may  be  found  necessary  to  locate  the  route 
of  said  road  through  such  reserved  lands,  in  which  case  the 
right  of  way,  two  nundred  feet  in  width,  is  hereby  granted, 
subject  to  the  approval  of  the  president  of  the  United  States." 
Under  this  proviso,  defendants  claimed  a  right  of  way 
through  this  land.  As  said  before,  this  land  was  Osage 
ceded  land,  which  was  afterwards  conveyed  to  the 
government  by  treaty  with  the  Great  and  Little  "••"••>_ 
Tribes  of  Osage  Indians,  January  21,  1867.  The  ^l^' 
defendants  constructed  their  road  over  this  land, 
as  shown  by  the  findings,  about  June  6,  1870.  The  plaintiff's 
title  from  the  state  bears  date  of  May  25,  1871 ;  and  since  the 
construction  of  the  road  "the  defendants  have  been  in  posses- 
sion of  the  right  of  way  up  to  this  time.  The  statute  above 
quoted  was  to  give  a  right  of  way  through  lands  which  the 
government  had  reserved',  either  by  acts  of  congress  or  in 
any  other  manner,  for  the  purpose  of  aiding  internal  im- 
provements, or  for  any  other  purpose ;  and  through  such  lands, 
and  such  lands  only,  it  granted  to  the  railway  a  right  of  way  ; 
and,  if  the  land  in  question  falls  within  the  list  of  lands  ex- 
empted  from  the  operation  of  this  statute,  then  the  defend- 
ants  have  a  right  of  way,  so  far  as  this  one  statute  is  con- 
cerned. This  land,  being  Osage  Indian  land  a^  the  time  of 
the  passage  of  the  act  ofcongress  of  July  26.  1866,  was  land 
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reserved  by  the  govemraent  from  the  operation  of  that  graaL 
The  erant,  by  its  terms,  included  all  the  lands  reservM  by 
the  United  States  for  any  purpose  whatsoever.  Its  broaci 
terras  included  Indian  lands,  or  lands  given  for  their  use; 
and,  in  this  particular  exception  to  the  act  and  grant  of  right 
of  way,  congress  must  have  had  in  mind  these  Osage  lands, 
for  they  were  lands  lying  directly  in  the  route  of  this  con- 
templated road,  and,  so  far  as  congress  could  do  to  aid  the 
state  of  Kansas  in  the  construction  of  railroads,  it  was  will- 
ing to  do.  This  was  the  object  of  the  statute,  to  aid  in  build- 
ing roads  in  Kansas.  That  being  its  object,  the  right  of  way 
was  a  very  important  feature  of  the  aid  to  be  given.  In  con- 
struing the  act  of  the  3d  of  March,  1863,  being  an  act  to 
grant  lands  to  the  state  of  Kansas,  to  aid  in  the  construction 
of  railroads,  the  supreme  court  of  the  United  States,  in  L.  L.4 
G.  R.  Co.  V.  U.  S.,  92  U.  S.  733,  said  :  "  AH  lands  '  heretofore 
reserved,"  that  is,  reserved  before  the  passage  of  the  act, 
'  by  competent  authority,  foi-  any  purpose  whatsoever,' are 
excepted  by  the  proviso."  This  language  is  broad  and  com- 
prehensive. It  unquestionably  covers  tnese  lands  that  bad 
been  reserved  by  treaty  before  the  act  of  1863  was  passed. 
It  is  said,  however,  that,  having  been  reserved,  not  to  the 
United  States,  but  to  the  Osage  Indians,  they  are  therefore 
not  within  the  terms  of  the  proviso.  This  proposition 
is  untenable.  U  would  leave  the  proviso  without  effect, 
because  alt  the  reservations  through  which  the  road  was 
to  pass  were  Indian.  This  fact  was  recognized,  and  the  right 
of  way  granted  through  them,  subject  to  the  approval  of  the 
president.  But  the  verba!  criticism  that  these  lands  were 
not,  within  the  meaning  of  the  proviso,  reserved  "to  the 
United  States,"  is  unsound.  The  treaty  reserved  them  as 
much  to  one  as  to  the  other  contracting  party.  Both  were 
interested  therein,  and  had  title  thereto.  In  one  sense,  ther 
were  reserved  to  the  Indians,  but  in  another  and  broader 
sense  to  the  United  States,  for  the  use  of  the  Indians."  Also. 
see  Walcotti'.  Des  Moines  Co.,  5  Wall.  681.  This  proviso 
construed  is  exactly  the  same  as  the  proviso  to  the  act  ol 
July  26,  1866,  and  the  subject  matter  is  the  same  lands,  the 
Osage  ceded  lands ;  and  therefore,  having  once  received  an 
interpretation  by  the  supreme  court  of  the  United  States, 
such  interpretation  must  be  followed  by  this  court. 

This  brings  us  to  the  question  whether  the  government  of 
the  United  States  had,  prior  to  the  act  of  July  26,  1866,  dis- 
posed of  any  of  these  lands  over  which  a  right  of  *vav  |S 
claimed  to  the  state  of  Kansas,  for  school  purposes.  It  is 
claimed  by  the  plaintiff  in  error  that,  by  the  act  of  admission  ot 
the  state  of  Kansas,  congress  had,  by  solemn  compact  vm 
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the  state,  ceded  to  it  the  sixteenth  and  thirty-sixth  sections 
of  each  township  of  public  lands,  for  school  pur- 
poses, and  that  this  compact  included  all  the  land  ^- *■«'•■' »' 
in  the  state  that  belonged  to  the  government,  and  [^""^j^^' 
that  it  attached  to  land  in  which  the  Indians  had  bciuioBor 
a  possessory  right,  as  well  as  to  the  public  lands  '■«'«■  '•■*•- 
generally  subject  to  sale  and  preemption.  Sec- 
tion 3  of  the  act  of  admission,  is  as  follows :  "  That  sections 
numbered  sixteen  and  thirty-six,  in  every  township  of  public 
lands  in  said  state,  and  where  either  of  said  sections,  or  any  part 
thereof,  has  been  sold  or  otherwise  been  disposed  of,  other 
lands,  equivalent  thereto,  and  as  contiguous  as  may  be,  shall 
be  granted  to  said  state  for  the  use  of  schools,"  The  rightof 
the  United  States  to  dispose  of  lands  to  which  it  holcjs  the  fee 
has  ever  been  recognized  by- the  courts  of  highest  resort  in 
this  country;  and  this  rule  is  true  with  regard  to  lands  in 
which  the  fndians  have  a  right  of  possession,  as  well  as  to 
the  public  lands  belonging  to  the  government.  See  Johnson 
V.  Mcintosh,  8  Wheat.  543  ;  U.  S.  v.  Cook,  ig  Wall.  591  ; 
Clark  ».  Smith,  13  Pet.  195.  The  only  limitation  made  by 
this  act  of  admission  was  that  land  that  had  not  been  sold  or 
otherwise  disposed  of  should  be  granted  to  the  state  for  school 
purposes.  Now,  these  Osage  lands  were  the  property  of  the 
United  States,  and,  as  we  said  before,  were  subject  to  grant 
by  the  government.  The  right  and  power  to  dispose  of  these 
lands  rested  with  congress;  and,  it  naving  that  power,  then 
they  were  not  otherwise  disposed  of,  and  weresuoject  to  the^ 
grant  made  to  the  state.  This  compact  was  binding  upon  the 
government,  and,  when  made  and  accepted  by  the  state,  be- 
came unalterable,  except  by  consent  of  the  state.  By  this 
act  the  government  parted  with  these  lands,  and  they  were 
no  longer  subject  to  be  disposed  of  for  other  purposes.  They 
were  sacred  to  Kansas  for  the  use  of  the  public  schools,  ft 
is  true  that  the  Osage  Indians  had  the  right  of  possession,  and 
this  right  of  possession  was  as  secure  to  them  as  that  of  the 
fee  in  the  government,  and,  when  transferred  to  the  state,  as 
secure  as  the  interest  of  the  state  ;  but  this  was  a  possessory 
right  only,  and  one  that  might  be  terminated  by  the  govern- 
ment at  any  time,  with  the  consent  of  the  Indians.  This  the 
fovernment  did  do  by  treaty  with  the  Great  and  Little  Osage 
ndians,  which  was  ratified  January  21,  1867:  and,  when  that 
was  done,  the  right  of  possession,  as  well  as  the-fee  through 
the  government,  passed  ,to  the  slate,  of  the  sixteenth  and 
thirty-sixth  sections.  Up  to  that  time,  it  was  afloat.  Beecher 
V.  Wetherby,  595  U.  S.  17.  This  was  an  action  in  replevin 
brought  by  Beecher  to  recover  from  Wetherby  certain  saw- 
logs  cut  upon  section  16  in  Wisconsin  ;  and  the  controversy 
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Wall,  145  ;  Mayor,  etc.,  v.  DeArmas,  9  Pet.  224."  These  de- 
cisions cover  this  case.  In  the  Wisconsin  case  the  land  was 
Indian  land,  set  apart  for  the  use  of  the  Indians,  as  these  lands 
in  Kansas  were  set  apart  to  the  use  of  the  Osage  Indians.  In 
each  case  the  title  was  in  the  government;  the  right  of  pos- 
session, in  the  Indians.  In  each  case  the  government,  by 
compact  with  the  state,  by  the  act  of  admission,  gave  the 
state,  in  one  case,  the  sixteenth  sections,  and,  in  the  other,  the 
sixteenth  and  thirty-sixth  sections.  This  compact,  having 
been  recognized  in  Wisconsin  and  Michigan,  and  elsewhere, 
as  attaching  to  all  the  lands  in  the  state  in  which  the  govern- 
ment  had  not  parted  with  its  title  embraces  all  Indian  lands; 
and,  when  the  Indian  title  is  extinguished,  the  lands  pass  to 
the  state,  under  this  compact. 

It  is  claimed,  however,  by  the  defendants  in  error,  that  ad- 
mitting the  authority  above  cited  to  be  correct,  yet  it  is  not 
applicable,  for  the  reason  that  the  acts  of  admis- 
sion of  the  states  of  Wisconsin  and  Michigan  are  i^'.lu'i"'^ 
different  from  the  act  of  admission  of  Kansas,  and  uamoBiutf. 
that  the  proviso  to  section  I  of  the  act  of  admission 
of  this  state  places  a  limitation  upon  the  state  to  claim  these 
lands.  Section  i  of  the  act  of  admission  reads :  "  That  the 
state  of  Kansas  shall  be,  and  is  hereby  declared  to  be,  one  of 
the  United  States  of  America,  and  admitted  into  the  Union 
on  an  equal  footing  with  the  original  states  in  all  respects 
whatever.  And  the  said  state  shall  consist  of  all  the  territory 
included  within  the  following  boundaries,  [here  follow  the 
boundaries:]  provided,  tftat  nothing  contained  in  said  con- 
stitution respecting  the  boundary  of  said  state  shall  be  con- 
strued to  impair  the  rights  of  person  or  property  now  per- 
taining to  the  Indians  of  said  territory,  so  long  as  such  rights 
shall  remain  unextinguished  by  treaty  between  the  United 
States  and  such  Indians  :  or  to  include  any  territory  which, 
by  treaty  with  such  Indian  tribe,  is  not,  without  the  consent 
of  such  tribe,  to  be  included  within  the  territorial  limits  or 
jurisdiction  of  any  state  or  territory,  but  all  such  territory 
shall  be  excepted  out  of  the  boundaries  and  constituteno  part 
of  the  state  of  Kansas  until  such  tribe  shall  signify  their  assent 
to  the  president  of  the  United  States  to  be  included  within 
said  state  ;  or  to  affect  the  aulhoritv  of  the  government  of  the 
United  States  to  make  any  regulation  respecting  such  In- 
dians, their  lands,  property,  or  other  rights,  by  treaty,  law, 
or  otherwise,  whicn  it  would  have  been  competent  to  make 
if  this  act  had  never  passed. "  To  say  that  this  proviso  is 
clear,  and  that  there  can  be  doubt  as  to  what  congress  in- 
tended  by  it,  would  be  to  claim  too  much.  The  subject  of 
this   section  was  one   of  boundary  and  of  jurisdiction,  and 
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these  provisions  were  in  relation  to  the  boundary  of  the  state, 
and  excepting  from  its  boundary  and  excepting  from  its  ju- 
risdiction, and  not  for  the  purpose,  we  think,  of  fixing  or  de- 
lermining  the  grants  to  the  state,  or  limiting  such  grants. 
The  next  section  following  this  provides  in  terms  that  no  as- 
sent was  given  by  congress  to  any  of  the  propositions  con- 
tained  in  the  consiilutiqn  submitted  to  congress,  but  that  con- 
gress submitted  in  the  act  propositions  to  the  state,  and  these 
were  specifically  set  out  and  numbered,  and,  when  adopted 
by  the  state,  were  to  be  obligatory  upon  the  United  States, 
as  well  as  upon  the  state  ;  and  the  first  of  these  propositions 
was  the  one  under  which  this  land  was  ceded  to  the  state  as 
school  land,  and  to  which  the  only  condition  attached  was  that 
it  was  not  to  apply  to  land  that  had  been  sold  or  disposed  of 
by  the  government.  This  could  mean  nothing  less  than  pass- 
ing to  the  state  all  the  title  the  government  had  to  its  land  ol 
the  sixteenth  and  thirty-sixth  sections,  within  the  boundaries 
set  out  in  section  i.  At  that  time  a  large  part  of  the  territory 
of  the  state  was  claimed  by  the  Indians,  and  that  congress  in- 
tended by  this  proviso  to  exclude  from  the  state  the  sixteenth 
and  thirty-sixth  sections  of  the  lands  when  the  Indian  title  be- 
came extmguished  would  have  been  a  great  injustice,  and  in 
opposition  to  the  acknowledged  policy  of  the  government,  in 
the  admission  of  new  states,  in  extending  aid  Tor  school  pur- 
poses ;  and  such  a  construction  of  this  organic  act  will  not  be 
given  as  would  violate  and  set  aside  the  policy  and  custom 
of  the  government  in  dealing  with  new  states. 

But  it  is  claimed  by  the  defendants  in  error  that,  consider- 
ing this  land  to  be  school  land,  then  they  were  granted  the 

right  of  way  byjthe  legislature  of  the  state  of  Kan- 
Oreaior  sas_  under  chapter  79,  Laws  1864.  This  was  an  act 
^liuir''  accepting  the  grant  of  lands  to  the  state  made  by 
tyr«.  congress  in  aiti  of  certain  railways  and  telegraph 

lines.  Section  6  is  as  follows :  "  The  right  oi  way 
upon  and  across  all  lands  belonging  to  the  state,  to  a  distance 
of  one  hundred  feet  in  width,  together  with  the  right  to  con- 
struct and  use  upon  such  lands,  all  turn-outs  and  water  sta- 
tions, is  hereby  granted  to  said  companies,  respectivel)',  for 
the  use  of  their  respective  roads.  "  At  this  time  there  was  no 
road  located  or  land  designated  by  the  defendants;  and  this 
title,  whatever  else  it  may  have  been,  was  a  present  grant  to 
the  railroad  companies,  and  not  a  continuing  or  future  grant. 
It  could  have  no  operation  until  the  title  and  right  of  posses- 
sion of  the  Indians  was  extinguished,  which  was  notuntilJan- 
uarv  21,  1867,  when  the  treat}'  was  ratified. 

The  nextclaim  by  thedefendants  is  under  chapter  44  of  the 
Session  Laws  of'  1865,  and  under  section  lo  of  that  act.     That 
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was  an  aot  to  provide  for  the  incorporation  and  regulation 
of  railway  companies,  under  which  defendant  com- 

tanies  were  organized  and  the  road  constructed,  ^JTeT^^*' 
ection  lo  is  as  follows-.  "Sec.  lo.  Such  corpo* 
ration  is  authorized  to  enter  upon  any  land,  for  the  purpose 
of  examining  and  surveying  its  railroad  line,  and  may  appro- 
priate thereof  as  may  be  deemed  necessary  for  its  railroads, 
mcluding  necessary  side  tracks,  depots,  and  workshops,  and 
water  stations,  material  for  construction,  except  limber,  a 
right  of  way  over  adjacent  lands  sufficient  to  enable  such  com- 
panies to  construct  and  repair  its  roads,  and  a  right  to  conduct 
water  by  aqueducts,  and  the  right  of  making  proper  drains,  " 
etc.  This  statute  is  broad  enough  to  give  railway  compiniesa 
continuing  grant,  and  would  give  them  the  right  to  a  right  of 
way  over  the  lands  of  the  state,  as  far  as  the  state  could  con- 
vey such  right  by  act  of  the  legislature  infuturo,  and  is  broad 
enough  to  include  lands  acquited  years  after  its  passage,  and 
before  the  construction  of  the  road ;  but  as  to  this  act,  as  well 
as  to  the  act  of  1864,  there  is  one  objection,  which  we  deem 
conclusive.  These  statutes  were  all  repealed  by  section  2, 
chap.  119,  of  the  General  Statutes  of  1868  :  and  as  the  defend- 
ant's road  was  not  laid  out,  located  or  constructed  until  1870, 
until  that  time  they  could  acquire  no  right  by  reason  of  these 
grants,  when  these  statutes  had  ceased  to  exist,  and  had  no 
operation.  Section  2  of  chapter  1 19  is  as  follows :  "  All  acts 
of  a  general  nature  embodied  or  re-enacted,  in  whole  or  in 
part,  in  any  of  the  statutes  hereinbefore  enumerated,  or  re- 
pugnant thereto,  are  hereby  repealed."  This  law  of  1868 
was  a  general  law,  relating  to  the  organization  and  operation 
of  railroads.  The  act  provided  (or  right  of  way  upon  state 
lands,  and  the  manner  in  which  roads  could  purchase  right 
of  way  and  appropriate  private  lands.  Articles  6  and  g  of 
chapter  23  01  the  General  Statutes  of  1868  treatedof  the 
same  subject,  and  covered  the  same  general  ground,  as  that 
of  chapter  44,  under  which  the  defendants  claim  a  continu- 
ing grant  and  right  of  way,  and,  as  the  statute  of  1868  was 
upon  this  same  general  subject,  making  ample  provisions 
for  the  appropriation  of  lands  by  the  exercise  of  eminent 
domain  by  railroad  companies,  the  clause  above  quoted  re- 
peals the  entire  chapter  under  which  defendants  claim. 

The  next  claim  of  tne  defendants  is  under  chapter  124,  Laws 
1871.     This  was  an  act  in  relation  to  the  Missouri, 
Kansas  &  Texas  Railway  Company  and  the  Union    Ch«p.  k4. 
Pacific  Railway  Company,  southern  branch,  which    Jj|al.st^',, 
act  purports  to  convey  and  extend  to  these  com-    i«^i)atiam. 
panies  all  the  rights  they  then  possessed  to  any 
part  of  their  line  of  road,  to  their  entire  road,  and  was  an 


.vCoogIc 


S40        ROBERTS  1'.  MISSOURI,  KANSAS  &  TEXAS  R.  CO.     [VOL.  43 

attempt,  in  this  manner,  to  give  the  defendants  a  right  of 
wav  over  all  lands  as  fully  as  that  enjoyed  over  other  lands 
un^er  other  acts  of  the  legislature,  and  was  clearly  in  viola- 
tion of  §  I, tart.  12,,  of  the  constitution,  which  provides  that 
the  legislature  shall  pass  no  special  act  conferring  corporate 

Eowers.  This  was  a  special  act  of  the  legislature,  fur  the 
enefit  of  the  defendant  companies,  giving  thera  special  rights 
and  powers,  which,  under  the  constitution,  the  legislature 
was  prohibited  from  doing, 

Bevond  what  we  have  said  so  far  in  relation  to  this  act  ot 
the  Tegislature  of  the  state  of  Kansas  under  which  the  defend- 
ants claim  title  to  this  land,  this  much  may  be  said: 
pawfroriiaia  While  \ve  feel  it  not  necessary  to  decide  this  ques- 
Kbtt'Lti*'  *'""•  y^^'  ^^  '■'''^  question  is  indirectly  involved, 
and,  were  it  not  for  the  fact  that  the  acts  under 
which  the  defendants  claim  right  of  possession  were  repealed 
by  the  statute  of  1868,  would,  we  thmk,  then  be  the  control- 
ling question,  which  would  determine  the  defendants'  rights, 
and  that  is,  can  the  state  give  away  the  lands  ceded  by  the 
government  to  it,  for  school  purposes,  to  railway  companies, 
or  others,  without  compensation  therefor  ?  This  land  is  held 
by  the  state  in  trust  for  the  schools  of  the  state,  and  it  is  a 
sacred  trust  imposed  upon  the  state,  and  should  not  be  disre- 
garded. Article  6,  section  5,  of  the  constitution  of  Kansas  is 
as  follows  :  "  The  school  lands  shall  not  be  sold,  unless  such 
sale  shall  be  authorized  by  a  vote  of  the  people  at  a  general 
election  ;  but,  subject  to  revaluation  every  five  years,  they 
may  be  leased  for  any  number  of  years,  not  exceeding  twenty- 
five,  at  a  rate  established  by  law."  And  the  constitution, 
(article  6,  ^  3.)  "in  speaking  of  the  proceeds  of  the  sale  of 
school  lands  and  other  property  belonging  to  the  school  fund, 
says  :  "  Shall  not  be  diminished,  but  the  interest  of  which, 
together  with  all  the  rents  of  the  lands,  and  such  other  means 
as  the  legislature  may  provide,  by  tax  or  otherwise,  shall  be 
inviolably  appropriated  to  the  support  of  common  schools.' 
Now  the  policy  of  this  state  has  been  to  hold  this  trust  sa- 
cred, and  not  only  comply  with  the  letter,  but  the  spirit,  oi 
the  constitution,  and  to  protect  inviolably  the  school  fund?. 
And  to  adopt  the  views  of  the  defendants  would  be  tosel 
aside  this  construction,  and  hold  for  naught  the  constitulio""' 
provisions  and  safeguards  thrown  around  the  school  Prop- 
erty and  funds.  In  the  case  of  Cooper  7'.  Roberts,  18  HoW' 
173,  the  supreme  court,  speaking  of  the  grant  of  schooiJ^nd* 
in  Michigan,  said  :  "  The  grant  is  to  the  state  directly,  if/'"' 
out  limitation  of  its  power,  though  there  is  a  sacred  obiig^- 
tion  imposed  on  its  public  faith."  If  the  legislature  can  ir^^^ 
fera  right  of  way  over  the  school  lands  of  the  state  without 
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compensation,  then  it  can  convey  the  remaining  lands  be- 
longing to  the  state,  granted  for  this  purpose,  for  other  in- 
ternal  improvements.  If  it  can  change  one  acre,  it  can 
change  sections  ;  and  if  it  can  divert  one  acre  from  the  legit- 
imate use  for  which  it  was  given  to  the  state,  then  it  can  use 
all  the  remaining  lands  belonging  to  the  school  as  it  may  see 
fit.  It  is  true,  it  may  be  necessary  lor  railroads  to  cross  school 
lands,  and  some  provisions  must  be  made  and  carried  into 
effect  by  which  the  right  ol  way  can  be  procured,  arid  this  is 
essential  to  tfie  development  of  the  state  ;  but  this  can  be  ac- 
conipiished  as  it  is  accompiiseed  in  the  case  of  private  prop- 
erty. Land  can  be  condemned  by  proper  proceedings,  iilce 
the  lands  belonging  to  other  trusts  and  to  private  individuals, 
and,  when  compensation  is  hiade  for  its  value,  the  railroads 
can  have  a  right  of  way  across  it:  but  in  this  case  they  are 
seeking  a  right  of  way  without  making  compensation,  and 
this  right  is  based  upon  a  violation  of  the  spirit  and  letter  of 
the  constitution. 

This  closes  up  the  claim  of  title  and  right  of  possession  by 
the  defendants,  save  and  except  as  to  the  15  years'  statute  of 
limitation.  It  is  shown  and  conceded  that  defend- 
ants have  been  in  peaceable  possession  of  this  land  ^"l'*''."""! 
since  June  6,  1870;  and  they  insist  that,  as  they  ,j"j"lij.' 
have  been  in  possession  of  the  land  for  more  than  lem  ■>««•■■ 
It;  years  prior  to  the  commencement  of  this  action,  ■'"■ 
the  plaintiff  is  barred.  One  fact  seems.to  have  es- 
caped the  notice  of  the  defendants  ;  and  that  is  that  the  state 
owned  this  land  until  Mav  25,  1871,  at  which  time  it  con- 
veyed  by  patent  to  the  plaintiff's  grantor.  That  no  statute 
of  limitation  could  run  against  the  state  is  a  fundamental  doc- 
trine. As  against  the  government  or  the  state,  no  right  can 
attach  to  land  that  will  defeat  the  state  or  its  grantees.  The 
defendants  were  upon  this  land  without  right,  and  could 
have  remained' there  indefinitely,  and  the  state  could  not  have 
been  concluded  by  such  adverse  possession,  and  when  the 
state  conveyed  to  the  plaintiff'sgrantor  it  conveyed  title  free 
from  any  limitation  by  adverse  possession,  and,  as  15  years 
had  not  elapsed  before  the  bringing  of  the  action  and  after 
the  issuing  of  the  patent  by  the  state,  the  defendants  cannot 
claim  to  hold  by  adverse  possession. 

In  conclusion,  we  think  that  the  defendants  obtained  no 
right  to  a  way  across  the  land  in  question  by  virtue  of  the 
act  of  congress,  or  by  either  of  the  acts  of  the  legislature  set 
up  by  them  ;  and  it  is  therefore  recommended  that  the  judg- 
ment of  the  court  below  be  reversed,  and  the  cause  remanded 
lor  further  proceedings. 

Per  Curiam. — It  is  so  ordered ;  all  the  justices  concurring. 
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Appeal  from  Circuit  Court,  Suwannee  County. 
B,  B.  Black-well,  for  appellant. 
y.  S.  White,  for  appellee. 

Mitchell,  J.— The  appellee  (plaintiff  below)  declared 
aeainst  the  defendant  railway  company  in  trespass  quare 
cTausum  /regit,  describing  the  land  as  tne  E.  ^  of  the  c„  ■  ,  ^ 
N.  \V,  {  of  section  29,  township  5  S.,  of  range  14 
E.,  situate  in  Suwannee  county.  The  declaration  alleges  the 
cutting  of  timber  and  corn  on  the  land  growing,  the  Qigging 
up  of  the  earth,  etc. 

The  defendant  railway  company  pleaded: 

(i)  Not  guilty. 

(2)  That  the  plaintiff  was  not  seized  and  possessed  of  the 
land  at  the  time  of  the  alleged  trespass. 

(3)  That  the  alleged  trespass  complained  of  by  the  plaintiff 
was  not  committed  within  three  years  next  before  the  com- 
mencement of  this  suit. 

(4)  That  the  defendant  is  a  corporation  duly  organized 
under  the  laws  of  the  state  of  Florida,  and  authorized  to  build, 
construct,  and  operate  a  railroad  in  said  state,  and  that  said 
land  in  the  declaration  mentioned  belonged  to  the  United 
States  at  the  time  of  the  said  entry  complained  of  by  the 
plaintiff,  and  that  such  entry  was  for  the  purpose  of  construct- 
ing and  operating  its  railroad. 

The  plaintiff  joined  issue  on  the  several  pleas,  the  issues 
were  submitted  to  a  jury,  and  they  found  for  the  plaintiff  and 
assessed  the  damages  at  $600,  and  the  case  is  here  upon  ap- 
peal from  the  order  of  the  circuit  court  overruling  motion  for 
new  trial. 

The  following  errors  are  assigned : 

(l)  In  refusing  to  grant  a  new  trial. 

(3)  In  refusing  to  give  to  the  jury  the  first  and  second  in- 
structions asked  for  by  defendant,  and  in  qualifying  the  third 
instruction. 

(3)  In  charging  the  jury  that  a  corporation  may  be  a  tres- 
passer by  ordering  such  an  act  done  as  makes  the  doer  a  tres- 
passer. 

{4)  In  charging  the  jury  that  if  the  original  trespass  was 
committed  by  the  Live  Oak  &  Rowlands  Bluff  Railroad  Com- 
pany or  the  Plant  Investment  Company,  and  that  such  com- 
pany was  the  agent  of  defendant,  the  defendant  was  liable 
as  fully  as  though  the  entire  trespass  was  committed  by  the 
defendants. 

The  evidence  in  the  case  conduces  to  show  that  the  plaintiff 
moved  upon  the  land  described  in  the  declaration  in  Decem- 
ber, 1879,  and  that  the  land  at  the  time  belonged  to  the  United 
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1  he  company  accepted  the  act,  and  tiled  with  the  secre- 
tary of  the  interior  a  map  of  the  line  of  its  road. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court  in  said 
case,  and,  in  construing  said  act  of  congress,  says :  "The 
grant  is  one  in  prasenti,  except  as  its  operation  is  aflected  by 
that  condition ;  that  is,  it  imports  the  transfer,  subject  to 
the  limitations  mentioned,  of  a  present  interest  in  the  lands 
designated.  The  difficulty  in  immediately  giving  full  oper- 
ation to  it  arises  from  the  fact  that  the  sections  designated 
as  granted  are  incapable  of  identification  until  the  route  of 
the  road  is  '  definitely  fixed.'  When  that  route  is  thus  es- 
tablished, the  grant  takes  effect  upon  the  sections  by  relation 
as  of  the  date  of  the  act  of  congress.  In  that  sense  we  say 
that  the  grant  is  one  in  prmsenti.  It  cuts  off  all  claims,  other 
than  those  mentioned,  to  any  portion  of  the  lands  from  the 
date  of  the  act,  and  passes  the  title  as  fully  as  though  the 
sections  had  then  been  capable  of  identification." 

"  The  inquiry  then  arises,  when  is  the  route  of  the  road  to 
be  considered  as  'definitely  fixed,'  so  that  the  grant  attaches 
to  the  adjoining  sections?  The  complainant  in  the  court 
below,  who  derives  his  title  from  the  company,  contends  that 
the  route  is  definitely  fixed,  within  the  meaning  of  the  act  of 
congress,  when  the  company  files  with  the  secretary  of  the 
interior  a  map  of  its  lines,  approved  by  its  directors,  desig- 
nating the  route  of  the  proposed  road.  On  the  other  hand, 
the  defendant,  (the  appellant  here,)  who  acquired  his  interest 
by  a  subsequent  entry  of  the  lands  and  a  patent  therefor, 
contends  that  the  route  cannot  be  deemed  definitely  fixed,  so 
that  the  grant  attaches  to  any  particular  sections,  and  cuts 
off  the  right  of  settlement  thereon,  until  the  lands  are  with- 
drawn froip  market  by  order  of  the  secretary  of  the  interior, 
and  notice  of  the  order  of  withdrawal  is  communicated  to  the 
local  land  offices  in  the  districts  in  which  the  land  offices  are 
situated." 

"  We  are  of  opinion  that  the  position  of  the  complainant  is 
the  correct  one.  The  route  must  be  considered  as  '  defi- 
nitely fixed '  when  it  has  ceased  to  be  the  subject  of  change 
at  the  volition  of  the  company.  Until  the  map  is  filed  with 
the  secretary  of  the  interior,  the  company  is  at  liberty  to 
adopt  such  a  route  as  it  may  deem  best,  after  an  examination 
of  tne  ground  has  disclosed  the  feasibility  and  advantages 
of  different  lines.  But  when  a  route  is  adopted  by  the  com- 
pany, and  a  map  designating  it  is  filed  with  the  secretary  of 
the  interior  and  accepted  by  that  officer,  the  route  is  estab- 
lished. It  is,  in  the  language  of  the  act,  '  definitely  fixed,' 
and  cannot  be  the  subject  of  future  change,  so  as  to  anect  the 
grant,  except  upon  legislative  consent." 

43  A.  &  E.  R.  Cas.— 35 
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The  same  principle  is  also  laid  down  in  the  following  cases: 
Leavenworth,  etc.,  R,  Co,  v.  U.  S.,  92  U.  S.  733  ;  Grinneli  v. 
Chicago,  etc.,  R.  Co.,  103  U.  S.  739;  Schulenberg  v.  Hani- 
man,  21  Wall.  44;  Wood  p.  Burlington,  etc.,  R.  Co.,  104  U. 
S.  329 ;  Taboreck  v.  Railroad  Co.,  2  McCrary,  407 ;  Yosemitc 
Valley  Case,  (Hutchings  v.  Low,)  15  Wall.  77. 

In  each  of  the  cases  cited  above,  the  railroad  company  took 
the  necessary  preliminary  steps  to  comply  with  tne  act  of 
congress  under  which  the  grant  was  made  ;  that  is,  the  com- 
pany filed  with  the  secretary  of  the  interior  a  map  designat- 
ing the  permanent  or  "fixed"  route  of  the  proposed  niad. 
made  by  the  surveyors  of  the  company,  and  adopted  by  its 
directors,  which  was  accepted  by  the  secretary.  The  ser. 
eral  acts  of  congressunder  which  these  grants  were  made 
required  such  fiUng  of  maps,  .etc. 

The  act  of  March  3,  1875,  granting  to  railroads  the  right 
of  way  through  the  public  lands  of  the  United  States,  in  the 
first  section  provides  "  that  the  right  of  way  through 
ArtTwItw.  ^^^  public  lands  of  the  United  States  is  hereby 
granted  to  any  railroad  company  duly  organized 
under  the  laws  of  any  state  or  territory,  except  the  district 
of  Columbia,  or  b^-  the  congress  of  the  United  States,  which 
shall  have  filed  with  the  secretary  of  the  interior  a  copy  of 
its  articles  of  incorporation,  and  due  proofs  of  its  organization 
under  the  same,  to  the  extent  of  one  hundred  feet  on  each 
side  of  the  central  line  of  said  road." 

The  fourth  section  of  the  act  provides  "  that  any  railroad 
company  desiring  to  secure  the  benefits  of  this  act  shall 
*  *  *  file  with  the  register  of  the  land  office  for  the  dis- 
trict where  such  land  is  located  a  profile  of  its  road."  18  St 
at  Large,  482. 

To  entitle  the  defendant  railroad  company  to  the  benefits 
of  this  act,  it  was  required  to  comply  with  the  provisions  of 
the  same,  but,sO  far  as  the  evidence  shows,  the  de- 
NIwmm  fendant  company  has  done  nothing  evincing  an  in- 
MiJittM^  tention  to  comply  with  such  provisions,  and  the 
question  is,  by  what  right  did  it  enter  upon  the 
land  in  question,  as  it  did  enter? 

It  did  not  enter  under  the  act  of  congress  granting  the 
right  of  way  over  the  public  lands,  because  it  aid  not  com 
ply  with  the  terms  of  the  act.  It  had  no  title  to  the  land, 
and  it  had  no  right  to  enter  thereon.  When  it  did  so  enter, 
it  did  so  as  a  trespasser,  and  made  itself  liable  to  the  plaiatif 
in  such  damages  as  he  could  prove. 

If  the  company  had  complied  with  the  rec^uirements  of  the 
act  bv  filing  with  the  secretary  of  the  intenor  a  copy  of  its 
articfes  of  incorporation,  and  due  proofs  of  its  organization, 
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under  the  same,  and  had  Bled  with  the  register  of  the  land 
office  at  Gainesville,  Fla.,  in  the  district  where  the  land  is  lo- 
cated, a  profile  of  its  road,  then  it  would  be  in  condition  to 
claim  the  benefits  of  said  act:  provided,  no  other  claimant 
had  in  the  meantime — that  is,  before  the  company  perma- 
nently located  and  adopted  its  line — acquired  a  title  to  the 
land  superior  to  that  of  the  company,  if  it  had  any. 

Counsel  for  defendant  (appellant  here)  insists  that  the  per- 
sons who  accept  the  bounty  of  the  general  government,  in 
the  way  of  a  homestead,  accept  it  subordinate  to  the  general 
grant  of  1875. 

Admitting  the  correctness  of  this  proposition,  and  still  the 
fact  remains  that  to  make  the  right  of  the  homesteader  subor- 
dinate to  the  general  grant,  and  to  confer  upon  the 
railroad  company  the  rights  and  powers  claimed  ."Hiwior 
by  it,  it  must  have  complied  with  the  provisions  right. 
01  the  act  granting  it  the  right  of  way  over  the 
land.  To  carry  oiit  the  doctrine  contended  for  by  the  de- 
fendant railroad  company,  after  a  homesteader  has  complied 
with  all  the  requirements  of  the  homestead  laws,  after  he 
has  filed  his  claim,  made  final  proof,  and  received  a  patent 
for  his  land,  a  railroad  company  has  the  right  under  the  act 
of  March  3,  1875,  without  taking  a  single  step  entitling  it  to 
the  benefits  of  said  act,  to  enter  upon  the  homesteader  s  land 
ad  libitum,,  to  damage  his  land,  to  destroy  his  crops,  and  the 
homesteader  is  remediless,  because  his  claim  is  subordinate 
to  the  act  of  March  3,  1875.  We  can  give  our  assent  to  no 
such  doctrine.  When  the  homesteader  has  complied  with 
the  terms  of  the  bounty  of  the  government,  he  has  a  right 
in  his  homestead  that  the  laws  will  protect.  His  claim  is 
only  subordinate  to  that  of  a  railroaa  company  when  that 
company  has  so  complied  with  the  law  as  to  make  the  home- 
steader's claim  subordinate  to  its  own.  Failing  itself  to  com- 
ply with  the  terms  of  the  grant  of  the  right  of  way  to  rail- 
road companies,  the  company  has  no  right  to  assail  the  title 
of  any  one.  The  evidence,  we  think,  clearly  establishes  the 
fact  that,  at  least  three  months  before  the  defendant  railroad 
company  permanently  located  its  line  through  the  land  de- 
scribed in  the  declaration,  the  plaintiff  made  his  homestead 
entry,  and  that  he  thereby  acquired  an  interest  in  the  land 
that  the  railroad  company  was  bound  to  respect. 

The  railroad  company  further  insists  that  the  right  of  the 
homesteader  is  only  an  inchoate  right,  which  may  never 
ripen  into  a  perfect  title  or  a  greater  right. 

Admitting  this  proposition  to  be  true,  it  does  not  confer 
upon  the  company  the  rights  contended  for  here.  It  does 
not  occupy  such  a  position  that  it  can  raise  such  a  question. 
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be  that  the  defendant,  by  its  acts  and  implied  promises  of 
settlement,  induced  the  plaintiff  to  postpone  the  commence- 
ment of  his  suit  until  a  large  part  of  his  claim  was  barred, 
and  as  the  plaintiff,  under  the  evidence,  was  certainly  entitled 
to  sotpe  damages  in  consequence  of  the  defendant's  continu- 
ing  trespass,  and,  as  we  do  not  think,  under  all  the  circum- 
stances of  the  case,  that  damages  to  the  amount  of  $320 
would  be  excessive,  and  also  for  the  purpose  of  saving  the 
expense  of  further  litigation,  we  will  give  the  plaintiff  the 
option  to  save  his  judgment  for  $320,  and  interest  thereon 
from  the  rendition  of  the  same,  if  he  will  enter  a  remittitur 
of  $280  as  of  the  date  of  said  judgment.  The  order  will  be 
that  the  judgment  stand  as  of  the  date  it  was  rendered,  if 
the  plaintiff  enter  the  remittitur  indicated,  but,  failing  to  do 
this,  within  30 days  after  the  mandate  of  this  court  is  received 
by  the  clerk  of  tne  circuit  court,  the  judgment  is  reversed 
and  ne^v  trial  granted. 

There  are  other  questions  raised  to  other  parts  of  the 
court's  charge,  and  refusals  to  charge  as  requested  by  de- 
fendant, but  we  do  not  consider  it  important  to  consider  them. 

Land  Grant*— Conflict  BetwMn  Claimt  of  RaNroad  and  Homestsadors  and 
8«ttl«r*.— Sec  note,  38  Am.  &  Eng.  R.  Cas.  676,  note,  1  Id.  12  ;  note,  12 
Id.  184;  Kansas  Pac.  R.  Co.  v.  Dunmcyer,  5  Id.  4,17;  Emslie  v.  Young,  ; 
Id.  ifl.-i ;  Atchison,  etc.  R.  Co.  -v.  Rockwood,  5  Id.  432 ;  St.  Joseph,  etc..  R. 
Co.  V.  Baldwin,  s  Id.  408 ;  St.  Louis,  etc.  R.  Co.  -v.  McGee,  10  Id.  609 ; 
Northern  Pac.  R.  Co.  -v.  Peronto,  10  Id.  670 ;  Rider  v.  Burlington  &  M.  R. 
Co.,  Id.  688 ;  Winona,  etc.,  R.  Co.  v.  Randall,  10  Id.  558  ;  Atchison,  etc.,  R. 
Co.  V.  Pracht,  12  Id.  267 ;  Northern  Pac.  R.  Co.  v.  Lilly,  24  Id.  iii,  note, 
24/f/.  no-135;  note,  25  Id.  115  ;  Southern  Pac,  R,  Co.  v.  Terry,  26  Id.  532. 

Land  Orant  to  Northam  Pacific — Location  of  Routa-r-Approval— Branch 
to  Portland.— Act  Cong.  Juiy  2.  1 864.  granted  public  lands  to  the  N.  P.  R. 
Co..  and  authorized  it  to  construct  a  continuous  line  from  Lake  Superior, 
westerly,  by  the  most  eligible  route,  to  be  determined  by  said  company, 
within  the  United  States  and  on  a  line  north  of  the  forty-fifth  degree  of 
latitude,  to  some  point  on  Puget  Sound,  with  a  branch  via  the  valley  of  the 
Columbia  River  to  a  point  at  or  near  Portland.  Or.  Held,  that  it  was  op- 
tional with  the  company  whether  it  would  build  the  branch  to  Portland. 
The  clause  giving  it  aulhority  to  do  3o  did  not  limit  its  right  to  choose  any 
route,  within  the  prescribed  limits.  Ijetween  Lalce  Superior  and  Puget 

Held  also  that  Act.  Cong,  May  31.  1870,  authorizing  said  company  to  lo- 
cate and  construct,  under  the  provisions  and  with  the  privileges  and 
grants  ^.provided  in  its  act  of  incorporation,  (Act  Cong.  July  2,  1864,)  its 
main  line  to  Puget  Sound  via  the  Columbia  River,  etc.,  is  an  approval  and 
confirmation  of  the  location  of  its  line  theretofore  made  by  tlie  company 
from  Lake  Superior  via  the  Columbia  River  and  Portland  to  Puget  Sound. 
United  States  v.  Northern  Pac.  R,  Co.,  41  Fed.  Rep,  842, 

Same — Certainty  of  Grant  on  Filing  of  Map— Noglaet  of  Secretary  of 
Interior. — Section  6  of  said  act  provides  that  the  president  shall  cause  the 
lands  to  be'surveyed  for  40  miles  on  each  aide  of  the  entire  line  of  the 
road  after  the  general  route  shall  be  fixed,  "  and  the  odd  sections  of  land 
hereby  grantea  shall  not  be  liable  to  sale,  entry,  or  pre-emption  before  or 
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after' they  arc  surveyed,  except  by  said  company."  Held,  that  the  acx 
withdrew  the  lands  from  liability  to  pre-emption  after  the  route  should  tie 
fixed  :  and,  on  the  filing  by  the  company  of  a  map  of  the  route  with  the 
secretary  of  the  interior,  tne  ^tanx,  became  certam,  and  attached  to  the 
odd  sections  of  the  land  within  the  4a-roile  limit.  When  the  route  was 
adopted  by  the  company,  and  a  map  designating  it  was  filed  with  tbe  sec- 
retary of  the  interior,  the  route  became  bzed,  within  the  meaning  of  the 
act ;  and  no  subsequent  neglect  of  the  secretary  could  aSect  the  rights  of 
tbe  company.  United  States  v.  Northern  Pac.  R,  Co.,  4>  Fed.  Rep.  842. 
CbngraHional  Land  Grant — Liau  Lands— Patent  to  Hoin«steader.— m  5l 
U.  S.  291,  granted  to  the  Southern  Pacific  Railroad  Company  certain  land. 
and  provided  that,  in  case  any  of  said  land  should  have  been  previously 
disposed  of,  the  company  should  select  other  land  in  certain  sections  in 
lieu  thereof.  The  secretary  of  the  interior  "  withdrew "  such  sections, 
but  afterwards  allowed  a  homesteader  to  enter  and  obtain  patent  to  a  part 
of  one  of  them.  After  the  patent  had  issued,  the  company  attempted  to 
select  this  land,  but  was  not  allowed  to  do  so.  Held,  that  the  company 
had  no  right  to  said  land  under  the  grant.  Southern  Pac  R.  Co.  v.  TiUe^. 
41  Fed.  Rep.  739. 
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New  York,  Lake  Erie  &  Western  R.  Co.  et  aL 

(Pennsylvania  Supreme  Court,  March  j,  iSgo.) 

Power  of  Railway  Corporation  to  Hold  Land — Escheat. — Since  that  sectioD 
of  the  Pa.  Const.  (Art.  17.  §  5)  which  forbids  certain  corporations  to  hold 
lands  except  such  as  may  be  necessary  for  carrying  on  their  businesses,  affixes 
no  penalty  for  its  violation,  lands  held  by  a  railway  company  in  violation 
thereof  do  not  thereby  escheat  to  the  state,  although  the  franchises  of  the 
corporation  are  liable  to  be  forfeited. 

Same — Title  to  Landtto  be  Escheated, — Under  a  statute  providing  that 
all  lands  held  by  corporations  itf  violation  thereof  shall  escheat  to  the  slate. 
before  there  can  be  an  escheat  it  must  be  shown  that  the  corporation  lias 
the  leffal  or  the  equitable  title  to  the  lands.  If  it  has  no  title  there  can  be 
no  escheat. 

Same — Same— "Device" for  Holding Landi— Mining StoekiOwnedbjFRail- 
road, — The  fact  that  a  railroad  company  owns  all  the  capital  stock  ofamin- 
ing  company,  which  it  is  authorized  to  do  by  law.  does  not  give  the  railroad 
company  title  to  the  lands  of  the  mining  company  so  as  to  authorize  their 
escheat  to  the  state  as  being  held  by  sucl.  railroad  company  in  violation  oi 
the  Pa.  Act  of  April  26,  1855,  providing  for  the  escheat  of  all  lands  held  by 
corporations  directly  or  by  trustee  or  other  device,  unless  specially  author- 
ized by  statute  to  hold  the  same.  Overruling  Com.  v.  New  York,  L.  E. « 
W,  R,  Co..  30  Am.  &  Eng.  R.  Cas.  136. 

Sterrett  and  Clark,  JJ.,  dissent. 

Error  to  Court  ot  Common  Pleas,  Elk  County. 
George  BiddUJohn  G.  Hall,  and  George  W.  Biddle,  for  defend- 
ants in  error. 


D,g-,:cdbvG00gIC 


VOL.  43]  LANDS— ESCHEAT.  551 

Paxon,  G.  J. — This  was  an  information  in  the  nature  of  a 
quo  warranto,  filed  by  the  attorney  general,  the  object  of  which 
was  to  escheat  to  the  commonwealth  certain  lands  ^^^^  ,,,,^ 
in  Elk  county,  alleged  to  be  held  by  or  for  the  de- 
fendant railroad  company.  The  facts,  as  disclosed  by  the  evi- 
dence and'  admitted  by  the  parties,  do  not  differ  essentially 
from  those  in  Com.  v.  New  York,  L.  E.  &  W.  R.  Co.,  reported 
ill  1 14  Pa.  St.  340,  30  Am.  &  Eng.  R.  Cas,  1 36.  This  is  really  a 
branch  of  the  same  proceeding,  but  for  lands  lying  in  a  different 
county.  The  present  case  has  been  ordered  of  our  own  mo- 
tion, and  has  received  careful  consideration.  This  was  due 
to  the  gravity  of  the  questions  involved  and  the  amount  in 
controversy. 

It  was  alleged,  in  the  first  place,  by  the  commonwealth  that 
the  railroad  company  had  violated  §  5,  art,  17,  of  the  consti- 
tution of  this  state.  The  said  section  is  as  follows : 
"  No  incorporated  company  doing  the  business  of  c»"tiuii«»- 
a  commoncarrier  shall,  directly  or  indirectly,  pros-  —ifo'tiMjiT 
ecute  or  engage  in  mining  or  manufacturingarticles.  ut  rtouura. 
for  transportation  over  its  works,  nor  shall  such 
company,  directly  or  indirectly,  engage  in  any  other  business 
than  that  of  common  carriers,  or  hold  or  acquire  lands,  free- 
hold or  leasehold,  directly  or  indirectly,  except  such  as  may 
be  necessary  for  carrying  on  its  business ;  but  any  mining  or 
manufacturing  company  may  carry  the  products  of  its  mmes 
and  manufactories  on  its  railroad  or  canal,  not  exceeding 
fifty  miles  in  length."  It  will  be  noticed  that  this  clause  in 
the  constitution  affixes  no  penalty  for  its  violation.  It  is  con- 
ceded that,  for  a  violation  of  the  organic  law,  a  Pennsylvania 
corporation,  or  a  foreign  corporation  having  or  exercising 
corporate  franchises  within  this  commonwealth,  would  for- 
feit such  franchises.  This,  however,  would  not  involve  an 
escheat  or  confiscation  of  its  property.  For  present  purposes, 
we  must  regard  this  constitutional  provision  as  out  of  the  case. 
The  question  here  is  whether  the  real  estate  in  controversy 
is  liable  to  escheat. 

This  is  not  a  proceeding  to  forfeit  the  company's  franchises, 
but  to  escheat  its  lands.  It  must  rest,  if  it  can  be  sustained 
atall,  upon  the  act  of  26th  April,  i85S,(P.  L.  32g,)the 
fifth  section  of  which  providesthat"  no  corporation  *'*' 
*  *  *  shall  *  *  *  hereafter  acquire  and  hold  any  real 
estate  within  this  commonwealth,  directly  in  the  corporate 
name,  or  by  or  through  any  trustee,  or  other  device  whatso- 
ever, unless  specially  authorized  to  hold  such  property  by  the 
laws  of  this  commonwealth."  This  is  the  prohibition  of  the 
act.  The  penalty  for  its  violation  is  contained  in  §  9,  It  is 
as  follows;  "That  all  property  hereafter  acquired  atid   held 
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by  persons,  corporations,  or  associations  forbidden  by  this 
act,  and  all  such  hereafter  acquired,  and  held  beyond  the  limit 
prescribed  as  aforesaid  by  this  act,  shall  escheat  to  this  com- 
monwealth ;  and,  upon  the  same  being  adjudged  to  have  es- 
cheated under  proceedings  in  court  by  quo  warranto  in  all  re- 
spects as  is  provided  by  Taw  in  the  case  of  the  usurpation  0/ 
any  corporate  franchises,  the  same  shall  be  taken  in  possession 
and  disposed  of,"  etc.  ' 

It  was  not  alleged  that  the  defendant  railroad  company  held 
the  title  to  any  of  the  lands  in  controversy  either  in  its  cor- 

porate  name,  or  by  or  through  a  trustee,  Theciwi 
MWM0I-"  "'  tention  of  the  commonwealth  was  that  the  titli 
nHiih.  thereto  was  held  by  the  Northwestern  Mining  A 

Exchange  Company,  defendant;  that  all  of  the  stock 
of  said  last  named  company  was  held  by  the  said  railroad 
company  ;  and  that  the  placing  of  the  title  in  the  former  com- 
pany was  a  mere  "  device"  to  enable  the  railroad  company  to 
hold  lands  indirectly  which  it  was  forbidden  by  the  act  of 
1855  to  hold  directly,or  by  orthrough  a  trustee.  Whether 
it  was  such  "  device  '  was  the  question  we  directed  to  be  sub- 
mitted to  the  jury  when  the  other  branch  of  the  case  was  here, 
reported  in  114  Pa.  St.  340,  30  Am.  &  Eng,  R.  Cas.  136. 

It  is  not  denied  that  the  Northwestern  Slining  &  Exchange 
Company   is  a  Pennsylvania  corporation,  and   authorized  by 

its  charter  to  hold  these  or  similar  lands,  and  to 
«"■•»"»*'  carry  on  the  business  of  mining,  milling,  smelting, 
*^'i"dV  "  ^""^  refining  gold,  silver,  copper,  iron,  lead,  and 
■b«r«.  other  ores,  coal  and  other  minerals.     Nor  was  it 

denied  that  under  the  act  of  15th  April,  1869,  (P- 
L.  32.)  the  New  York,  Lake  Erie  &  Western  Railroad  Com- 
pany had  the  right  to  purchase  and  hold  all  or  any  portion  of 
the  stock  of  the  Northwestern  Mining  &  Exchange  Company- 
The  said  act  expressly  declares"that  itshalland  may  be  law- 
ful for  railroad  and  canal  companies  to  aid  corporations  au- 
thorized by  law  to  develop  the  coal,  iron,  lumber,  or  other 
material  interests  of  this  commonwealth  by  the  purchase  of 
their  capital  stock  or  bonds,  or  either  of  them,  or  by  the  guar- 
anty of  or  agreement  to  purchase  the  principal  or  interest,  or 
cither,  of  such  bonds."  The  object  of  this  legislation  is  ob- 
vious. It  was  to  authorize  railroad  and  canal  companies  10 
employ  their  capital  and  credit  to  aid  in  the  development  of 
the  mmeral  resources  of  the  commonwealth.  Such  develop- 
ment, as  every  one  knows,  is  in  many  instances  beyond  the 
reach  of  individual  enterprise.  It  was  easy  enougn  to  form 
corporations  with  all  the  requisite  powers  for  this  purpose- 
It  is  a  very  different  thing  to  find  capitalists  to  take  tbeir 
stocks  or  bonds.     Hence  it  was  that  the  legislature  gave  to 
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railroad  and  canal  companies  the  power  to  purchase  both 
stocks  and  bonds  of  subcompanies.  Nor  was  any  limitation 
placed  upon  this  power.  They  might  buy  a  portion  or  all  of 
the  stock".  It  probably  never  occurred  to  the  legislative  mind 
that,  while  the  purchase  of  a  portion  of  the  stock  of  a  mining 
company  would  be  aiding  such  corporation  to  develop  the 
mineral  resources  of  the  state,  the  purchase  of  a  majority  of 
the  whole  of  the  stock  of  such  company  might  be  held  to  be 
a  "  device"  to  evade  the  act  of  1855.  liowever  that  may  be, 
the  act  of  1869  was  evidently  intended  to  legalize,  and  pen 
haps  eifcourage,  railroad  and  canal  companies  to  invest  in  this 
species  of  mining  companies.  It  involved,  necessarily,  the 
control  of  such  companies  by  the  corporations  making  such 
investments,  to  the  extent  of  the  stock  held  by  them.  A  ma- 
jority of  the  stock  controls  the  corporation  ;  the  corporation 
controls  the  land  held  by  it.  In  this  sense,  and  to  this  ex- 
tent, the  act  of  1869  enabled  railrOad  companies  to  control  real 
estate,  the  title  to  which  they  were  forbidden  to  hold  directly 
or  indirectly  by  the  act  of  1855.  It  must  not  be  forgotten, 
however,  that  controlling  real  estate,  by  means  of  the  owner- 
ship  of  a  majority  of  the  stock  of  such  corporation,  is  a  very 
different  matter  from  holding  the  title  to  such  real  estate. 
The  one  is  legalized  by  the  act  of  i86g;  the  other  is  forbidden 
by  the  act  of  1855. 

It  appears  by  the  evidence  that  the  railroad  company  pur- 
chased the  charter  of  the  mining  company,  and  retained  all 
of  the  stock  thereof,  except  the  number  of  shares 
requisite  to  qualify  the  directors.  It  is  admitted  f*h^u'!i* 
that  the  whole  interest  in  the  stock  of  the  mining 
company  was  owned  and  controlled  by  the  railroad  com- 
pany. It  was  contended  that  this  was  not  aiding  the  min- 
ing company,  but  was  a  mere  scheme  or  "  device  "  to  hold 
lands  in  violation  of  law.  This  was  the  view  taken  of  it 
by  our  Brother  Sterrett,  in  the  former  opinion  of  this 
court,  and  in  that  case  it  was  directed  that  the  question 
whether  it  was  a  "device"  to  evade  the  act  of  1855  should 
be  submitted  to  a  jury.  That  case  was  not  heard  before  a 
full  bench.  Those  who  heard  it  were  not  unanimous.  It  in- 
volved a  question  of  grave  importance,  and  a  majority  of  those 
who  heard  the  argument  were  in  favor  of  taking  the  verdict 
of  a  jury  upon  the  facts.  As  the -question  is  now  presented 
here,  and  as  it  was  presented  below,  there  are  no  disputed  facts. 
It  is  conceded  that  at  the  time  these  proceedings  were  com- 
menced the  title  to  the  lands  was  in  the  Northwestern  Mining 
&  Exchange  Company  ;  that  the  said  company  was  expressly 
authorized  by  law  to  hold  them ;  that  the  stock  of  said  last 
named  corporation  is  held  or  controlled  by  the  railroad  com- 
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pany,  which  company  is  in  terras  authorized  by  the  act  of 
1 869  to  hold  it ;  that  the  stock  so  held  is  personal  property ; 
and  that  the  railroad  company  does  not  hold  the  title  to  said 
real  estate,  or  to  any  portion  of  it,  either  in  its  own  name,  or 
by  or  throuf;;h  a  trustee.  With  the  facts  upon  the  record  un- 
disputed, we  cannot  evade  the  responsibility  of  this 
ur»"rM  **  ^'^^^  ^y  throwing  it  upon  a  jury.  With  the  facts 
j„,,  admitted,  it  is  the  duty  of  this  court  to  pass  upon 

their  legal  effect,  and  the  verdict  of  a  jury  could 
not  aid  us.  Moreover,  if  we  submit  this  question  to  a  jury, 
we  would  have  no  rule  whatever.  Different  juries,  ift  differ- 
ent counties,  might  find  conflicting  verdicts;  in  which  case 
we  would  have  ttie  strange  result  that  in  one  county  the  trans- 
action would  be  held  to  be  legal,  while  in  an  adjoining  county 
it  would  be  held  to  be  illegal.  We  were  informed  upon  the 
argument,  and  have  no  doubt  of  its  truth,  that  a  vast  amount 
of  real  estate  in  this  commonwealth  is  held  by  corporations 
similar  to  the  Northwestern  Mining  &  Exchange  Company, 
and  chartered  by  the  state  for  the  purpose  inter  alia  of  nois- 
ing the  title  to  such  property ;  that  trie  stock  of  said  com- 
panies is  largely  held  by  railroad  corporations,  in  pursuance 
of  the  act  of  1869;  and  that  the  said  real  estate  is  in  whole  or  in 
part  controlled  by  the  latter  class  of  corporations,  by  means 
of  their  stock.  K  in  all  such  cases  the  question  whether  the 
holding  of  such  stock  is  a  "  device  "  on  the  part  of  the  railroad 
companies  to  evade  the  act  of  1855  must  be  submitted  to  a 
jury,  the  consequences  might  be  very  seriousand  destructive 
of  vested  rights.  To  say  the  least,  it  would  introduce  an  ele- 
ment of  uncertainty  into  the  titles  to  a  large  amount  of  prop- 
erty which  it  would  be  difficult  for  a  purchaser  to  protect 
himself  against.  The  possibility  of  such  results  admonishes 
us  to  move  with  caution,  and  to  hesitate  ere  we  finally  adopt 
a  principle  which  may  lead  to  such  confusion.  If  there  is 
anything  that  is  clear  in  this  case,  it  is  that  the  de- 
Mu'tit'to**  fendant  railroad  company  has  no  title,  legal  or 
laid.  equitable,  to  this  land.     Its  whole  title  thereto,  in 

fee  simple,  passed  by  the  convej'ance  to  the  North- 
western Mining  &  Exchange  Company.  Attention  is  again 
called  to  the  act  of  1855  :  and,  at  the  risk  of  being  prolix,  I 
repeat  it :  "  No  corporation  shall  hereafter  acquire  and  hold 
real  estate  within  this  commonwealth,  directly  in  the  corpor- 
ate name,  or  by  or  through  any  trustee,  or  other  device  wnat- 
soever,  unless  specially  authorized  to  hold  such  property  by 
the  laws  of  this  commonwealth."  It  will  be  observed  that 
the  prohibition  of  the  act  is  of  a  threefold  character,  viz. : 
(rt)  Holding  real  estate  in  its  corporate  name  ;  (*)  by  means 
of  a  trustee;  and  (t)  by  any  device  whatever.     It  must  be 
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conceded,  indeed  it  is  not  denied,  that  there  is  no  violation 
of  the  first  two  prohibitions.  It  is  equally  clear  to  my  mind 
there  is  no  violation  of  the  third,  for  the  reason  that  tne  rail- 
road company  has,  as  before  stated,  no  title  to  the  real  estate 
of  any  kind.  If  it  has  no  title,  how  can  it  hold  title  by  a  "  de- 
vice?" The  only  answer  that  has  or  can  be  made 
to  this  is  that  the  company  controls  said  real  estate.  Co»troio' 
If  we  concede  this  proposition,  where,  in  the  act  of  m'^iI"'"' 
1855,  is  there  to  be  found  a  prohibition  of  a  railroad 
company  controlling  the  use  of  real  estate?  The  act  strikes 
only  at  the  holding  of  the  title,  and,  as  it  is  a  highly  penal 
statute — penal  to  the  extent  of  practically  confiscatma:  all  real 
estate  held  in  violation  thereof — we-are  not  at  liberty  to  ex- 
tend it  beyond  its  terms.  The  legislature  may  have  had  good 
reasons  to  prohibit  railroad  companies  from  holding  the  title 
to  large  bodies  of  mining  lands.  They  may  not  have  had  the 
same  reasons  to  move  them  to  prohibit  all  control  over  them. 
At  any  rate,  they  have  not  done  so,  which  is  sufficient  for  our 

furpose.  As  before  observed,  this  is  a  question  of  escheat. 
t  must  be  manifest  that,  before  there  can  be  an  escheat  of 
these  lands  under  the  act  of  1855,  it  must  appear  that  the  de- 
fendant railroad  company  holds  the  title  thereto  in  its  cor- 
E orate  name,  or  by  or  through  a  trustee,  or  by  some  device 
y  means  of  which  said  company  not  only  controls  the  lands, 
but  enjoys  the  beneficial  ownership  thereof.  In  other  words, 
it  must  have  either  the  legal  or  the  equitable  title,  or  it  has 
no  title  whatever.  If  it  has  no  title,  tnere  can  be 
no  escheat  of  the  lands  as  real  estate.  The  third  |I^,^t*^H,, 
section  of  the  act  of  1855,  which  does  not  appear 
to  have  been  heretofore  called  to  our  attention,  provides 
"  that  the  shares  held  by  shareholders  in  all  incorporated  land 
and  building  associations,  and  mining  and  manufacturing 
companies,  shall  be  taken  to  be  personal  property,  conferring 
a  right  to  receive  dividends  of  the  profits  and  proceeds  of  the 
real  estate  held  by  such  companies,  but  not  to  create  any  title 
in  the  shareholders  in  or  to  such  real  estate,  which  shall  be 
subject  only  to  the  liens  of  and  be  fully  conveyed  by  the  cor- 
poration holding  the  title  and  owning  the  same."  This  sec- 
tion of  the  act  of  1855  is  a  distinct  declaration  by  the  law 
making  power  that  shares  of  stock  held  in  a  mining  company 
are  personal  property,  and  create  or  ^\\e  no  title  to  the  holder 
of  such  shares  in  or  to  any  of  the  real  estate  held  by  such 
company.  How,  then,  is  it  possible  to  escheat  it  as  real  es- 
tate, belonging  to  or  held  for  the  company  owning  the  shares  ? 
The  law  having  fixed  its  character,  I  do  not  see  now  the  par- 
ties  can  change  it,  even  by  a  "  device." 
The  act  of  8th  April,  1881  (P.  L.  9),  enacts  "  that  where  any 
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conveyances  of  real  estate  in  this  commonwealth  have  been 

made  by  any  alien,  or  any  foreign  corporation  or  cor- 
ofisli!*^     porationol  another  or  of  this  slate,  to  any  citizen  of 

the  United  States,  or  to  any  corporation  chartered 
under  the  laws  of  this  commonwealth, and  authorized  to  hold 
real  estate,  before  any  inquisition  shall  have  been  taken  against 
the  rcnl  estate  so  held  to  escheat  the  same,  such  citizen  or  cor- 
poration grantee  as  aforesaid  shall  hold  and  may  convey  such 
title  and  estate  indefeasibly,  as  to  any  right  of  escheat  in  this 
CO  tnui  on  wealth,  by  reason  of  such  real  estate  having;  been  htid 
by  an  alien,  or  a  corporation  not  authorized  to  hold  the  same 
by  the  htws  of  this  commonwealth."  While  I  do  notconsidcr 
this  act  important  in  the  determination  of  this  case,  as  the  con- 
tention of  the  commonwealth  cannot  be  sustained,  for  the  rea- 
sons  already  given,  it  is  proper  to  say  that  it  appears  to  con- 
done the  alleged  offense,  so  far  as  the  legislature  may  lawfully 
do  so.  It  removes  the  penalty  of  escheat  imposed  by  the  act 
of  1855.  It  may  be  said,  however,  that  it  is  controlled  by  sec- 
lion  10,  art.  17,  of  the  constitution,  which  declares  :  "  No  rail- 
road, canal,  or  other  transportation  company,  in  existence  at 
the  time  of  the  adoption  of  this  article,  snail  have  the  benefit 
of  any  future  legislation,  by  general  or  special  laws,  eicepl 
on  condition  of  complete  acceptance  of  all  the  provisions  of 
this  article."  In  the  absence  of  any  evidence  that  the  defend- 
ant company  had  accepted  the  provisions  of  the  above  article, 
it  is  urged  that  it  cannot  claim  the  benefit  of  the  act  referred 
to.  It  is  doubtless  true  that,  before  a  railroad  company  can 
enjoy  the  benefit  of  new  legislation  enlarging  its  powers  or 
increasing  its  facilities,  it  must  formally  accept  all  of  the  pro- 
visions ol  the  seventeenth  article  of  the  constitution  relating 

to  railroads  and  canals.  This  question,  however, 
An  of  1881  J5  jjQj^  raised.  The  act  of  1881  is  in  the  way  of  the 
renoi»p>B-     summon  wealth.     No  one  doubts  that  the  act  of 

1855,  imposing  the  penalty  of  escheat,  could  atany 
time  have  been  repealed  by  ine  legislature.  The  repeal  ot 
the  act  would  have  been  an  answer  to  this  proceeding  The 
commonwealth  would  have  nothing  to  rest  it  upon.  Theacl 
of  1881  does  not  in  terms  repeal  the  act  of  1855,  but  it  re- 
moves the  penally.  This  information  was  not  filed  until  sev- 
eral vears  after  the  passage  of  the  act  of  1881  ;  nor  had  any 
inquisition  been  taken  against  the  real  estate  in  controversy 
until  alter  it  had  been  conveyed  to  the  Northwestern  Mining 
t'e  lixchange  Company.  The  case  comes,  therefore,  precisely 
within  the  terms  of  the  act  of  1881,  and,,were  we  in  doubtas 
to  our  former  position,  we  might  well  affirm  the  judgment 
upon  ihisground  alone.  We  have  considered  this  casesolely 
upon  the  power  of  the  commonwealth  to  escheat  the  lands. 
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No  question  is  raised  under  the  constitutional  provision  re- 
ferred to,  and  none  is  decided.    Judgment  affirmed. 


Midland  R.  Co.  and  Kettering,  Thrapston  and  Hunt- 
INGDON  R.  Co. 


{Home  of  Lords,  15  Appeal  Cases,  Tp.) 

MInaralt  Under  or  Near  Railway— Li meiton a— Working  by  Owner.— The 
"  mines  of  coal,  ironsione,  slate  and  other  minerals"  which  sect.  77  of  the 
Railways  Clauses  Act  184s  ejtcepls  out  of  the  conveyance  to  the  railway 
company,  and  the  "  mines  or  minerals"  under  the  railway,  or  within  the 
specified  distance,  which  sect.  78  Empowers  the  owner  to  give  notice  of  his 
intention  to  work,  include  not  only  beds  and  seams  ofminerals  got  by 
underground  working  but  also  such  as  can  only  be  worked,  and  according 
to  the  custom  of  the  district  would  be  properly  worked,  by  open  or  surface 
operations.  To  justify  an  owner  in  giving  such  a  notice  it  is  not  necessary 
that  he  should  intend  to  work  the  minerals  himself,  but  there  must  be  a 
real  and  dana  fide  desire  to  work  either  by  himself  or  by  his  lessees  or 
lie 


Appeal  from  a  decision  of  the  Court  of  Appeal,  reported 
in  37  Chan,  Div.  386. 

In  1865,  the  Kettering,  Thrapston  and  Huntingdon  Rail- 
way Company  purchased  undisr  their  Act  of  1862  from  the  re- 
spondent's predecessor  certain  portionsof  his  lands  in  North- 
amptonshire, The  act  incorporated  the  Railways  Clauses 
Act  1845,  The  conveyance  contained  no  special  reference  to 
mines  or  minerals.  Through  these  lands  (for  about  a  mile 
and  a  half)  the  company  made  their  railway  which  the  Mid- 
land Railway  Company  afterwards  acquired  statutory  power 
to  work. 

On  the  25th  of  January,  1886,  the  respondent  gave  the  Ket- 
tering, Ac,  Company  notice  under  sect.  78  of  the  Railways 
Clauses  Consolidation  Act  1845  that,  as  owner  of  the  mines 
and  minerals  consisting  of  ironstone,  limestone  and  certain 
other  substances  lying  under  portions  of  the  railway  and  ad- 
joining lands  as  shown  on  a  plan,  he  was  desirous  of  working 
such  mines  and  minerals  and  intended  to  work  them  after  the 
expiration  of  thirty  days  from  the  service  of  the  notice. 
Negotiations  having  failed,  the  appellants  brought  this  action 
for  an  injunction  to  restrain  the  respondent,  his  servants, 
agents  and  workmen,  from  working  the  mines  and  minerals 
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described  in  the  notice,  so  as  to  injure  the  railway  and  works. 

At  the  trial  before  Chittv,  J.,  it  appeared  that  under  the 
portions  of  the  railway  and  adjoimn|^  lands  referred  to  in  the 
notice,  were  beds  of  ironstone  and  hmestone  at  depths  varr- 
ing  from  six  to  thirty-six  feet.  Portions  of  the  beds  under 
the  Lands  adjoining  the  railway  had  been  leased  by  the  re- 
spondent to  a  coal  and  iron  company.  As  to  the  rest  of  the 
beds,  both  those  under  the  railway  and  those  under  adjoining 
lands,  there  was  evidence  that  the  respondent  bo>ia  fide '\n- 
tended  to  work  the  minerals  by  his  lessees  or  licensees.  The 
custom  in  that  district  was  to  work  ironstone  and  hmestone 
by  open  or  surface  operations, 

Chittv,  J.,  dismissed  the  action  and  that  decision  was  af- 
firmed by  the  Court  of  Appeal  (Cotton,  Lindley  and  Lopes. 
L.JJ.) 

The  Railways  Clauses  Act  1845  (8  and  9  Vict  chap.  20)  en- 
acts as  follows : — 

"  And  with  respect  to  mines  lying  under  or  near  the  rail- 
way, be  it  enacted  as  follows; — 

"77.  The  company  shall  not  be  entitled  to  any  mines  of 
coal,  ironstone,  slate,  or  other  minerals  under  any  land  pur- 
chased by  them,  except  onl^-  such  parts  thereof  as  shall  be 
necessary  to  be  dug  or  carried  away  or  used  in  the  construc- 
tion of  the  works,  unless  the  same  shall  have  been  expressly 
purchased;  and  all  such  mines,  excepting  as  aforesaid, shall 
be  deemed  to  be  excepted  out  of  the  conveyance  of  such  lands, 
unless  they  shall  have  been  expressly  named  therein  and  con- 
veyed thereby." 

"  78  If  the  owner,  lessee,  or  occupier  of  any  mines  or  min- 
erals lying  under  the  railway,  or  any  of  the  works  connected 
therewith,  or  within  the  prescribed  ■  distance,  or,  where  no 
distance  shall  be  prescribed,  forty  yards  therefrom,  be  desir- 
ous of  working  the  same,  such  owner,  lessee,  or  occupier  shall 
give  to  the  company  notice  in  writing  of  his  intention  so  W 
do  thirty  days  before  the  commencement  of  working;  and 
upon  the  receipt  of  such  notice  it  shall  be  lawful  for  the 
company  to  cause  such  mines  to  be  inspected  by  any  person 
appointed  by  them  for  the  purpose;  and  if  it  appear  to  the 
company  that  the  working  of  such  mines  or  minerals  is  Hkcl)* 
to  damage  the  works  of  the  railway,  and  if  the  company  o^ 
willing  to  make  compensation  for  such  mines  or  any  pa/^ 
thereof  to  such  owner,  lessee  or  occupier  thereof,  ihen  he 
shall  not  work  or  get  the  same ;  and  if  the  company,  and  such 
owner,  lessee  or  occupier,  do  not  agree  as  to  the  amoUD''" 
such  compensation,  the  same  shall  be  settled  as  in  other  cases 
of  disputed  compensation." 

"  79.  If  before  the  expiration  of  such  thirty  days  the  coin- 
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f>any  do  not  state  their  willingness  to  treat  with  such  owner, 
essee  or  occupier  .for  the  payment  of  such  compensation,  it 
shall  be  lawful  for  him  to  work  the  said  mines  or  any  part 
thereof  for  which  the  company  shall  not  have  agreed  to  pay 
compensation,  so  that  the  same  be  done  in  a  manner  proper 
and  necessary  for  the  beneficial  working  thereof,  and  accord- 
ing  to  the  usual  manner  of  working  such  mines  in  the  district 
where  the  same  shall  be  situate    *    *    *" 

^'i^y.  Q-  C.  and  Sir  A.  IVafson  {BeaU,  Q.  C.  and  W.  Baker 
with  them),  for  appellants. 

Sir  Horace  Davey,  Q.  C.  and  Romer,  Q.  C.  {Gye  and  WiUiam 
Radcliffe  with  them),  for  respondents. 

Lord  Herschell, — My  Lords,  the  main  c^uestion  in  this 
case  is  whether  certain  beds  of  ironstone  and  limestone  lying 
under  and  near  the  railway  of  the  appellants  are 
their  property  or  the  property  of  the  respondent.     *'*"  ""t^- 

The  appellant  company,  the  Kettering,  Thrapston,  and 
Huntingdon  Railway  Company,  whose  railway  and  under- 
taking are  now  under  statutory  powers  worked  by  the  other 
appellants,  the  Midland  Railway  Company,  purchased  from 
the  respondent's  father  and  predecessor  in  title,  in  the  year 
1865,  certain  land  on  which  a  portion  of  their  railway  has 
been  constructed. 

The  purchase  was  made  by  virtue  of  the  company's  act 
passed  in  1862,  which  incorporated  the  Railways  Clauses 
Consolidation  Act  1845,  The  grant  of  the  land  contained  no 
special  provisions  relating  to  tne  mines  and  minerals  under 
tne  same.  This  being  so,  sect,  "jj  of  the  incorporated  act  op- 
«rated  to  except  from  the  grant  any  "  mines  of  coat,  ironstone, 
slate,  or  other  minerals,  except  such  parts  thereof  as  were 
necessary  to  be  dug  or  carried  away  or  used  in  the  construc- 
tion of  the  works,"  It  is  admitted  that  there  lay  beneath  the 
lands  purchased,  at  depths  varying  from  six  to  Inirty-six  feet, 
beds  of  ironstone  and  limestone,  and  it  is  not  disputed  that 
these  are  "minerals"  within  the  meaning  ot  the  enactment 
just  referred  to.  The  principal  question  for  your  Lordships' 
determination  is,  whether  these  beds  of  ironstone  and  lime- 
stone are  "  mines  of "  ironstone  and  other  minerals,  according 
to  the  true  interpretation  of  that  enactment  and  therefore  ex- 
cepted from  the  conveyance  to  the  companv. 

I  say  this,  because  although  considera&le  difference  of 
opinion  existed  amongst  those  of  your  Lordships  who  were 
parties  to  the  judgment  in  Farie  s  Case,  13  App,  B„,|„,f 
Cas.  657,  I  think  all  were  agreed  that  the  words  ••■un." 
"  mines  of  "  had  relation  not  only  to  the  word  "coal" 
but  to  "ironstone,  slate,  or  other  minerals"  also.     The  turn- 
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ing  point,  therefore,  of  the  decision  upon  this  partof  thecase 
must  be  the  interpretation  to  be  put  upon  the  word  "mines" 
in  sect,  ^y  of  the  Railways  Clauses  Consolidation  Act'. 

It  is  contended  on  behalf  of  the  appellants  that  the  word 
"  mines"  is  to  be  construed  as  applying  only  to  those  minerals 
wliich,  according  to  the  custom  of  that  part  of  the  country 
where  they  are  situate,  would  ordinarily  be  won  by  under- 
{ground  workings,  and  that  it  does  not  comprehend  minerals 
which  according  to  such  custom  would  be  got  by  surface 
operations.  It  is  contended  on  the  other  hand  that  the  word 
comprehends  all  beds  or  strata  of  minerals  without  any  ref- 
erence to  the  method  of  working  them. 

1  have  already  in  Farie's  Case  (i),  expressed  my  opinion  as 
to  the  construction  to  be  put  upon  the  same  words  m  a  very 
similar  enactment  contained  in  the  Waterworks  Clauses  Aci. 
After  carefully  considering  the  able  arguments  addressed  to 
your  Lordships  in  the  present  case,  I  have"seen  no  reason  to 
altcf  the  conclusion  I  then  arrived  at.  I  desire  only  to  say 
that  when  I  stated  that  in  my  opinion  the  reservation  e.v 
tended  "  to  all  such  bodies  of  mineral  substances  Iving  to- 
gether in  seams,  beds,  or  strata  as  are  commonly  worked  for 
E)rofit  and  have  a  value  independent  of  the  surface  of  the 
and,"  I  did  not  intend  by  these  latter  words  to  suggest  that 
the  value  of  the  mineral  substances  at  the  time  of  the  reser- 
vation was  the  test,  whether  they  were  reserved  or  not  I 
used  them  in  order  to  emphasize  the  fact  that  it  was  not 
every  scattered  piece  of  mineral  lying  under  the  land  that 
could  be  called  a  "  mine,"  but  only  mineral  substances  lying 
in  seams,  or  beds,  or  strata. 

In  dealing  with  this  case  it  must  be  remembered  that  all 
that  your  Lordships  have  to  do  is  to  interpret  the  words  of 
this  enactment  and  not  to  lay  down  (even  if  it  were  possible) 
any  general  rule  as  to  the  interpretation  of  the  word  "  mines." 

I  doubt  whether  much  assistance  is  to  be  obtained  from 
the  cases  in  which  a  construction  has  been  put  upon  that 
word  in  instruments  embodying  merely  agreements  between 
the  parties  to  them,  unaffected  by  any  statutory  enactment. 
In  such  agreements,  in  the  absence  of  a  distinct  indication 
of  the  contrary  intention,  it  is  always  to  be  assumed  that  the 
reserved  mines  are  only  to  be  worked  in  such  a  manner  as  is 
consistent  with  the  surface  remaining  undisturbed.  And  il 
this  be  true  of  minerals  lying  deep  below  the  surface,  it  would 
be  obviously  out  of  the  question  to  permit  it  to  be  disturbed 
by  winning  minerals  which  can  only  be  wrought  by  surface 
operations.  But  in  the  case  of  mines  reserved  under  section 
77  of  the  Railways  Clauses  Act  the  case  is  different,  it  is 
clear  that  the  mines  reserved,  if  not  purchased  by  the  com- 
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pany,  may  be  co  worked  as  to  interfere  with  the  surface,  the 
only  limitation  being  that  the  working  must  be  according  to 
the  usual  manner  oi  working  such  mines  in  the  district  where 
the  same  are  situate. 

The  object  of  the  77th  and  following  clauses  was  consid- 
ered and  explained  in  the  Great  Western  Ry.Co.  v.  Bennett, 
Law  Rep.  2  H.  L.  27.     Lord  Cranworth  said  :  "  It 
was  obviously   the  intention  of  the  legislature  in   f^a'r'he"*" 
making  these  provisions  to  create  a  new  code  as  to  legisiaiion. 
the  relation  between  mine  owners  and  railway  com- 
panies where  lands  were  compulsorily  taken  for  the  purpose 
of  making  a  railway.     The  object  of  the  statute  evidently  was 
to  get  rid  of  all  the  ordinary  law  on  the  subject,  and  to  com- 
pel the  owner  to  sell  the  surface,  and  if  any  mines  were  so 
near  the  surface  that  they  must  be  taken  for  the  purposes  of 
the  railway,  to  compel  him  to  sell  them,  but  not  to  compel 
him  to  sell  anything  more.     The  land  was  to  be  dealt  with 
just  as  if  there  were  no  mines  to  be  considered  ;  nothing  but 
the  surface." 

The  effect  of  this  legislation  was  obviously  very  advan- 
tageous to  the  railway  companies,  and  inflicted  no  wrong 
upon  the  owner  of  the  minerals.  The  company  in  the  first 
instance  paid  only  for  the  surface  of  the  land,  and  for  such 
minerals  as  had  to  be  taken  in  the  making  of  the  railway. 
They  enjoyed  the  support  of  the  underlying  minerals  for  an 
indefinite  term  without  paying  for  it.  The  mineral  owner,  as 
I  have  said,  suffered  no  wrong.  He  still  retained  the  own- 
ership of  the  minerals  and  the  right  to  work  them,  which  was 
^11  that  he  possessed  before.  The  only  burden  imposed  upon 
him,  if  it  can  be  so  called,  was  that  when  desirous  of  working 
the  mines  he  should  give  the  company  an  opportunity  of 
purchasing  them.  It  appears  tome  that  these  considerations 
point  to  tne  intention  of  the  legislature  having  been  to  use 
the  word  "  mines  "  in  the  widest  sense  that  can  properly  be 
given  to  it.  Why  should  the  legislature  have  reserved,  and 
exempted  the  company  from  the  necessity  of  purchasing, 
beds  of  mineral  lying  at  such  a  depth  below  the  surface,  or 
with  superincumbent  strata  of  sucn  a  character  that  the  min- 
eralswould  ordinarily  be  worked  by  underground  operations, 
and  compelled  the  company  at  once  to  purchase  and  pay  for 
beds  of  minerals  which  would,  in  ordinary  course,  be  won  by 
surface  operations?  It  is  urged  that  in  the  latter  case  the 
working  of  the  minerals  would  remove  the  ven'  thing  which 
the  companv  had  bought,  and  directly  interfere 
with  the  existence  of  the  railway.  But  it  must  be  JJ^ 
remembered  that  the  surface  might  be  rendered 
just  as  unfit  for  railway  purposes  by  subterranean  workings  as 
43  A.  &  E.  R.  Cas.— 36 
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it  would  be  by  operations  from  the  surface.  The  learned 
counsel  for  the  appellants  asked  what  the  company  could  be 
said  to  have  acquired  by  the  purchase  of  the  land  if  its  ven,' 
surface  could  be  directly  interfered  with  by  mining  opera, 
tions  ?  I  fully  feel  the  force  of  this  question  and  the  difBcuUy 
which  it  involves.  If  this  difficulty  were  altogether  got  rid 
of  by  the  construction  contended  for  by  the  appellants,  1  ad. , 
mit  that  a  strong  ground  would  be  shown  for  yieldingto  their 
contention.  But  it  was  properly  conceded  by  the  learned 
counsel  for  the  appellants  that  this  was  not  the  case.  Where 
a  "  mine,"  within  the  meaning  attributed  to  that  word  by 
them,  cropped  out  at  or  near  the  surface  on  a  part  of  the 
railway,  the  same  difficulty  would  arise.  For  it  was  not  de- 
nied that  this  would  be  part  of  the  mine,  and  therefore  within 
the  reservation.  So,  too,  although  a  seam  of  minerals  may 
lie  at  such  a  depth  beneath  the  surface  of  the  land  purchased 
that  it  would  ordinarily  be  got  by  underground  workings, 
yet  owing  to  the  works  necessary  for  making  the  railway.be 
it  a  cutting  or  tunnel,  the  minerals  may  come  to  form  the  sur- 
face on  which  the  railway  rests.  Sucn  a  seam  would  be  a 
"  mine  "  within  the  construction  suggested,  and  thereforere- 
served  to  the  landowner,  together  with  the  right  to  work  it, 
and  yet  the  same  question  might  be  asked,  can  it  have  been 
intended  that  such  owner  should  have  theright  to  takeaway 
the  surface  upon  which  the  rails  lire  laid? 

It  seems  to  me,  too,  that  the  appellants'  construction,  if 
adopted,  would  of  itself  give  rise  to  serious  difficulties  and 
inconveniences.  When  land  was  to  be  taken  for  the  purposes 
of  a  railway,  it  would  be  necessary  to  ascertain  what  miner- 
als lay  beneath  the  land,  which  would  not,  according  to  the 
usual  manner  of  working  in  the  district,  be  got  by  under- 
ground workings.  For  these  would  become  the  property  of 
the  railway  company,  and  their  value  must  of  course  oetaKen 
into  account  in  fixing  the  price  to  be  paid  for  the  land  pur- 
chased. And  further,  the  question  what  minerals  were  re- 
served, and  therefore  whose  the  propertyin  them  was,  might 
have  to  be  determined  many  years  after  the  purchase  by  an 
inquiry,  what  was  the  usual  mode  of  working  in  the  district 
at  the  time  of  the  conveyance,  which  perhaps  might  not  have 
been  the  same  as  at  the  time  when  the  controversy  arose. 
And  there  are  some  cases  where  it  might  be  almost  impossi- 
ble to  say  what  minerals  were,  and  what  were  not  reserved. 
Beds  of  slate,  I  believe,  exist  which  have  been  worked  both 
by  surface  workings  at  the  face,  and  by  levels  driven  under- 
ground. How  much  of  such  seams  of  slate  would  be  re- 
served, and  how  much  fall  to  be  purchased  by  the  company, 
would,  I  think,  on  the  contention  of  the  appellants,  be  a  ques- 
tion almost  impossible  of  solution. 
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But  besides  this,  under  section  78,  the  owner  of  mines  not 
under  the  railway,  but  within  the  prescribed  distance  from 
it,  is  bound  to  give  notice  before  workine,  so  that  the  com- 
pany may  have  the  option  of  purchasing,  Ifthe  word  "mines" 
bear  the  meaning  I  nave  attributed  to  it,  the  company  need 
not  concern  themselves  about  the  existence  of  mmerals, 
■  whether  near  the  surface  or  not,  within  the  prescribed  dis- 
tance. But  if  it  is  to  have  the  more  limited  construction  con- 
tended for  by  the  appellants,  it  would  sometimes  be  neces- 
sary for  the  company  not  only  to  ascertain  what  minerals  lie 
under  the  lands  adjoining  any  embankments  or  other  works 
which  would  be  injured  by  the  working  of  what  I  will  call 
surface  minerals,  but  also  to  purchase  these  minerals,and  the 
land  under  which  they  lie,  for  the  protection  of  their  works 
from  subsidence.  For  the  common  lawrightof  adjacentsup- 
port  does  not  extend  to  the  increased  burden  caused  by 
buildings  or  other  works,  but  is  limited  to  that  which  the 
land  requires  in  its  natural  state.  And  this  is  ail  the  railway 
company  would  be  entitled  to  apart  from  the  implied  grant 
of  the  right  to  all  necessary  support  for  the  railway  works 
from  adjacent  land  in  the  same  ownership  as  that  conveyed 
to  the  company  for  the  purpose  of  the  railway. 

Seeing,  tnen,  that  the  difficulties  pointed  out  by  the  appel- 
lants are  not  avoided  by  adopting  their  view,  and  that  its 
adoption  would  give  rise  t(»the  difficulties  and  in- 
conveniences  (  fiave  pointed  out,    I    think  your     ""i"""" 
lordships  will  do  well  to  construe   the  language     I'trB*!.'*"' 
used  with  the  aid  of  the  light  that  is  thrown  upon 
it  by  the  intention  of  the  legislature  as  manifested  in  the  pro- 
visions relating  to.  mines  and  minerals  lying  under  and  near 
the  railway.     And  the  considerations  upon   which    1   have 
dwelt  point  to  the  conclusion  I  have  already  indicated,  that 
the  widest  construction  ought  to  be  given  to  tne  word"  mines" 
which  is  possible,  without  improperly  straining  the  language 
used. 

Is  there  anything  in  the  terms  of  the  enactment  compelling 
the  narrower  construction  for  which  the  appellants  contend  ? 
I  think  not.  Applying  oneself  to  the  consideration  of  the 
word  "  mines,"  apart  from  the  document  or  context  in  which 
it  is  found,  I  cannot  think  that  its  natural  meaning  imports 
such  beds  or  strata  of  minerals  only  as  are  ordinarily  got  by 
underground  working.  If  aid  is  sought  from  the  lexicons, 
and  the  definitions  there  given  are  reviewed,  I  do  not  think 
that  they  afford  support  to  such  a  construction.  Dr.  John- 
son, 1  may  observe,  defines  a  "  quarry  "  as  a  "  stone  mine."  I 
see  no  reason  todoubtthesoundnessof  the  view  I  expressed  in 
Farie's  Case,  13  App.  Cas.  6s7,that  in  ordinary  parlance  the 
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word  "mines  "is  not  used  to  describe  unwrought  beds  of 
minerals.  I  think  it  is  ordinarily  applied  only  to  beds  of  min- 
erals which  are  being  or  have  been  wrought ;  but  in  the  en- 
actment with  which  we  are  dealing  itis  obviously  impossible 
so  to  interpret  the  word-  I  have  already  pointed  out  why 
I  think  the  meaning  attributed  to  the  word  by  the  courts. 
when  contracts  between  individuals  have  been  under  con- 
sideration, does  not  afford  a  guide  for  construing  this  enact- 
ment. 

These  are  my  reasons  for  adhering  to  the  construction 
which  I  put  upon  the  words  "  mines  of  coal,  ironstone,  slate, 
or  other  minerals"  in  Farie's  Case,  13  App.  Cas.  657. 

So  far  I  have  dealt  with  the  case  apart  from  authority ;  but 
it  is  not  unworthy  of  consideration  that  the  decided  cases 

support  the  view  adopted  by  the  court  beloiv. 
n^*^      In  tliecase  of  the  Great  Western  R.  Co.  i-.  Bennett, 

Law  Rep.  2  H.L.  27,  Lord  Chelmsford saidi"  Thai 
this  section  reserves  to  the  mine  owner  all  the  minerals,  hoiv- 
ever  near  they  may  be  to  the  purface,  unless  the  company 
chooses  to  purchase  them,  appears  very  clearly  from  the  ex- 
ception of  *  the  parts  necessary  to  be  dug  or  carried  away  or 
used  in  the  construction  of  the  company's  works,'  as  these 
will,  of  course,  be  the  minerals  lying  nearest  to  the  surface." 
1  admit  the  force  of  the  criticism  of  the  appellants'  counsel, 
that  the  words  quoted  by  Lord  'Chelmsford  do  not  neces- 
sarily lead  to  the  inference  he  drew  from  them,  inasmuch  as 
in  making  the  railway  it  might  be  necessary  in  cuttings  or 
tunnels  to  carry  away  or  use  minerals  l^'ing  far  below  the 
surface.  But  tne  fact  remains  that  the  noble  and  learned 
Lord  intimated  the  opinion  that  aU  the  minerals,  however 
near  they  might  be  to  the  surface,  w^e  reserved.  And  the 
otheF  learned  Lords  who  took  part  in  the  judgment  not  only 
do  not  dissent  from  Lord  Chelmsford's  view,  but  use  lan- 
guage which,  I  think,  shows  f  hat  they  shared  it.  An  opinion 
thus  expressed  ought  not  to  be  lightly  departed  from.  It  is 
impossible  to  say  how  many  transactions  in  the  last  twenty 
years  may  have  been  carried  through  on  this  view  of  the 
law.  There  has  been  no  judicial  expression  of  a  contran' 
opinion  that  I  am  aware  of  until  quite  recently  in  Farie's 
Case,  13  App.  Cas.  657,  whilst  both  in  this  country  and  in 
Scotland  the  point  has  been  actually  decided  in  accordance 
with  the  view  taken  by  the  learned  judges  in  the  present  case. 
Indeed,  in  the  case  of  the  Caledonian  R.  Co.  v,  Dixon,  see  S 
App.  Cas.  at  p.  823,  where  the  point  was  decided  against  the 
company  by  the  court  of  session,  although  the  case  was 
brought  to  your  Lordships'  House  by  way  of  appeal  upon 
another  point,  the  railway  company  did  not  seek  fora  review 
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ol  the  decision  oi  the  court  ot  session  on  the  question  now 
in  controversy. 

It  remains  for  mg  to  consider  the  subsidiary  contention  of 
the  appellants,  that  the  respondent  was  not  in  the  present- case 
"desirous  of  working"  the  mines.  The  first  ob- 
jection raised  is  that  ne  had  no  intention  of  work-  B««pond»iit 
ing  them  himself,  that  is,  by  his  own  servants,  but  '^orti""iii' " 
only  by  lessees  or  licensees.  I  agree  with  the  aint,."' 
court  below  that  this  objection  cannot,  upon  the 
true  construction  of  the  section,  be  sustained.  Then  it  was 
urged  that  there  was  no  real  desire  to  work,  but  only  to  com- 
pel the  appellants  to  purchase  the  minerals.  I  quite  concur 
with  what  Cotton,  L.  J.,  said,  that  "there  must  be  not  only  an 
expression  of  desire,  but  an  honest  actual  existence  of  the 
desire  to  work  either  by  himself  or  his  lessees,  to  justify  an 
owner  in  giving  such  a  notice.  If  he  gave  the  notice  when 
it  was  obvious  that  there  were  no  minerals,  or  that  he  could 
not  possibly  intend  either  to  let  or  work  them  himself,  that 
would  be  vexatious,  and  the  court  would  not  allow  that  to 
be  acted  upon."  But  in  the  present  case  the  learned  judge 
who  tried  the  action  and  the  court  of  appeal  have  come  to 
the  conclusion  that  there  was  a  real  and  bona  fide  desire  to 
work.  After  considering  the  arguments  insisted  upon  by 
the  learned  counsel  for  the  appellants  I  find  myself  unable 
upon  this  point  to  differ  from  the  courts  below.  I  am  not  a 
little  influenced  by  the  fact  that  the  minerals  on  either  side 
of  the  railway  in  the  immediate  neighborhood  of  those  now 
in  question  have  actually  been  gotten  by  lessees  of  the  re- 
spondent. It  is  urged  that  the  minerals  under  the  railway 
were  left  unworkeJ,  because  the  respondent  thought  he  had 
no  right  to  them.  This  matters  not  as  regards  the  point  I 
am  now  concerned  with.  Indeed,  it  seems  to  me  to  make  the 
case  of  the  respondent  stronger. 

For  the  reasons  I  have  submitted  to  your  lordships  I  think 
the  judgment  appealed  from  should  be  affirmed,  and  the  ap- 
peal dismissed. 

Lord  Watson  : — My  Lords,  I  also  am  of  opinion  that  both 
courts  below  have  come  to  a  right  conclusion  in  this  case, 
and  that  the  judgment  of  the  court  of  appeal  sus- 
taining the  decision  of  Chittv,  J.,  ought  to  be  af-  i|,*^°'  """ 
firmed.  Questions  of  nicety  have  arisen,  and  may 
yet  arise,  as  to  the  particular  substances  meant  to  be  included 
in  the  general  words  "  or  other  minerals,"  as  these  occur  in 
sect.  77  of  the  English,  and  sect.  70  of  the  Scotch,  Railways 
Clauses  Act  of  1845.  I  do  not  think  that  any  substantial 
question  of  that  kind   is  presented   in  this  case.     The    sub- 
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stance,  to  which  the  argument  at  the  bar  has  been  confined 
are  "  ironstone,"  which  is  one  of  the  minerals  specially  ex- 
cepted in  these  clauses,  and  "  limestone,"  which  appears  to 
me  to  be  so  much  ejusdem  generis  with  the  minerals  enu- 
merated that  it  must  necessarily  be  held  to  come  within  the 
description  of  "other  minerals. ' 

The  real  point  of  difficulty  which  this  case  presents  is  due 
to  the  circumstance  that  the  statutory  exception  is  not  of 

"  minerals"  but  of  "  mines  of  minerals."     It  ismu- 
iM-      "  ""     '^"''"y  conceded  that  the  ironstone  and   limestone 

beneath  the  appellants'  railway,  which  the  respond- 
ent has  notified  his  intention  to  excavate,  can  only  be  worked, 
and  according  to  the  custom  of  the  district  would  be  prop- 
erly worked,  by  open  cast.  But  the  appellants  maintain  that, 
according  to  the  sound  construction  of  the  Act  of  1845,  no 
minerals  are  reserved  to  the  landowner  except  such  as  are 
capable  of  being  "  mined,"  using  that  term  in  its  strictest 
sense,  as  signifying  operations  conducted  wholly  underground, 
and  not  open  to  the  light  of  day.  That  is  a  proposition 
which  your  Lordships  had  recently  occasion  to  consider  in 
Lord  Provost  of  Glasgow  v.  Farie,  13  App.  Cas.  657.  In 
that  case  1  came  to  the  conclusion  that  every  substance,  be- 
ing a  mineral  within  the  meaning  of  these  clauses,  is  reserved 
to  the  owner  irrespective  of  the  method  by  which,  it  may  be 
wrought.  I  there  said  that,  in  the  enactments  of  sect,  18  of 
the  Waterworks  Clauses  Act  1847  (which  are  in  the  same 
terms  with  sects,  jy  and  70  of  the  Railways  Clauses  Acts  of 
1845)  the  word  "  mines  "  must  be  taken  to  signify  "  all  exca- 
vations by  which  the  excepted  minerals  ma}'  be  legitimately 
worked  and  got."  I  do  not  think  it  is  necessary  to  sa^  more 
than  that  I  adhere  to  the  opinions  which  1  expressed  m  Lord 
Provost  of  Glasgow  v.  Farie,  13  App.  Cas.  657.  On  consid- 
eration I  think  it  may  be  more  accurate  to  say  that  the  ex- 
pression "  mines  of  coai,  &c."  is  used  by  the  legislature  to 
denote  the  minerals  in  situ,  without  reference  to  the  manner 
in  which  they  can  be  worked ;  but  the  result  is,  in  either 
view,  the  same  and  rests  upon  the  same  considerations.  1 
concur  in  the  reasons  which  have  been  assigned  for  his  judg- 
ment by  my  noble  and  learned  friend  (Lord  Herschei.i!). 
After  all,  this  is  a  mere  question  as  to  the  period  of  time  at 
which  railway  companies  must  acquire  and  pay  for  the  sub- 
jacent and  adjacent  minerals  necessary  for  the  support  of 
their  lines.  The  general  policy  of  the  Railways  Clauses  Acts, 
and  their  special  provisions,  alike  appear  to  me  tc  point  to 
the  result  at  which  the  noble  and  learned  Lord  has  arrived. 
In  my  opinion  the  appellants  have  failed  to  substantiate 
their  averment  that  the  respondent  does  not  entertain  a  real 
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and  Aotta  fide  intention  of  working  the  minerals  in  question  ; 
and  I  therefore  concur  in  the  judgment  which  nias  been 
moved. 

Lord  Macnaghten. — My  Lords,  the  principal  question,  if 
not  the  only  question  in  this  case  is,  what  is  the  meaning  of 
the  word  "  mines  "  as  used  in  sect,  y;  of  the  Rail, 
ways  Clauses  Consolidation  Act  1845  and  in  the  L'kln'd'ir- 
heading;  to  that  part  of  the  Act?  On  this  ques-  Aithoritita. 
tion  1  nave  the  misfortune  to  differ  from  your 
Lordships.  \  abide  by  the  views  I  expressed  m  Fane's  Case, 
13  App.  Cas.  657.  I  continue  to  thmk  that  the  word  ;iFvas 
used  both  in  the  heading  and  in  the  section  in  the  sense  which, 
if  I  am  not  mistaken,  every  English  judge  who  had  occasion 
to  consider  the  meaning  of  the  word  before  Farie's  Case.  13 
App,  Cas.  657,  was  decided,  took  to  be  its  ordinary  significa- 
tion. It  seems  to  me  that  on  such  a  point  the  opinions  of 
such  judges  as  Kindersley,  V.  C,  Turner,  L.  J.  and  Sir 
George  Jessei,  are  probably  a  safer  guide  than  any  defini- 
tions or  illustrations  to  be  found  in  dictionaries.  Kinder- 
sley, V.  C,  was  clear  on  the  point.  So  was  Tu  RNER,  L.  J.,  who 
agreed  with  the  Vice  Chancellor  on  that  question  in  Bell  v. 
Wilson,  Law  Rep.  i  Ch.  303,  and  dealing  with  an  exception 
of  "  mines  within  and  under  the  lands  whether  opened  or  un- 
opened "  observed  that  those  are  "  words  which  are  ordinarily 
used  with  reference  to  underground  workings."  In  Errine- 
tOD  v.  Metropolitan  District  R.  Co.,  19  Ch.  D.  559,  6  Am.  S 
Eng.  R.  Cas.  562  ;  where  contrary  to  the  view  thrown  out  by 
some  of  the  noble  and  learned  Lords  in  Great  Western  R. 
Co.  V.  BennettfLaw  Rep.  2  H.  L.  27,  it  was  held  that  railway 
companies  could  acquire  mines  compulsorily,  SiR  GEORGE 
Jessel  remarks:  "  There  are  no  mines  in  the  ordinary  sense 
under  these  lands,  at  least  it  ife  not  shown  there  are.  What 
are  called  mines  and  what  are  minerals  probably  within  the 
meaning  of  the  act  of  parliament,  are  some  beds  of  gravel  or 
some  beds  of  clay  lying  near  the  surface,  and  it  is  said  they 
can  only  be  worked  from  the  surface." 

If  it  was  really  the  intention  of  parliament  that  all  min- 
erals  however  worked  should  be  deetned  to  be  excepted  from 
conveyances  to  railway  companies  unless  expressly 
mentioned   therein,    I    cannot   conceive    why    the     f*"'"' "f, 
word  "  minerals  "  is  not  to  be  found  in  the  head-     I  ",","* 
ing  to  this  part  of  the  act  or  why  the  word  "  min- 
erals "was   not  used    insect.  TJ   instead   of   the   expression 
"  mines  of  coal,  ironstone,  slate  or  other  minerals,"  or  why 
the  legislature  in  the  heading  and  in  that  section  avoided  the 
use  otthe  common,  obvious,  and  well  understood  expression 
"  mines  and  minerals." 
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Whether  the  view  of  the  appellants  or  that  of  the  respond- 
ent be  accepted,  some  difficulties  and  inconveniences  unques- 
tionably ma^  present  themselves.  But  I  think  the  appellants 
were  right  in  saying  that  the  dif^culties  which  attend  their 
construction,  however  formidable  they  may  appear  in  argu- 
ment, are  not  really  practical  difficulties,  and  that  those  diffi- 
culties are  reduced  to  a  minimum  since  it  has  been  decided 
that  railway  companies  are  not  disabled  from  purchasinsj 
mines  compulsoriiy  if  they  think  fit  to  do  so. 

It  was  said  in.  argument  that  if  the  appellants' construclii^i; 
were  adopted  railway  companies  might  be  exposed  to  danger 
by  the  working  of  surface  minerals  on  adjacem 
f«il!**"'''  lands.  But  in  answer  it  was  pointed  out  that  if 
surface  minerals  are  not  within  the  enactment  with 
respect  to  "mines  Iving  under  or  near  the  railway  "  the  or- 
dinary rule  as  to  adjacent  support  so  far  as  regards  surface 
minerals  would  be  applicable. 

Some  reliance  was  placed  on  certain  expressions  in  Lord 
Chelmsford's  judgment  in  the  Great  Western  R.  Co.  :'- 
Bennett,  Law  Rep.  2  H.  L.  27,  which  seem  to  show 
*"b.co"*  *^*^*  '"  Lordship's  opinion  all  minerals  of  whai- 
BiBaeu.  '  ever  kind  and  however  near  the  surface  were  re- 
served by  the  act  to  the  landowner.  But  it  is  10 
be  observed  that  the  question  which  has  arisen  in  the  pres- 
ent case  could  not  possibly  have  arisen  in  Bennett's  Case. 
Law  Rep.  2  H.  L.  27,  because  the  exception  in  the  convey- 
ance under  consideration  in  that  case  did  not  follow  the 
words  of  the  act.  It  excepted  in  terms  both  minerals  ana 
mines.  The  point,  therefore,  possiblv  was  not  present  to  his 
Lordship's  mind.  On  the  other  hand  Lord  WestburVs 
opinion  seems  to  favor  the  appellants'  construction. 

That  a  railway  company  is  not  entitled  to  support  from 
subjacent  or  adjacent  mines  is  perfectly  clear  from  the  act, 
as  was  pointed  out  in  Bennett's  Case,  Law  R^P- 
«""■■»•""■  2  H.  L.  27.  But  I  do  not  think  that  it  necessarily 
„'„rhf'°.'"  follows  from  that  circumstance  that  a  mineownei' 
,  who  is  entitled  to  withdraw  support  by  working 
his  mines  in  the  ordinary  course  if  the  company  do  not  com- 
pensate him  is  entitled  to  enter  upon  the  surface,  which  ""- 
questionably  belongs  to  the  railway  company,  and  break  it 
up  by  working  from  the  surface. 

For   these  reasons  and   the  reasons  I  have   expressed  i" 


Farie's  Case,  13  App.  Cas.  657,  I  should,  but  lor  your  L«»"' 
ships'  opinion,  be  disposed  to  reverse  the  judgment  undC 
appeal.  . . 

Order  appealed  from  affirmed  and  appeal  dismissed  »" 
costs  :  Oraered  (on  the  application  of  the  parties  by  their  cou"' 
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sel  at  the  bar)  that  this  judgment  be  held  to  be  a  final  judg- 
ment in  the  action  and  that  the  action  be  dismissed  with 
costs. 

■■Minarali, "  What  ar«. — Where  disputes  arise  between  railway  com- 
panies having  merely  the  easement  of  a  right  of  way,  and  the  owner 
of  the  fee  as  to  the  right  to  work  mines  and  remove  minerals  from  the 
land,  the  construction  to  be  placed  upon  the  word  "  minerals  "  which  may 
be  found  in  deeds,  agreements  and  legislative  acts,  often  becomes  of  ex- 
treme importance,  as  it  was  in  the  prmcipal  case.  In  general  it  may  be 
said  that  the  word  "  minerals,  "  means  primarily  all  substances  (other  than 
the  agricultural  surface  of  the  ground)  which  may  be  got  tor  manufactur- 
ing or  mercantile  purposes,  whether  from  a  mine,  as  the  word  would  seem 
to  signify,  or  such  as  stone  or  clay,  which  are  got  by  open  working,  in  Mid- 
land R.  Co.  V.  Checkly.  Law  Rep.  4  Eq.  ig  ;  Earl  of  Rosse  v.  Wainman,  14. 
M.  &  W.  8S9:  Hext  7-.  Gill.  Law  Rep.  7  Ch.699.  But  it  is  well  established 
that  the  particular  signllication  of  the  word  may  be  varied  largely  by  the 
context.  Thus  although  the  word  "  minerals  "  in  its  proper  sense  includes 
all  fossils,  bodies  or  matters,  dug  out  of  mines,  yet  It  Is  more  frequently  ap- 
plied to  substances  containing  metals.     Ross  v.  Waiman,  1  j  M.  &  W,  839. 

In  David  v.  Roper.  3  Drew.  294,  the  word  "  minerals  "  was  restricted  to 
such  products  as  are  worked  by  means  of  mines.  And  in  Hartwell  -v.  Gam- 
mon. 10  N.  J.  Eq.  128,  it  was  held  that  the  words  mines  and  minerals  in  a 
deed,  do  not  convey  all  the  mineral  kingdom,  as  distinguished  from  the 
animal  or  vegetable  ;  nor  are  they  restricted.to  anyom;of  the  subdivisions 
invented  by  chemists. 

The  reservations  of  minesand  minerals  within  and  under  the  land  in- 
cludes everything  below  the  surface  available  for  agricultural  purposes 
which  can  be  made  useful  for  any  pui:pose,  and  includes  the  right  of  quar- 
rying, as  well  as  underground  mining.  Midland  R.  Co.  v.  Checkley,  L.  R. 
4'Eq.  Cas.  19. 

The  natural  meaning  of  the  term  minerals  is  "  every  substance  which  can 
be  got  from  underneatn  the  surface  of  the  earth  for  trie  purpose  of  profit." 
Hext  J'.  Gill  L.  R.  7  Ch.  App.  699. 

Clay  and  Sand;— In  Attorney  General  v.  Myrchelst,  40  L.  T.  N.  S.  767,  it  was 
held  by  the  House  of  Lords  that  the  word  "  minerals  "  in  a  grant  did  not 
include  clay  and  sand.  It  was  said  that  the  word  in  its  scientific  and  widest 
sense  might  include  substances  of  this  nature,  and  when  unexplained  by 
the  context,  or  by  the  nature  and  circumstances  of  the  transaction,  or  by 
usage  (where  evidence  o(  usage  is  admissible)  would  in  most  cases  do  so. 
But  the  word  has  a  more  limited  and  popular  meaning  which  would  not 
embrace  such  substances,  and  it  may  be  shown  by  any  of  the  above  men- 
tioned modes  of  explanation  that  in  the  particular  instrument  to  be  con- 
strued, it  is  employed  in  its  narrowest  sense.  But  in  Midland  R.  Co.  i'. 
Haunchwood  Brick  and  Tile  Co.,  L.  R.  30  Ch.  Div.  552.  6  Am.  &  Eng.  R. 
Cas.  555.  it  was  held  that  the  word  ■'  mines  "  in  the  77th  section  of  the  Kail- 
ways  Clauses  Act,  1845.  includes  minerals  whether  got  by  underground  or 
by  open  workings ;  and  therefore  a  bed  of  clay,  on  which  the  railway  had 
been  made,  was  as  a  mine  excepiedout  of  the  conveyance  of  the  land  to  the 
railway  company,  and  might  unless  the  company  were  willing  to  make  com- 
pensation to  the  landowner,  be  dugand  worked  by  him.  In  Hcxtr',  Gill.  L.  R. 
7Ch.  App.  699,  it  was  held  that  a  bed  ot  China  clay  was  within  the  exception 
in  a  deed  reser\'ing  "  all  minesand  minerals  WLthm  and  under  the  premises  " 
with  power  to  work  them.  A  reservation  in  a  conveyance  of  "  all  mines  of 
■coal,  culm,  iron  and  all  other  mines  and  minerels  whatsoever  except  stone 
quarries,  "includes  brick,  earth  and  clay,  they  being  substances  which  could 
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be  got  from  beneath  the  surface  for  purposes  of  profit.     Earl  o(  Jersey  v. 
Guardians  of  the  Poor,  L.  R.  12  Q.  B.  Div.  555. 

Chlorate  of  Iron.— Mr.  justice  Kennedy  in  the  case  of  Gibson  v.  Tyson,  j 
Watts  (Pa.),  34  when  construing  an  exception  in  a  deed  of  "  all  raineijbor 
magnesia  of  any  kind  "  said,  thai  by  the  bulk  of  mankind  nothing  is  con- 
sidered asa  mineral  except  such  things  as  be  of  a  metallic  nature,  suchasgi^ld, 
silver,  copper,  lead,  etc.,  and  that  in  looking  at  the  deed  before  him,  under 
the  general  understanding,  he  should  have  hesitated  classing  chjonite  of 
iron  as  a  mineral,  except  that  from  the  parol  testimony  It  appeared  that 
the  parties  themselves  regarded  it  a  as  metallic  ore  of  some  kind. 

S*it.— In  Re  Dudley's  S«ttled  Estates.  Eng.  Ch.  Div.  March,  i382,  it  was 
h.;ld  that  the  lease  of  salt  works,  where  the  brine  was  pumped  from  the 
earth  and  made  into  salt,  was  not  a  lease  of  minerals. 

Coal  is  a"  mineral.  "  for  the  unlawful  digc^r^  or  removal  of  which  treble 
damages  may  be  recovered  under  Missouri  Rev.  St.  $  3921.  Heniyf.  Lowe, 
73  Mo.  96. 

Flint-Stones  turned  up  by  the  plough  in  the  course  of  husbandry  are 
"minerals"  within  a  reservation  to  the  tessorof  "mines  and  minerals,  sand. 
quarries  of  stone,  brick-earth,  and  gravel  pits.  "  Tucker  v.  Linger,  46  L  T. 
N.  5.  894. 

Paint  Ston*.— A  paint  stone  found  below  the  earth,  and  distina  from  the 
earth  around  it,  and  worked  by  the  ordinary  mining  appliances,  pastes  by 
these  words.     Hartwel!  v.  Cammon,  10  N.  J.  Eq.  ia8.  ■ 

FrsHtona  and  Limestone.— In  Bell  v.  Wilson,  L.  R,  I  Ch.  303,  itwasbeld 
that  freestone  was  a  "  mineral  "  within  the  reservation  of  a  deed.  And  in 
the  Scotch  case  of  Jamieson  v.  North  British  Ry.  Co.,  6  Scot.  Law  Rep. 
188.  the  very  question  was  decided  by  Lord  Ordinary  Kinloch,  on  the 
Scotch  Railway  Clauses  Act.  It  was  there  determmed  that  freestone 
worked  by  an  open  quarry  was  within  the  reservation ;  and  in  another 
Scotch  case  of  Dixon  71.  Caledonian  and  Glasgow  R.  Cas..  5  App.  Gas.  iy. 
the  Lord  Ordinary  Adam  amved  at  a  similar  conclusion  as  to  a  limestone 
quarry  worked  by  open  workings,  which  was  in  no  sense  a  mine. 

Petroleum.— Coal  oil  as  used  in  the  revenue  law  is  a  "  mineral  product 
Thompson  V.  Noble.  3  Pitts.  (Pa.),  201.    Andin  StDughton'sApnea!,88Pa. 
I,  it  was  held  that  petroleum  was  a  "  mineral  and  part  of  the  realty. 
reservation  of  "  all  minerals  "  in  a  deed  does  not  include  petroleum 


oil.     Dunham  v.  Kirkpatrick,  101  Pa.  St.  39;  47  Am.  Rep.  696. 

Aiphaltum  has  been  held  to  "" "  "     -'   -  -'     "^ '^—  ' 

(N.  S.).  72;  2  Allen  (N.  B.).  595. 


Aiphaltum  has  been  held  to  be  a  mineral.    Gesner  Gas  COqiJan 

•  s.). -  -• 


Calcasieu  Lumber  Co. 


Harris. 
(Texas  Supreme  Court,  April  15,  iSpO.) 

••  RiB:ht  ol  Way  "—Definition The  '  right  of  way '  of  a  railway  «""W 

ordinarily  means  the  right  held  by  the  company  in  the  lands  over  whicn 
their  roads  run.  It  is  a  right  to  use  the  lands  for  railway  purposes;  M 
easement. 

Uie  of  Right  of  Way— Building!,  ete^Landi  Owned  In  Fee.— A  statute 
prohibiting  a  railway  company  from  erecting  building  upon  its  right  -' 
way,  except  at  certain  places  and  for  certain  purposes,  is  for  the  protection 
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of  the  land  owner,  and  oas  no  application  in  cases  in  wnicn  the  company 
owns  an  estate  in  fee. 

APPEAL  from  Travis  County  District  Court 
Sheeks  Sr  Sheeks,  for  appellant. 
Osceola  Archer,  for  appellee. 

Stavton,  C.  J. — The  nature  of  this  action,  and  averments 
of  appellee's  petition,  are  thus  stated,  lyith  substantial  ac- 
curacy, in  brief  of  counsel  for  appellant:  "On 
the  17th  day  of  September,  1887,  J.  C.  Harris  sued  ^-^'^^ 
the  Calcasieu  Lumber  Company  in  the  district  court, alleging 
that  it  was  a  corporation,  auiy  incorporated  under  the  laws 
of  Texas,  February  16,  1884,  lor  the  purpose  of  carrying  on 
the  business  of  buying  and  selling  and  dealing  in  lumber  and 
building  material,  with  its  domicile  and  principal  office  in 
Austin,  Travis  county,  Tex.  That  the  Houston  &  Texas 
Central  Railway  Company  was  a  duly  incorporated  railway 
company.  That  a  line  of  the  road  rufis  through  the  town  of 
Manor,  in  said  county  of  Travis,  and  had  run  through  there 
ever  sinde  September,  1885,  and  long  before  then.  That  it 
had  a  right  of^  way  at  Manor  two  hundred  feet  wide.  That 
on  September  14,  1885,  the  Calcasieu  Lumber  Company  '  did 
wilfully,  knowingly,  and  unlawfully  construct  buildings  along 
the  line  of  said  railway,  on  the  said  200  feet  of  right  of  way, 
at  the  town  of  Manor,  to  be  occupied  by  it  and  its  employes 
for  the  purpose  of  carrying  on  its  own  private  business  as  a 
dealer  in  lumber  and  building  material,  and  has  ever  since 
then  used  and  occupied  and  still  occupies  it  for  that  purpose, 
which  business  is  not,  nor  has  it  ever  been,  necessary  for  the 
transaction  of  the  legitimate  business  operations  of  said  rail- 
way, nor  necessary  for  the  shelter  of  their  employes,  or  for 
the  construction  and  keeping  in  repair  the  railway,  but  is  an 
obstruction  and  hindrance  to  the  railway  traffic  carried  on 
by  the  citizens  of  Manor  and  other  places  over  and  with  the 
railway  company.  That  petitioner  is,  and  has  been  for  four 
years,  a  citizen  of  Manor,  engaged  in  the  business  as  dealer 
m  lumber  and  building  material  Has  all  of  his  lumber,  etc.. 
conveyed  to  Manor  over  that  railway.  His  yard  for  stacking, 
etc.,  is  north  of  the  railway  track  about  200  feet.  His  lumber, 
etc.,  is  thrown  from  the  cars  close  to  the  roadbed,  where  it 
remains  till  he  can  haul  it  on  wagons  to  his  yard.  That  de- 
fendant has  unlawfully,  wilfully,  and  knowing'ly  taken  posses- 
sion of,  occupied,  and'^used  continuously  since  September  14, 
1885,  all  that  part  of  the  right  of  way  of  said  railway  lyin^ 
between  the  town  of  Manor  and  the  roadbed  in  and  arounp 
the  depot  of  said  town  of  Manor;  the  same  consisting  of  a 
strip  lying  adjoining  the  roadbed,  about  500  feet  long  and 
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100  feet  wide,  and  is  still  illegally  in  possession  of  said  land, 
and  so  using  it  that  petitioner  cannot  have  free  access  to  bis 
lumber,  etc.,  when  unloaded  from  the  cars,  so  as  to  be  able  to 
haul  and  transport  it  to  his  yard  and  place  of  business,  by 
which  he  has  been  damaged,  obstructed,  and  hindered  by 
defendant  in  transporting  his  lumber,  prevented  from  having 
free  access  thereto,  incnnvenienfced  in  nis  business,  prevented 
from  expanding  and  enlarging  his  business  by  the  acts  of  de- 
fendant in  using,  enjoying,  and  building  upon  the  said  prem- 
ises or  strip  of  land  500  feet  long  by  100  feet  wide,  in  the 
sum  of  S50  per  month,  since  September  14,  1885,  in  the  sum  oi 
S1.2CX),  for  which  he  sues,'  He  prayed  for  judgment  tor  $1,200; 
judgment  ejecting  defendant  from  the  land,  requiring  the  re- 
moval therefrom  of  all  buildings,  lumber,  and  building  mate- 
rial, and  perpetually  enjoining  and  restraining  defendant  from 
everoccupyingor  using  said  premises  in  the  future  foralum- 
bcr  yard  or  any  other  purpose,  'but  that  said  premises,  etc., 
be  allowed  to  remain  vacant  for  the  use  of  the  public,  so  that 
free  access  may  be  had  to  and  from  said  railway  by  the  pub- 
lic in  carrying  on  business  with  said  railway  ;  and  for  general 
and  special  relief,  and  for  costs.'  Appellant  answered  hv: 
(i)  Demurrer.  (2)  General  denial.  (3)  That  the  land  held 
bv  it  was  the  property,  in  fee-simple,  of  the  Houston  S  Texas 
Centra!  Railway  Company,  and  defendant  held  the  same  under 
a  lease  given  it  by  the  railway  company  ;  that  the  property 
of  said  railway  company  was  in  the  hands  of  receivers  legally 
appointed  by  the  United  States  circuit  court  at  Galveston; 
that  defendant  had  leased  said  lands  from  them  also,  by  rea- 
son of  which  defendant  was  entitled  to  the  possession  ol  said 
land  ;  that  Harris  had  no  interest  whatever,  or  right  of  way, 
or  any  other  easement  or  right  thereon,  as  is  alleged  in  the 
petition.  The  court  overruled  defendant's  demurrer.  Case 
was  tried  by  a  jury  ;  verdict  for  plaintiff  as  follows,  in  effect: 
*  *  *  *  •  We,  the  jury,  find  for  the  plaintiff,  and  assess  his 
damage  at  thirty-seven  dollars  and  fifty  cents.'  Judgment 
was  rendered  against  the  Calcasieu  Lumber  Company  for 
S37.50.  with  interest  at  8  per  cent.,  and  costs.  Then  the  court 
proceeded  to  enter  a  decree  restraining  defendant  from  ever 
occupying  anv  part  of  the  premises  alleged  to  be  the  right ol 
way,  and  ordering  defendant  to  remove  its  office,  lumber- 
shed,  and  300,000  feet  of  lumber  and  building  material,  with- 
in 20  days,  or  the  sheriff  sho.uld  do  so  at  the  costs  of  said  Cal- 
casieu llumber  Company."' 

Appellee  bases  his  right  to  maintain  this  action  on  the  fol- 
lowing statute,  which  is  a  part  of  thjC  general  railroad  law; 
"  Such  corporation  shall  have  the  right  to  erect  and  maintain 
all  necessary  and  convenient  buildings  and  stations,  fixtures 
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and  machinery,  for  the  accommodation  and  use  of  passengers, 
freights,  and  business  interests,  or  which  may  be  nec- 
essary for  the  construction  or  operation  of  its  rail-  pm""^!. 
way  ;  but  no  railway  company  shall  have  the  power, 
either  by  its  own  employes  or  other  persons,  to  construct  any 
building  along  the  line  of  their  railroad  to  be  occupied  by 
their  employes  or  others,  except  at  their  respective  depot 
.  stations  and  section  houses,  and  at  such  places  only  such 
buildings  as  may  be  necessary  for  the  transaction  of  their  le- 
gitimate business  operations,  and  for  shelter  for  their  em- 
ployes ;  nor  shall  they  use,  occupy, or  cultivate  any  part  of  the 
right  of  way  over  which  their  respective  roads  may  pass,  with 
the  exception  aforesaid,  for  any  other  purpose  than  the  con- 
struction and  keeping  in  repair  their  respective  railways," 
Rev.  St,  Tex.  art.  4216,  Articles  4211  and  4212  give  to  rail- 
way companies  the  power  to  purchase  such  lands  as  may  be 
necessary  to  accomplish  the  purpose  of  incorporation,  and  to 
take,  hold,  and  use  voluntary  grants  of  real  estate  to  aid  in 
the  construction  of  their  roads;  and  the  subsequent  article 

firovides  for  the  alienation  of  such  as  may  not  be  necessary 
or  its  use.  Article  4180  provides  for  the  acquisition  of  right 
of  way  or  other  land  necessary  to  such  corporations  through 
the  exercise  of  the  power  of  eminent  domain  ;  and  article 
4206  provides  that  "  the  right  of  way  secured  or  to  be  secured 
to  any  railroad  company  in  thjs  state,  in  the  manner  provided 
by  law,  shall  not  be  so  construed  as  to  include  the  fee-simple 
estate  of  lands,  either  public  or  private."  Some  time  prior 
to  March  30,  1871,  James  Manor  conveyed  to  the 
Houston  &  Texas  Central  Railway  Company  a  strip  fJw^*' 

of  land  200  feet  wide  through  a  survey  of  land 
owne(l  by  him.  The  deed  by  which  this  was  done  conveyed 
to  the  railway  company  the  estate  in  fee  to  this  strip  of  land, 
on  which  its  railway  seems  to  be  constructed  near  its  (Center. 
Appellant  held  a  part  of  that  strip  on  the  north  side  of  the 
railway,  at  the  town  of  ^fanor,  uncler  leases,  as  alleged  in  the 
answer,  and  was  using  it  for  a  lumber  yard  for  a  distance  of 
about  300  feet  westward  from  the  company's  depot,  but  not 
in  such  manner  as  to  interfere  with  the  operation  of  the  rail- 
way. The  court  instructed  the  jury  to  find  for  appellee  if 
they  believed  from  the  evidence  that  appellant  occupied  the 
company's  right  of  way,  and  'therebv  interfered  with  the 
business'  of  appellee,  anS  refused  the  'following  charge  :  "  If 
the  Houston  &  Texas  Central  Railway  Company  owned  the 
land  in  fee-simple,  and  the  defendant  occupied  the  same  under 
a  lease  or  contract  from  the  said  railway  company,  the  de- 
fendant is  not  liable  to  the  plaintiff  for  damages  for  so  occu- 
pying or  using  said  land." 
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The  question  arises  whether  article  4216  has  any  applicatiw 
to  land  in  which  a  railway  company  owns  an  estate  in  fee, 

even  though  its  railway  may  be  built  upon  it. 
^^JJJJ^ "       There  is  nothing  in  that  article  which  evidencesan 

intention  to  provide  a  police  regulation  looking  Id 
the  safety  of  travel,  or  other  like  matter  to  which  such  regu- 
lations may  properly  apply.  The  statute  confers  the  right  oo 
such  corporations  to  own  the  fee  in  lands  whether  these  be 
necessary  to  the  operation  of  the  company's  business  or  not, 
though  in  the  one  case  they  are  required  to  alienate  them, 
but  in  the  other  not  There  is  nothing  in  the  article  evi- 
dencing an  intention  to  take  away  from  a  railway  company 
so  long  as  it  owns  the  fee  in  land,  the  rights  and  power 
usually  incident  to  such  ownership;  and  the  power  of  the 
legislature   to  do  this  may  be  questioned,  unless  in  a  case 

where  this  may  become  necessary  as  a  police  regu- 
ui/iii^'  lotion.  The  ownership  of  land,  when  the  estate  is 
ePkdtmaMi.     a  fee,  carries  with  it  the  right  to  use  the  land  in  any 

manner  not  hurtful  to  others ;  and  the  right  to  lease 
it  to  others,  and  therefore  derive  profit,  is  an  incident  of  such 
ownership.  No  such  rights,  however,  exist  as  to  a  right  of 
way  a<Jquired  by  condemnation,  or  by  a  conveyance  made  by 
the  owner  which  only  conveys  an  easement.  Where  property 
is  taken  for  a  public  use  the  owner  is  not  divested  of  any  right 
further  than  is  necessary  for  the  public  purpose;  hence  the 
statute  to  which  we  have  referred  announces  the  rule  of  lavf 
that  the  title  acquired  through  compulsory  takings  for  public 
use  "shall  not  be  so  construed  as  to  include  the  fee-simple 
estate  in  lands."  The  rule  stated  in  the  statute  is  but  the 
enunciation  of  the  rule  existing  without  the  statute,  which  was 
thus  well  expressed  by  the  supreme  court  of  Pennsylvania: 
"  The  power  [to  take  private  property  for  public  use]  arises 
out  of  that  natural  prmciple  which  teaches  that  private  con- 
venience must  yield  to  the  public  wants.  This  public  intent 
must  lie  at  the  basis  of  the  exercise,  or  it  would  be  confisca- 
tion and  usurpation  to  exercise  it.  This  being  the  reason  for 
the  exercise  of  such  a  power,  it  requires  no  argument  to  prove 
that  after  the  right  has  been  exercised  the  use  of  the  propel'' 
must  be  held  in  accordance  with  and  for  the  purpose  which 
justified  its  taking ;  otherwise,  it  would  be  a  fraud  on  the 
owner,  and  an  abuse  of  power.  Hence  it  is  that  np  one  can 
pretend  that  a  railway  company  may  build  private  houses  ana 
mills,  or  erect  machinery  not  necessarily  connected  with  the 
use  of  their  franchise,  within  the  limits  of  their  right  of  wa)' 
.If  it  could,  stores,  taverns,  shops,  groceries,  ana  dwellings 
mig;ht  be  made  to  line  the  sides  of  the  road  outside  of  the  track. 
a  thing  not  to  be  thought  of  under  the  terms  of  the  acq"'*'" 
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tion  of  the  right  of  way  •  *  •  »  When,  therefore,  the 
*  *  *  railroad  CQmpany,  under  its  charter,  and  the  pro- 
moter of  the  private  railroad  under  the  act  of  1832,  were  au- 
thorized to  take  private  property  for  the  use  of  their  roads, 
the  rights  they  acquired  were  a  right  of  way,  and  facilities 
necessary  to  the  efficient  use  of  the  right.  They  were  not 
empowered  to  use  the  exclusive  right  of  way  granted  to  each 
for  any  other  independent  purpose  than  that  for  which  it  was  ■ 
granted.  The  fee  remained  in  the  private  owner,  and,  outside 
of  the  authorized  use,  which  must  be  public,  or  incidental  to 
the  public  use,  the  proprietary  right  is  in  the  origi- 
nal owner."  Lance's  Appeal,  55  Pa.  St.  2$  ;  Pro-  «Bl^h't'or' 
prietors  v.  R.  Co.,  104  Mass.  1.  The  statute  relied  w*r" 
upon  is  carried  into  the  Revised  Statutes  from  the 
act  of  February  7,  1861,  (Pasch.  Dig.  art.  4930),  where  it  was 
found  in  immediate  connection  witn  what  is  now  article  4206, 
Rev.  St.,  which  declares  that  "  the  right  of  way  "acquired 
through  condemnation  "  shall  not  be  so  construed  as  to  include 
the  fee  simple  estate  in  lands  either  public  or  private."  We 
have  here  a  definition  of  the  words  "  right  of  way  "  as  used 
in  the  original  act,  of  which  the  article  now  in  question  was  a 
part,  and  m  clear  connection  with  the  subject  matter,  as  in  all 
other  respects.  The  fair  conclusion  is,  that  the  same  words 
used  in  the  same  law  descriptive  of  a  thing  or  right  have  the 
game  signification.  The  words"  right  of  way,"  ifnot  defined, 
are  expressive  of  the  very  nature  of  the  right  ordinarily  held 
by  railway  companies  in  the  lands  over  which  their 
roads  run  :  a  right  to  use  the  land  only  for  railway  letm^tap. 
purposes;  an  easement.  The  statute  in  question  »"<**"•»• 
prohibits  railway  companies  from  erecting  along  ^JJ."  ""■""■ 
their  lines,  except  at  enumerated  places,  buildings 
even  for  the  comfort  of  their  employes,  and  limits  their  right 
at  the  places  named  to  such  buildings  as  may  be  necessary  for 
the  transaction  of  their'legitimate  business  operations,  and  for 
shelter  of  their  employes  ;  and  it  declares  that  they  shall  not 
■■  use,  occupy,  or  cultivate  any  part  of  the  right  of  way  over 
which  their  respective. roads  may  pass,"  etc.  It  is  true  that 
the  words  "  right  of  way  "  have  become  descriptive  of  the  land 
over  which  a  railway  runs,  to  the  extent  to  which  the  ease- 
ment extends  :  but,looking  to  the  entire  act,  we  are  of  opinion 
that  the  prohibition  was  made  for  the  benefit  and  protection 
of  the  landowner,  and  for  no  other  purpose,  and  that  it  has 
no  application  in  cases  in  which  a  railway  company  owns  an 
estate  in  fee  in  the  land. 

Appellee  has  no  cause  of  action  against  appellant  on  account 
of  its  occupation  of  land  owned  by  and  leased  from  the  railway 
■  company  so  long  as  such  use  does  not  create  a  nuisance  di- 


D.gnzcdbyGoOglc 


Sy6  CALCASIEU   LUMBER  CO.   V.   HARRIS.  [VOL  43 

rectly  affecting  him.  That  the  use  to  which  appellant  had  ap- 
propriated the  land  creates  such  a  nuisance  cannot  be  claimed. 
It  may  be  that  he  could  conduct  his  business  more  conven. 
ienlly  if  the  railroad  company's  property  was  not  used  as  it 
has  been;  but,  if  that  be  a  lawful  use,  the  inconvenience  re- 
sulting from  it  does  not  give  cause  of  action.  If  the  railway 
ci)nipany  held  only  an  easement,  the  owner  of  fee  might  have 
f^round  for  complaint ;  but,  even  then,  we  do  not  see  thatap- 
jicllce  would  have  cause  of  action  against  appellant.  If  the 
riiiUvay  company  fails  to  furnish  to  him  proper  facilities  for 
running  his  lumber  from  the  place  where  it  unloads  it,  as  far 
as  it  owns  and  controls  the  land,  he  may  have  cause  of  action 
against  the  company,  but  not  against  appellant. 

We  have  deemed  it  necessary  to  consider  other  questions 
of  law  or  fact  insisted  on  in  the  case,  but  may  suggest  that  the 
railway  company  would  seem  to  be  a  necessary  party  to  an 
action  such  as  this,  which  seeks  to  interfere  with  the  com- 
pary's  right  to  use  its  own  propertv.  What  has  been  said  is 
sufficient  to  indicate  our  view  of  t^e  law  of  the  case,  which 
leads  to  a  reversal  of  the  judgment.  It  is  therefore  ordered 
that  the  judgment  of  the  court  below  be  reversed,  and  the 
cause  remanded, 

"  Right  of  W«y"doM  not  Include  LandtOwn^d  in  F«o. — "Right  of  way  |^^ 
in  its  strict  meaning  is  "  the  riglit  of  passajje  over  another  man's  ground; 
and  in  its  legal  and  generally  accepted  meaning  in  reference  to  a  railway, 
it  is  a  mere  easement  in  the  lands  of  others  obtained  by  lawful  condemna- 
tion to  public  use  or  by  purchase.  It  would  be  using  the  term  in  an  un- 
usual sense  t6  apply  it  to  an  absolute  purchase  of  _the  fee  simole  of  lands 
to  be  used  for  a  railway,  or  anv  other  kind  of  way*.  Williams  v.  Western 
Union  R.  Co..  50  Wis.  71,  5  Am.  &  Eng.  R.  Cas.  290. 

Right!  and  Tltl«  Ac<)uirad  by  Railway  Company  in  Right  of  Wa}.— Sec  note 
33  Am.  &  Eng.  R.  Cas.  235. 

8am«— Rnmoyal  of  Soil.— In  Earljwine  v.  Topeka,  Salina  &  W.  R.  Co.. 
43  Kan.  746,  it  is  held  that  the  title  to  land  appropriated  by  a  rail* 
way  company  under  the  provisions  of  art.  9,*;hap.  23  of  the  Comp.  La*"* 
of  '18S5,  remains  in  the  owner  oi  the  soil,  and  the  railway  company  has 
llie  righi  to  remove  only  so  much  thereof  as  may  be  necessary  for  the 
construction  and  repair  of  its  road.  The  court,  after  setting  out  the  pro- 
visions of  the  statute,  said  :  "  it  would  seem  from  this  authority  the  rail- 
way company  acquired  such  an  easement  with  the  right  of  way  as  would 
jjive  it  the  use  of  such  material  as  would  be  necessary  to  construct  and  re- 
pair its  road.  This  court  has  said  in  the  case  of  Kansas  Cent.  R.  Co.  v. 
Allen,  22  Kan.  285:  'An  easement  merely  gives  to  a  railroad  companya 
right  of  way  in  the  land  ;  that  is.  the  right  to  use  the  land  for  its  purposes. 
This  includes  the  right  to  employ  the  land  taken  for  the  purposes ol  cwn- 
structing,  maintaining,  and  operating  a  railroad  thereon.  UndertiiisnEM 
the  company  has  the  free  and  perfect  use  of  the  surface  of  the  land  as  lar 
as  necessary  for  all  its  purposes,  and  the  right  to  use  as  much  ^^''\^, 
below  the  surface  as  may  be  needed."  The  doctrine  has  been  stated  ny 
Rorer  in  his  work  on  Railroads,  (page  325):  '  Though  a  railroad  comjan; 
may  acquire  no  interest  in  the  fee  of  the  land  itself,  the  use  of  mm  is 
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taken  (or  a  right  of  way  for  its  railroad,  yet  it  acquires,  with  the  right  of 
way  or  easement,  the  right  to  so  much  of  the  earth,  gravel,  and  stone,  trees 
and  .timber,  within  their  lines  of  location,  as  the  company  may  need  for  the 
construction  and  maintenance  of  their  road,  and  also  to  be  used  in  carry- 
ing from  point  to  point  to  supply  deficiencies  and  diminsh  excesses  of  each 
of  such  material  on  the  road.'  Now.  the  petition  In  this  case  nowhere  al- 
leges that  the  material  Che  defendants  were  charged  with  removing  was 
not  necessary  in  the  construction  or  repair  of  the  road.  If  it  were  neces- 
sary for  the  railway  company  to  remove  this  dirt  and  stone  in  the  construc- 
tion or  repair  of  its  roadbed,  we  do  not  think  it  would  be  liable  ;  and,  in- 
asmuch as  the  petition  does  not  allege  that  it  was  not  necessary,  we  think 
it  was  defective,  and  the  demurrer  was  properly  sustained.  It  is  not  nec- 
essary for  U3  to  decide  whecherthe  company  would  have  the  right  to  remove 
material  from  one  point  on  its  right  of  way  to  another,  as  that  question  is 
not  properly  in  this  case." 

See  as  to  right  of  company  to  remove  soil  from  right  of  way,  Vermilya 
V.  Chicago,  mT  &  St.  P.  R.  Co.  (Iowa),  23  Am.  &  Eng.  R.  Cas.  108. 

Uh  by  Abuttan  of  Right  of  Way  Qrantod  by  Congreu — Advarsa  Posses- 
iion.— In  Union  Pac.  R.  Co.  v.  Kindred.  43  Kan.  134,  it  was  held  that 
where  abutting  or  adjoining  land~owners  cultivate  and  occupy  a  part 
of  the  right  of  way  granted  By  congress  as  an  easement  to  a  railway  com- 
pany,such  possession  must  be  regained  as  permissive  only.and  not  hostile 
or  adverse,  so  as  to  confer  title.  The  court  said  1  Although  the  abutting 
land-owners  have  cultivated  and  inclosed  part  of  the  right  of  way  granted 
by  congress,  this  possession  cannot  be  considered  as  hostile  or  adverse. 
It  must  be  regarded  as  permissive  only.  If  the  fee  of  the  land  belongs  to 
the  United  States,  then  the  abutting  land-owners  can  acquire  no  title  or 
claim  by  possession  or  limitation.  Smith  7/.  Smith.  34  Kan.  293,  If  the 
abutting  land-owners  own  the  tee  of  the  right  of  way,  they  may  use  the 
land  in  any  way  not  inconsistent  with  the  paramount  rights  of  the  railway 
company ;  but  such  use  will  not  give  them  adverse  possession,  so  as  to  con- 
fer title.  Kirk  v.  Smith,  9  Wheat.  (U.  S.).  241  ;  McClelland  v.  Miller,  18 
Ohio  St.  488 ;  Union  Pac.  R.  Co.  v.  Harris.  28  Kan.  206,  1 1  Am.  &  Eng" 
R.  Cas.  431;  In  r?  Railway  Co.,  20  Am.  &  Eng.  R.  Cas.  196;  Sapp,  t/.  North- 
em  Cent.Co.,  51  Md.  uj." 

Location  of  Pottary  Works  on  Railway's  Land  by  Mittakt— Adv«rs«  Pot- 
Mulon— Eitoppal — Injunction,— The  proprietors  of  certain  pottery  works  in 
erecting  an  addition  to  their  plant  located  it  by  mistake  on  contiguous 
lands  belonging  to  the  defendant  railway  company.  The  company^  was 
aware  that  the  erection  was  on  its  land.  Several  years  later  the  plant 
was  conveyed  to  the  complainant  company.  The  conveyance,  however, 
did  not  include  in  its  description  the  land  on  which  the  addition  was  built. 
In  an  action  to  restrain  the  railway  company  from  entering  on  the  land 
where  the  addition  was  erected  ana  disturbing  complainant's  buildings,  it 
was  Ae/d.  that  while  the  possession  of  complainant  and  its  grantors  could 
not  be  joined  to  give  title  by  adverse  possession,  yet  upon  the  principle  of 
estoppel,  a  preliminary  injunction  would  be  granted  restraining  <]efendant 
from  interfering  with  complainant's  buildings.  Fell  &  Throp  Co.  v.  Penn- 
sylvania R.  Co.,  N.  J.  Sup.  Ct.,  June  23,  1890. 

Sals  of  Surplus  Land  with  Houte  Thereon — Aeeast  of  Light  through  Railway 
Arch. — A  railway  company  sold  a  piece  of  their  surplus  land  to  the  plaint- 
iff, together  with  a  house,  which  they  had  allowed  him  to  erect  thereon. 
The  house  was  close  to  their  line  of  railway,  which  there  ran  over  a  series 
of  arches,  through  two  of  which  there  was  some  access  of  light  to  two  of 
the  lowerwindows  of  the  plaintiff's  house.  The  company  retained  In  their 
own  hands  lands  on  the  other  side  of  the  railway  opposite  the  plaintilT's 
'  house ;  and  their  conveyance  to  him  contained  a  recital  that  all  the  land 
43  A.  &  E.  R.  Cas.— 37 
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acquired  by  them  other  than  that  sold  to  the  plaintiff  would  be  required 
by  them  for  the  construction  of  their  railway,  and  it  contained  no  eiprts) 
)!rant  of  right,  or  covenant  as  to  light.  The  defendant's  predecessor  in 
title  afterwards  acquired  from  the  company,  under  a  conve^nce  subject  to 
any  right  of  light  which  the  plaintiff  might  have,  the  fee  of  the  lands  op- 
posite the  plaintiff  |s  house,  and  erected  buildings  thereon,  and  he  also  took 
a  lease  of  the  arches.  The  defendant  subsequently  acquired  this  wopeny. 
and  blocked  up  the  openings  of  the  two  arches  nearest  the  plaintiff's  nouie 
with  hoardings.  Held,  that  the  company,  on  selling  a  portion  of  their 
surplus  lands  to  the  plaintiff,  had  entered  into  an  implied  obligation  not 
to  do  or  permit  anything  on  the  land  retained  by  them  which  would  in- 
terfere with  the  plamtiff's  reasonable  enjoyment  of  the  land  he  purchased, 
e;TCept  what  wa>  retjuired  for  the  construction  of  their  railway :  and  Ibat 
the  hoarding  not  being  for  that  purpose,  a  mandatory  injunction  ought  to 
be  granted.    Mycis  v.  Catierson,  L.  R.  43  Ch.  EHv.  47a 
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(Indiana  Supreme  Court,  June  iff,  iSpo^ 

Conveyance  of  Right  of  Way— Covenant  to  Fence  Runs  with  LmkI.— An 
agreement  on  the  part  of  a  railroad  company  to  build  a  fence,  contained 
^  -eofari  "■  *' ^ .-__ ..v.... 


a  conveyance  of  a  right  of  way,  constitutes  a  covenant  running  with  the 
land,  and  may  be  enforced  by  one  who  afterwards  bought  the  land,  against 
the  company  which  succeeded  by  purchase  at  a  foreclosure  sale  to  ^  the 
rights  and  interests  of  the  original  company  to  whom  the  conveyance  n'as 

Seme — Same — Notice  of  Coven«nt.^The  covenant  to  fence  contained  in 
the  conveyance,  and  the  facts  cpen  to  observation,  kfld  to  impart  noiict 
of  the  covenant  and  notice  of  its  non- performance  to  the  successor  (A  the 
original  company. 

Same  —Same— Acceptance  of  Deed — Statute  of  Limitatlone.— Such  >  cov- 
enant constitutes  a  written  contract  within  the  statute  of  limitalions, if 
the  deed  is  accepted  by  the  grantee,  although  not  signed  by  it. 

Appeal  from  Madison  County  Circuit  Court. 
Henry  Crawford  anA  M.  A.  Cnipman,  for  appeltanL 
Stephenson  &  Fertig,  for  appellee. 

Elliott,  J. — In  May,  1873,  the  then  owners  of  the  land 
described  in  the  appellee's  complaint  conveyed  to  the  Ander- 
son, Lebanon  &  St.  Louis  Railway  Company  a  right 
Cue  itat.*.  ^^  ^^^,  jj,  consideration  of  the  grant  of  the  right 
of  way,  the  company,  by  an  agreement  incorporated  in  'h^ 
deed,  promised  to  construct  a  board  fence,  five  boards  in 
height,  on  each  side  of  the  railroad,  as  soon  as  it  should  be 
completed.  The  deed  conveying  the  right  of  way  was  signed 
by  tne' grantors,  but  not  by  the  grantees.  The  raihoad  was 
completed  in  1876,  and  the  action  was  brought  in  1886.    I" 
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1875  the  company  mortgaged  all  of  its  property  and  rights, 
and  in  1883  the  mortgage  was  foreclosed  by"  a  decree  of  the 
circuit  court  of  the  United  States.  A  sale  of  ail  the  property 
and  franchises  of  the  company  was  made  upon  the  decree  of 
foreclosure,  and  the  Midland  Railway  Company  purchased 
all  of  the  rights  of  the  mortgagor.  Under  the  title  thus  ac- 
quired, the  Midland  company  entered  into  possession,  and 
began  to  operate  the  road  purchased'by  it  as  soon  as  it_  ac- 
quired title.  No  fence  has  been  erected  as  provided  in  the 
deed  granting  the  right  of  way.  Fisher  became  the  owner 
of  the  land  in  August,  1884. 

The  contention  of  the  appellant's  counsel  is  that  their  client 
did  not  become  liable  for  the  general  debts  of  its  predecessor, 
and  that  the  debt  which  the  appellee  seeks  to  en- 
force is  a  general  debt.  We  agree  with  counsel  *>"•■•■»  t« 
that  the  rule  is  that  a  corporation  which  succeeds  ™^°J,'t_ 
to  the  property  and  rights  of  another  corporation, 
througn  the  medium  of  a  sale  upon  a  decree  of  foreclosure, 
is  not  responsible  for  the  general  debts  of  the  corporation 
whose  property  and  (rancnises  it  acquires.  Lake  Erie  & 
W.  R.  Co.  V.  Griffin,  92  Ind.  492,  17  Am,  &  Eng.  Corp.  Cas. 
235 ;  Hoard  v.  Chesapeake  &  O.  R.  Co.,  123  U.  S.  222 ;  Gil- 
man  V.  Sheboygan  &Y.  R.  Co.,  37  Wis.  317.  But  we  cannot 
agree  that  the  assumption  that  the  claim  of  the  appellee  is 
a  mere  general  debt  is  valid,  for  we  regard  the  performance 
of  the  agreement  to  build  a  fence  as  a  condition  of  the  right 
to  enjoy  the  easement  granted  by  the  owners  of  the  land. 
The  right  which  the  appellee  seeks  to  enforce  is  more  than 
a  general  claim  for  money,  for  it  is  a  right  blended  with  that 
of  the  appellant,  to  use  and  occupy  the  land  with  its  track. 
The  appellant's  liability  does  not  rest  upon  the  claim  against 
the  old  company,  but  upon  the  duty  which  arises  out  of  the 
occupancy  of  the  land.  It  cannot,  in  equity,  be 
permitiea  to  enjoy  the  easement  and  yet  refuse  to  co«i»»»to 
perform  the  agreement  which  created  and  con-  rtuTum" 
lerred  the  easement.  We  think  the  principle  de- 
clared in  Lake  Erie  &  W.  R.  Co.  v.  Griffin,  supra ;  Bloomfield 
R.  Co.  V.  Van  Slike,  107  Ind.  480;  Lake  Erie  &  W.  R.  Co.  v. 
Griffin,  107  Ind.  464,  27  Am.  &  Eng.  R.  Cas.  394;  Bloomfield 
R.  Co.  V.  Grace,  112  Ind.  128;  Indiana,  B.  &  W.  R.  Co.  v. 
Allen,  113  Ind.  308 ;  and  Donald  v.  St.  Louis,  K.  C.  &  N.  R. 
Co.,  52  Iowa,  41 1,  governs  this  phase  of  the  case.  The  appel- 
lant is  in  the  possession  of  the  right  of  way  as  the  grantee  of 
the  original  contractor,  and  it  must  take  the  benefit  it  enjoys 
subject  to  the  burden  annexed  to  it  by  the  contract  which 
gave  existence  to  that  benefit.  It  cannot  enjoy  the  benefit 
and  escape  the  burden  ;  for  the  burden  and  the  benefit  are  so 
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interlaced  as  to  be  inseparable.  The  right  to  the  beneEit  is 
so  blended  with  the  burden  that  equity  and  justice  forbids  a 
severance.  One  who  takes  a  privilege  in  land  to  which  a 
burden  is  annexed  has  no  right  to  assert  a  claim  to  the  privi- 
lege and  deny  responsibility  for  the  burden.  A  party  who 
acquires  such  a  privilege  acquires  it  subject  to  the  conditions 
and  burdens  bound  up  with  it,  and  must,  if  he  assertsa  right 
to  the  privilege,  bear  ftie  burden  which  the  contract  creating 
the  privilege  brought  into  existence.  The  one  he  cannot 
have  at  the  expense  of  the  other.  In  Louisville,  N.  A.  &  C. 
14.  Co.  V.  Power,  1 19  Ind.  269,  we  said  ot  a  railroad  company; 
"  Holding  the  land  under  the  deed,  as  it  did,  it  was  bound  to 
perform  its  contract-  To  permit  it  to  retain  the  land  and  re- 
pudiate the  deed,  would  be  against  equity  and  good  con- 
science." In  this  instance  the  covenant  written  in  the  deed 
was  an  essential  part  of  it,  and  the  agreement  to  construct 
the  fence  was  part  of  the  consideration  for  the  land.  The 
case  is  near  akin  to  that  of  a  suit  to  enforce  a  vendor's  lien; 
for  here  the  deed  upon  its  face  exhibited  the  contract,  and 
the  facts  open  to  observation  showed  that  the  covenant  had 
not  been  kept.  The  facts  open  to  observation  did  more  than 
put  the  appellant  upon  inquiry  ;■  but,  had  they  done  no  more 
than  put  it  upon  inquiry,  it  could  not  justly  claim  the  rights 
of  a  purchaser  without  notice.  It  must  be  held  that  thecove- 
nant  in  the  deed  through  which  the  appellant  claims,  and  the 
facts  open  to  observation,  imparted  notice  of  the  covenant, 
and  notice,  also,  of  its  non-performance,  . 

The  covenant  is,  as  we  have  indicated,  an  integral  part  of 
the  deed  upon  which  rests  the  rights  of  the  appellant.  The 
deed  which  creates  the  asserted  right  discloses  the  covenant 
which  burdens  the  right.  In  accepting  the  right  undersoch 
a  deed,  and  asserting  a  claim  to  the  privileges  conformed  by 
it,  subsequent  grantees  of  the  original  covenantor  became 
bound  to  perform  the  agreement.  The  covenant  passed 
with  the  land.  The  easement  which  burdened  the  fee  was 
an  incumbrance,  and  the  party  that  took  the  land  took  it 
subject  to  the  incumbrance ;  but,  in  taking  subject  to  the  in- 
cumbrance of  the  easement,  that  party  acquired  the  benefit 
interwoven  with  the  incumbrance.  Both  the  burden  and  the 
benefit — the  easement  and  the  covenant— essentially  inhere 
in  the  land.  One  burdens  the  estate,  the  other  benefits  it. 
The  party  who  acquires  the  estate  necessarily  acquires  it 
with  both  the  burden  and  the  benefit.  He  must  submit  to 
the  one,  but  he  has  a  right  to  the  other.  In  Haz- 
"'itw'li'."  '^"  ""'  Sinclair,  76  Ind.  488,  the  question  was  exam- 
ined with  care,  the  authorities  collected,  and  the 
judgment  of  the. court  was  that  a  covenant  very  similar  to 
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the  one  under  consideration  was  a  real  covenant  running 
with  the  land.  In  the  case  referred  to  the  court  quoted  with 
approval  from  the  case  of  Savage  v.  Mason,  3  Cush.  (Mass.), 
505,  the  following  statement  of  the  law:  "The  liability  to 
perform,  and  the  right  to  take  advantage  of,  this  covenant, 
both  pass  to  the  heir  or  assignee  of  the  land  to  which  the 
covenant  is  attached.  This  covenant  can  by  no  means  be 
considered  as  merely  personal  or  collateral,  and  detached 
fr9m  the  land."  In  Hazlett  v.  Sinclair,  the  case  of  Bioch  v. 
Isham,  28  Ind.  37,  was  shown  not  to  rule  such  a  case  as  this. 
The  question  in  Pittsburgh,  Ft.  W.&  C.  R.  Co.  t-.  Savers, /</. 
318,  must  for  many  reasons  be  regarded  as  radically  different 
from  that  here  presented ;  but  it  is  enough  to  say  that  in  that 
cas£  the  burden  was  not  annexed  to  the  easement  conveyed, 
but  was  created  by  an  independent  agreement.  The  ques- 
tion received  careful  attention  in  the  case  of  Conduitt  v.  Ross, 
102  Ind.  166:  and  the  rule  there  declared  is  substantially  the 
same  as  that  laid  down  in  the  case  of  Hazlett  &■.  Sinclair,  jw/ra. 
In  Bronson  v.  Coffin,  108  Mass.  175,  the  authorities  are  re- 
viewed at  great  length,  and  a  covenant  such  as  that  here 
under  consideration  was  held  to  run  with  the  land,  so  that 
the  earlier  cases  in  that  court,  conceding  them  to  be  in  point, 
are  not  of  controlling  force.  The  very  fully  considered  and 
strongly  reasoned  case  of  Burbank  v.  Pillsbury,  48  N.  H.475, 
adjudges  that  a  covenant  to  build  a  fence  around  granted 
estate  will  create  an  incumbrance  on  the  land  ;  and  this  doc- 
trine harmonizes  with  that  of  the  cases  to  which  we  have 
referred.  If  it  be  true,  and  it  is  true,  that  the  agreement 
■  constitutes  a  real  covenant  against  incumbrances,  then  it 
must  be  true  that  it  runs  with  tne  land.  It  is  a  covenant  in- 
hering in  the  granted  easement  of  a  right  of  way.and  as  such 
runs  with  that  estate.  Applying  this  doctrine  to  the  case  be- 
fore us,  and  it  clearly  results  that  the  estate  in  the  land  which 
the  appellant's  grantor  took — the  easement  of  a  right  of  way 
— was  burdened  with  the  incumbrance  created  by  the  cove- 
nant to  fence  the  granted  property.  The  ultimate  conclusion, 
therefore,  is  that  the  covenant  to  fence  binds  the  appellant, 
and  inures  to  the  grantee  o\  the  servient  estate  in  which  the 
easement  with  its  incumbrance  inheres.  In  addition  to  the 
cases  we  have  here  cited,  and  those  collected  in  Hazlett  v. 
Sinclair,  may  be  cited  the  following:  Huston  v.  Cincinnati  & 
Z.  R.  Co.,  21  Ohio  St.  235  ;  Atlantic  Dock  Co.  v.  Leavitt,  50 
Barb.  (N.  Y.),  135  ;  Duffy  v.  New  York  &  H.  R.  Co.,  2  Hilt. 
(N.  v.),  500;  Wooliscroft  v.  Norton,  15  Wis.  198,  The  au- 
thorities are  well  agreed  upon  the  proposition  that  a  deed 
poll,  when  accepted  by  the  grantee,  becomes  the  mutual  acts 
of  the  parties.     Newell  v.  Hill,  2  Mete.  (Mass.),  180;  Good- 
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win  V.  Gilbert,  9  Mass.  510;  Huff  v.  Nickerson,  27  Me.  106; 
Tripe  V.  Marcy,  39  N.  H,  439 ;  Stevens  v.  Morse,  47  K.  H. 

32;    Burbank   v.   Pillsbury,  supra;    Atlantic   Dock  Co.  v. 

xavitt,  supra.  The  appellant's  grantor,  by  acceptin?  the 
deed,  made  its  covenants  binding  upon  it,  and  acquirea  the 
estate  incumbered  and  burdened  by  the  agreement;  and  the 
appellant,  as  the  deed  is  in  his  chain  of  title,  took  the  grantee's 
easement  with  its  burden  and  its  incumbrance.  Tripe  v. 
Marcy,  supra;  Stevens  v.  Morse,  supra;  Burbank  r.  Pills- 
bury,  supra. 

The  promise  of  the  appellant's  grantor  is  not  a  verbal  one, 
and  the  case  is  not  governed  by  the  provision  of  the  statute 
of  limitations  (Rev.  St.  Ind.  1881,  §§  292,  293). re- 
Writteacoi:  spectiug  verbal  contracts.  The  acceptance  cj/  the 
MMw«i**r  deed  by  the  grantee  named  in  it  made  it  a  written 
d«4-UHii*-  contract,  andthe  obligations  created  by  the  deed 
UaaofMiiu.  are  therefore  express,  and  are  evidenced  by  a 
writing.  The  adjudged  cases  very  fully  and  satis- 
factorily sustain  this  doctrine.  In  one  case  it  was  said  :  "Nor 
is  it  material  that  this  contract  is  not  signed  by  the  grantee. 
The  acceptance  of  the  deed  makes  it  a  contract  in  writing 
binding  upon  the  grantee,  just  as  the  acceptance  by  a  lessee 
of  a  lease  in  writing,  signed  by  only  the  lessor,  makes  it  a 
written  contract  binding  upon  such  lessee;  and  suit  an  be 
instituted  upon  it  *  *  *  as  though  it  were  also  signed 
by  the  grantee."  Schmucker  v.  Sibert,  18  Kan.  104.  The 
rule  thus  stated  is  sanctioned  by  many  other  cases.  Ricard 
V.  Sanderson,  41  N.  Y.  179 ;  Atlantic  Dock  Co.  v.  Leaviti,  54 
N.  Y.  35  ;  Rogers  v.  Eagle  Fire  Co.,  9  Wend.  (N.  Y.),  618; 
Spaulding  T/.  Hallenbeck,  35  N.  Y.  206;  Newell  if.  Hill,  2 
Mete.  (\Iass.),  180;  Goodwin  i/.  Gilbert,  9  Mass.  510;  Huff 
V.  Nickerson,  27  Me.  106;  Burbank  v.  Pillsbury,  supra.  The 
doctrine  is  a  very  ancient  one.  In  Sheppard's  TouchstonCi 
it  is  said :  "  If  feoffment  or  lease  be  made  to  two,  *  *  , 
and  there  are  divers  covenants  in  the  deed  to  be  performed 
on  the  part  of  the  feoffees  or  lessees,  and  one  of  tnem  doth 
not  seal,  •  •  *  and  he  that  dpth  not  seal  doth  notwitiv 
standing  accept  of  the  estate,  and  occupy  the  lands  conveyed 
or  demised,  in  these  cases,  as  touching  all  inherent  covenants, 
*  *  *  they  are  bound  by  these  covenants  as  much  as  " 
they  do  seal  the  deed."  Page  177.  Some  of  the  authorities 
deny  that  the  technical  action  of  covenant  will  lie  against  the 
grantee  of  a  deed  poll;  but  an  English  author,  who  favors 
the  technical  rule,  concedes  that  the  weight  of  theEnglish  de- 
cisions is  the  other  way,  saying  :  "  Perhaps,  however,  the  doc- 
trine has  been  too  long  sanctioned,  to  be  now  reversed.  -^^ 
all  events,  it  is  an  introduction  of  an  equitable  principle  i"'"' 
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court  of  law ;  the  acceptance  of  a  deed  beioff  considered 
equivalent  to  an  actual  execution  by  the  lessee.'  Piatt,  Cov. 
i8.  The  equitable  rule  has  much  to  commend  it,  while  the 
technical  rule  is  the  product  of  the  slavish  adherence  to  forms 
which  did  so  much  to  deform  the  common  law,  and  is  with- 
out any  merit  entitling  it  to  favor.  But  we  need  not  discuss 
this  question  at  length  ;  for  it  has  been  discussed  again  and 
again,  and  the  better  reasoned  cases  support  the  equitable 
doctrine.  Finley  v.  Simpson,  22  N.  J.  Law,  331  ;  Harrison  i;, 
Vreeland,  38  N.  J.  Law,  366;  Sparkman  v.  Gove,  44  N.  J. 
Law,  252  ;  5laynard  v.  Moore,  76  N.  Car.  158  ;  Bowee  v.  Beck, 
94  N.  Y,  86;  Atlantic  Dock  Co.  v.  Leavitt,  supra;  Maine  v. 
Cumston,  98  Mass.  317;  Martin  v.  Drinan,  128  Mass.  515. 
Judgment  affirmed. 

Whvther  Covanant  to F«nc«  Runs  With  Land.— See  Pittsburg,  C.  &  St.  L, 
R.  Co.  V,  Bosworth  (Ohio),  38  Am.  &.  Eng.  R.  Cas.  290,  note  296. 


DONISTHORPE  et  al. 


Fremont,  Elkhorn  &  Missouri  Valley  R.  Co. 

(Nebraska  Supreme  Court,  July  g,  iStfO.) 

Convsyanca  of  Right  of  Way  foT  Main  Line— Ute  for  SFda  Tracht— Parol 
Evidancs. — Where  the  agent  of  a  railway  company,  negotiating  for  the  right 
of  way  for  the  proposed  road  across  certa.in  lots  on  which  the  plaintilT  re- 
sided, stated  to  them  that  the  propeny  sought  for  right  of  way  was  de- 
sisined  for  the  main  line,  and  not  for  side  tracks,  and  thereupon  the  plaint- 
ifis  executed  a  deed  for  such  right  of  way :  afterwards  three  side  tracks 
were  laid  along  said  line  past  the  plaintiff's  residence,— Ai'/o',  that  the  pur- 
pose for  which  the  deed  was  executed  roi^ht  be  shown. 

Same — Raoovery  of  Oamaf^es, — If  the  plaintiffs  sustained  special  damages 
by  reason  of  the  construction  and  operation  of  the  side  tracks  near  their 
house,  they  may  recover  for  any  excess  of  damages  over  those  which  would 
arise  from  the  operation  of  the  main  line. 

Appeal  from  Fillmore  County  District  Court. 
Frederick  B.  Donisthorpe  and  Robert  Ryan,  for  appellants. 
John  B.  Hawley  and  J.  Jensen,  for  appellee. 

Maxwell,  J. — This  action  was  brought  by  the  plaintiffs 
against  the  defendants  to  abate  certain  slock  yards  near  their 
residence  as  a  nuisance,  and  to  enjoin  the  defend- 
ant  from  using  certain  side  tracks  near  their  resi- 
dence for  the  same  cause ;  or  in  case  an  injunction  would  not 
be  granted  them,  to  recover  damages.  On  the  trial  of  the 
cause  the  court  below  granted  an  injunction  in  effect  abating 
the  stock  yards,  but  found  for  the  defendant  as  to  the  side 
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tracks,  and  rendered  judgment  accordingly.  Other  matters 
were  presented  to  the  court  below  whicn  do  not  seem  to  be 
involved  in  the  issues  before  us,  and  therefore  will  not  be  con- 
sidered. 

No  appeal  has  been  taken  from  the  judgment  abating  the 
stock  yards,  so  that  the  only  question  presented  for  consider- 
ation IS  the  correctness  of  the  judgment  as  to  the  right  of  way. 
It  appears  from  the  record  that  in  the  spring  of  1887  the  de- 
fenaant  was  anxious  to  extend  its  road  to  Geneva,  and  bevoiid. 
and,  after  various  conferences  with  the  citizens  of  Genevii, 
they  entered  into  a  written  guaranty  that  the  right  of  wa\ 
from  "  the  east  line  of  the  northeast  |  of  section  36,  township 
7  north,  of  range  3  west  of  the  6th  principal  meridian,and  for 
station  grounds  at  Geneva,  certain  lots  and  alleys,  and  a  por- 
tion of  Lincoln  street  in  said  Geneva,"  should  not  cost  to  ex- 
ceed $13,500.  It  appears  from  the  record  that  one  Stanley 
was  the  right  of  waj-  agent  of  the  defendant,  and  he  exhibited 
to  the  plaintiffs  a  map  purporting  to  show  the  line  of  the  road 
througn  the  town  of  Geneva  andacross  their  lots.  Hestated. 
in  effect,  that  the  side  tracks  would  not  extend  to  the  plaint- 
iffs' place,  and  evidently,  relying  upon  this  assurance,  tlie  cit- 
izens of  the  town  made  simifiar  statements.  The  Burlington 
&  Missouri  Railroad  runs  south  through  the  tier  of  blocks 
next  west  of  the  plaintiffs'  residence;  the  side  tracks,  how- 
ever, being  some  distance  away.  The  testimony  shows  that 
the  wife  ofF,  B,  Donisthorpe,  one  of  the  plaintiffs,  stated  that, 
if  she  could  be  assured  that  the  side  tracks  of  the  defendant 
would  also  be  placed  away  from  near  their  residence,  she 
would  execute  the  deed  as  desired.  Upon  receiving  such  as- 
surance, she  thereupon  with  her  husband  executed  a  deed  as 
follows :  "  This  indenture,  made  this  8th  day  of  April,  A-  D- 
1887,  between  Frederick  B.  Donisthorpe  and  Laura  V.  Do"- 
isthorpe,  his  wife,  in  her  own  right,  of  tne  county  of  Fillnif""*' 
in  the  state  of  Nebraska,  party  of  the  first  part,  and  the  Fre- 
mont, Elkiiorn  &  Missouri  Vallej-  Railroad  Company,  a  t^^' 
E oration  duly  organized  under  the  laws  of  the  state  of  ^^" 
raska,  party  of  the  second  part,  witnesseth:  That,  whereas, 
the  said  Fremont,  Elkhorn  and  Missouri  Valley  Railroad  Com- 
pany, party  of  the  second  part,  is  now  constructing  a  railr'^'^- 
which  saia  railroad  is  to  pass  through  the  county  of  Fillmo''^' 
in  said  state  of  Nebraska,  and  the  said  party  of'the  first  ps'l'' 
being  desirous  of  the  construction  of  said  railroad,  and  t*'*''^ 
the  same  by  the  grant  herein  made,  in  consideration  o'  '"^ 
premises  and  the  sum  of  ^/SO-OO  to  them  in  hand  paid.tHci^' 
ceipt  whereof  is  hereby  acknowledged,  have  given,  granted' 
bargained,  sold,  conveyed,  and  confirmed,  and  by  these  P''^* 
ents  do  give,  grant,  bargain,  sell,  convey,  and  confirni.tc'''^ 
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said  partv  of  the  second  part,  and  to  its  successors  and  assigns 
forever,  for  the  purpose  of  constructing  a  railroad  thereon, 
and  for  all  uses  and  purposes  connected  with  the  construction 
and  use  of  said  railroad,  a  strip  of  land  fifty  feet  in  width,  be- 
ing fifty  feet  in  width  on  west  side  of  the  center  line  of  said 
railroad,  where  the  same  has  been  definitely  located  over  and 
across  lots  fifteen,  sixteen,  and  seventeen,  in  W.  J.  Tate's  first 
addition  to  the  village  of  Geneva,  Fillmore  county,  Nebraska, 
of  the  6th  P.  M. ;  and  the  said  party  of  the  rst  part,  for  the 
consideration  aforesaid,  do  hereby  release  and  discharge  the 
said  party  of  the  2d  part,  its  successors  and  assigns,  from  all 
costs,  expenses,  and  damages  which  the  said  party  of  the  first 
part  has  now  sustained,  or  shall  at  any  time  hereafter  sustain, 
in  any  way,  by  reason  of  the  construction,  building,  or  use  of  - 
the  said  railroad,  to  have,  hold,  and  enjoy  the  lands  above 
conveyed,  with  the  appurtenances  and  privileges  thereto  per- 
taining, and  the  right  to  use  the  said  land  and  material  of 
whatsoever  kind  within  the  limits  of  the  said  fifty  feet  above 
conveyed,  unto  the  said  party  of  the  2d  part,  the  Fremont, 
Elkhorn  and  Missouri  Valley  Railroad  Company,  and  to  its 
successors  and  assigns,  forever,  for  any  and  all  uses  and  pur- 
poses connected  with  the  construction,  preservation,  occupa- 
tion, and  enjoyment  of  said  railroad :  provided,  that  if  said 
railroad  shall  not  be  located  and  graded  within  ten  years  from 
the  date  hereof,  or  if  at  any  time  after  said  railroad  shall  have 
been  constructed  the  said  party  of  the  2d  part,  its  successors 
or  assigns,  shall  abandon  said  road,  or  the  route  thereof  shall 
be  changed  so  as  not  to  be  continued  over  said  premises,  the 
land  hereby  conveyed,  and  all  rio;hts  in  and  to  the  same,  shall 
revert  to  tne  said  party  of  the  first  part,  their  heirs  and  as- 
signs. And  the  said  party  of  the  1st  part  do,  for  themselves, 
their  heirs,  executors,  administrators,  and  assigns,  covenant 
and  agree  to.and  with  the  said  party  of  the  2d  part,  its  suc- 
cessors and  assigns,  that  they  are  the  true,  lawful,  and  right- 
ful owner  of  all  and  singular  the  above  granted  and  described  ' 
premises  and  every  part  and  parcel  thereof,  with  the  appur- 
tenances, and  are  now  lawfully  seised  and  possessed  of  the 
same  as  a  good,  perfect,  and  absoUite  estate  of  inheritance  in 
fee  simple,  and  that  the  same,  or  any  part  thereof,  at  the  time 
of  signing  and  delivery  of  these  presents,  are  not  in  any  manner 
incumbered ;  and  also  that  the  said  party  of  the  ist  part  and 
their  heirs  will  and  shall  warrant  and  forever  defend  all  and 
singular  the  lands  and  premises  hereby  conveyed  unto  the 
said  Fremont,  Elkhorn  and  Missouri  Valley  Railroad  Com- 
pany, the  said  party  of  the  2d  part,  its  successors  and  assigns, 
lorever  against  the  lawful  claims  and  demands  of  all  and  every 
person  and  persons  free  and  discharged  o(  and  from  all  manner 
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of  incumbrances  whatsoever.  In  testimony  whereof  the  said 
party  of  the  1st  part  have  hereunto  set  their  hands  thedaj 
and  year  first  written  above.  F.  B.  DONISTHORPE.  Laura 
V.  DONISTHORPE.  Signed  and  delivered  in  presence  of  Jxo. 
D.  Carson." 

Upon  the  construction  of  the  line  three  side  tracks  were 
built  by  the  defendant,  which  extend  beyond  the  plaintiffs' 
residence,  and  such  residence,  being  so  near  the  side  tracks, 
is  greatly  affected  by  the  switching  of  cars  thereon.  As  there 
must  be  a  new  trial  to  ascertain  the  amount  of  damages  which 
the  plaintiffs  have  sustained,  and  as  no  question  is  involved 
as  to  the  rule  for  estimating  the  damages,  we  will  not  discuss 
that  branch  of  the  case.  The  attorneys  for  the  defendant  in- 
■  sisl  that  the  deed  merged  all  prior  conversations  and  state- 
ments of  the  parties,  and  therefore  the  plaintiffs  cannot  now 
complain,  as  there  is  no  reservation  in  the  deed.  This  is  true, 
but,  notwithstanding  the  rule,  the  purpose  for 
*^tm!t**  which  the  deed  was  made  may  be  shown.  CoUing- 
to»«.  wood  11.  Merchants'  Bank,  15  Neb.  121.     This  rule 

is  constantly  applied  where  an  absolute  conveyance 
is  made  as  security  tor  a  debt.  In  such  and  like  cases  the 
entire  transaction  may  be  shown  in  order  to  determine  the 
effect  of  the  conveyance.  So  in  the  case  at  bar.  Here  the 
professed  purpose  of  the  agent  was  to  obtain  a  conveyance  of 
the  right  of  way  for  the  line  of  the  road,  not  for  depot  grounds 
and  Side  tracks.  It  is  well  known,  too,  that  the  grounds 
required  for  station  and  the  consequent  side  tracks  are  usu. 
ally  much  wider  than  along  the  line  of  the  road  away  from 
the  station.  This,  however,  is  a  mere  circumstance,  which, 
to  have  any  weight,  must  be  supported  by  other  circum- 
stances showing  that  the  company  usually  required  more  than 
100  feet  in  width  for  side  tracks  at  its  stations.  While  every 
reasonable  facility  should  be  given  a  railway  company  orga- 
nized under  the  laws  of  the  state  to  acquire  the  right  of  wy 
and  to  construct  its  road,  yet  the  land  and  lot  owners  oyer 
which  its  line  is  located  have  rights  in  the  premises  which 
must  be  considered  and  protected,  and  the  damages  which 
they  each  sustain  by  reason  of  the  location,  proper  constnic- 
tiou,  and  careful  operation  of  the  road  must  be  paid  or  de- 
posited with  the  county  judge.  Justice  and  fair 
1^'!'."°'''"'  dealing  require  that  a  fair  compensation  be  t>aid, 
and  that  there  shall  be  no  secret  reserve  in  .favor 
of  the  part)'  acquiring  the  right  of  way.  The  side  tracks 
having  been  constructed,  an  injunction  will  not  be  granted. 
but  the  plaintiffs  will  be  entitled  to  recover  damages  for  the 
injury  sustained  in  excess  of  those  which  arise  from  the  proper 
use  of  the  principal  line  of  the  road.     The  judgment  is  there- 
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fore  reversed,  and  the  cause  remanded  for  further  proceed- 
ings.    The  other  judges  concur. 

Conditional  ConrayancA  of  Right  of  Way — Dead  T«nder«d  by  Cltlzent — 
Notice  of  Non-Accaptancsi — Certain  citizens  of  Batesville.  Ark.,  entered 
into  a  bond  to  the  St.  Louis,  I.  M.  &  S.  R.  Co,,  by  which  they  obligated 
themselves  to  procure  at  their  own  cost  the  right  of  way  from  Batesville 
to  Cushraan  for  the  company  free  of  all  charge  or  expense  to  it.  In  an  ef- 
fort to  perform  their  contract  they  procured  a  deed  from  the  plaintiff. 
This  deed,  however,  was  subject  to  certain  conditions  to  be  performed  by 
the  company.  The  citizens  tendered  the  deed  to  the  company  but  it  was- 
unwilling  to  assume  the  expense  of  performing  the  conditions  expressed 
therein  in  order  to  secure  the  right  of  way  and  refused  to  accept  the  ofler. 
The  railroad  company  subseciuently  built  its  road  across  the  plaintiff's  land 
but  they  failed  to  comply  with  the  conditions  of  the  deed.  In  an  action 
for  breach  of  such  conditions  it  was  held  that  the  land  owner  had  no  right 
to  presume  that  the  deed  was  accepted  because  he  had  not  received  notice 
from  the  company  there  was  do  duty  on  his  part  to  notify  any  one  of  the 
refusal  except  those  who  made  the  offer,  namely,  the  citizens.  No  right 
of  action  therefore,  accrued  to  the  plaintiff  because  of  the  company's  failure 
to  perform  the  conditions.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Ruddell,  Ark. 
Sup.  Ct.,  March  8,  1890. 

8ani»— Cancaiiation  of  Dead— Failura  to  Perform  Condition— Suit  for  Can- 
cellation of  Deed— OAmagea.— PlaintifTs  granted  to  the  defendant  company 
a  right  of  way  over  their  lands  in  reliance  upon  its  contract  to  erect  its 
machine  shops  and  round  house  at  a  certain  town  and  to  build  its  road  to 
a  certain  point.  The  companj^  built  its  road  over  the  land  but  failed  to 
perform  this  contract,  and  plaintiffs  brought  action  to  cancel  the  deed- 
Their  complaint  also  contained  an  alternative  prayer  for  damages  but  failed 
to  allege  that  the  plaintiffs  had  suffered  special  damages  or  that  the  road 
had  been  negligently  constructed,  //r/d.  (a)  that  since  the  parties  could 
not  be  placed  in  liatu  quo  the  action  for  rescission  could  not  be  sustained. 
\b')  Thattheactionof  the  courtin  dismissing  the  complaint  was  not  aground 
for  a  new  trial,  since  plaintiffs  were  only  entitled  to  nominal  damages. 
Buckner  v.  Pacific  &  G,  E.  R.  Co.,  Ark.  Sup.  Ct.,  March  8,  1890. 

Mutuality  of  Conditional  Contract — Specific  Performance  on  Tender  of 
Purehaie  Money. — A  contract  for  sale  of  parcel  of  land  for  a  certain  price, 
on  condition  that  the  purchaser,  within  one  year  from  date,  have  its  pro- 
posed railway  completed  from  its  initial  point  across  and  beyond  said  land, 
and  cars  running  thereon,  when  the  vendors  will  execute  a  deed,  and  the 
purchase  money  shall  become  due  and  payable,  immediate  possession  for 
the  uses  oi  the  purchaser  being  granted,  does  not  make  payment  of  the 
purchase  money  within  the  year  tne  essence  of  the  agreement  or  a  condi- 
tion precedent  to  its  enforcement  by  the  purchaser.  Where  possession  is 
taken  by  the  vendee  under  such  a  contract,  and  the  precedent  conditions 
of  sale  therein  mentioned  complied  with—that  is,  the  construction  of  the 
proposed  railway  and  the  running  of  the  cars  thereon  within  the  lime  spec- 
ified— the  contract  ceases  to  be  an  option  and  Ijecoraes  a  mutual  contract 
with  part  performance.  In  the  present  case,  plaintiff  having  taken  posses- 
sion under  the  option,  and  performed  the  conditions  precedent,  time  was 
no  longer  of  the  essence  of  the  contract,  and  specific  performance  would 
be  granted,  though  the  money  was  not  tendered  and  deed  demanded  until 
some  months  after  the  expiration  of  the  year ;  as,  the  tendering  of  the  deed 
and  payment  of  the  money  being,  by  the  contract,  concurrent  acts,  plaint- 
iff was  not  in  default,  no  deed  having  been  tendered.  Byers  v,  Denver 
Circle  R.  Co.,  13  Colo.  552. 
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same  may  be  situate,  and  through  which  they  *  *  *  may 
desire  to  construct  a  railroad,  with  the  right  and  privilege  to 
lay  out  on  the  line  of  said  road,  for  its  construction,  and  all 
the  uses  thereof,  a  strip  of  land  not  exceeding  fifty  feet  on 
each  side  of  said  road,  to  be  measured  from  the  center  there- 
of." This  conveyance  or  release  contained  certain  reserva- 
tions and  conditions  for  the  benefit  of  Mrs,  Leech,  which  it 
is  not  material  to  state.  The  railroad  having  been  completed 
through  and  over  said  tract  of  land  in  October,  1888,  and  its 
operation  commenced,  the  minor  defendants,  by  their  guar- 
dian  «rf /('/«/!,  on  the  13th  of  August,  1889,  filed  .their  petition 
in  the  court  of  common  pleas,"  praying  that  a  jury  might  be 
impaneled  to  assess  and  determine  the  compensation  that 
should  be  awarded  to  them  for  their  interest,  being  two-thirds 
thereof,  in  the  strip  of  land,  the  right  of  way  over  which  was 
released  and  conveyed  to  the  plaintiff  herein  by  the  said  M. 
Elizabeth  Leech,  whose  interest  was  one-third  therein,  and  also 
praying  an  assessment  for  damages  to  fhe  whole  tract;  and 
the  petitioners  in  the  said  petition  aver  and  charge  that  said 
tract  of  land,  because  of  said  release,  and  the  construction  of 
the  said  railroad  bed  over  and  along  the  strip  described,  has 
been  injured  and  damaged  in  the  sum  of  twenty-four  hundred 
dollars."  Upon  the  filing  of  this  petition  an  order  was  granted, 
|directing  that  a  jury  be  impaneled  for  the  purpose  ofmaking 
the  assessment  demanded.  Thereupon  this  action  was  com- 
menced to  enjoin  and  restrain  any  further  proceedings  under 
said  petition  for  assessment  of  damages  until  partition  of  the 
said  land  can  be  made;  and  for  this  purpose  ludgmenf  is  de- 
manded that  a  writ  of  partition  may  be  issued,  requiring  the 
commissioners  to  allot  to  the  said  M.  Elizabeth  Leech  ''the 
one-third  part  in  value  of  the  said  fands,  including  that  por- 
tion, if  it  can  be  done,  upon  which  she  executed  to  this  plaint- 
iff the  release  aforesaid,  and  to  allot  to  the  minor  defendants 
herein  the  remaining  portion  of  the  said  land,  either  individu- 
ally or  as  tenants  in  common,  as  to  the  courts  may  seem  just, 
and,  if  the  lands  cannot  be  so  allotted  that  said  easement  shall 
be  entirely  upon  the  lands  set  apart  to  the  said  M.  Elizabeth 
Leech,  then  that  the  said  easement,  and  any  and  all  damages 
therefrom,  be  adjudged  to  he  a  charge  on  the  interest  of  the 
said  M.  Elizabeth  Leech  in  the.  tract  of  land  hereinabove  de- 
scribed." In  the  complaint,  in  addition  to  the  facts  above 
stated,  together  with  other  allegations  not  material  to  be 
mentioned,  it  is  alleged  that  the  release  was  executed  for 
valuable  consideration,  and  that  the  said  M.  Elizabeth  Leech 
"  was  in  the  sole  charge,  management,  and  control  of  the  said 
lands,  and  was  acting  as  owner  thereof,"  at  the  time  she  ex- 
ecuted said  release,  and  that  "  the  said  minor  defendants  re- 
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sided  with  their  mother,  and  were  under  her  protection  and 
control;"  but  in  the  answer  it  is  denied  that  there  was  any 
valuable  consideration  for  the  release,  and,  while  defendants 
admit  that  they  were  residing  together  as  one  family,  they 
deny  any  assumption  by  Mrs.  l-eech  of  the  management  or 
control  or  ownership  of^said  land  other  than  that  incident  to 
the  relationship  of  the  parties,  and  thev  especially  deny  that 
she  acted  as  the  owner  of  the  land,  efther  in  her  own  right 
or  as  guardian  of  her  children. 

1 1  is  stated  in  the  case  that  "  by  request  of  counsel  the  hear- 
ing was  simply  upon  the  pleadmgs,  and  the  release  of  right 
of  way,"  whatever  that  may  mean.  But,  as  we  understand 
it,  the  case  was  heard  by  the  circuit  judge  without  any  t\\- 
dence  except  such  as  could  be  derived  from  the  pleadings 
and  the  terms  of  the  release,  who  rendered  a  decree  dismiss- 
ing the  complaint,  apparently  because  he  regarded  the  release 
as  voluntary,  and  because  Mrs.  Leech  had  not  thereby,  either 
expressly  or  by  implication,  bound  herself  to  seek  partition 
of  the  land,  which  in  his  judgment  was  not  contemplated  bv 
either  of  the  parties  at  the  time.    From  this  judgment,  plaintiB 

appeals  upon  the  following  grounds,  substantially: 
f,7«'-'*'      ^'^  Because  of  error  in  holding  that  the  release 

was  voluntary,  and  without  valuable  consideration; 
(2)  in  holding  that  partition  was  not  contemplated  by  either 
of  the  parties  at  the  time :  {3)  in  not  holding  that  Mrs.  Leech 
had  such  absolute  control  and  management  of  the  land  as 
would  authorize  her  to  release  the  right  of  way  in  behalf  of 
her  co-tenants  as  well  as  herself;  {4)  in  not  adjudging  that  the 
writ  of  partition  should  issue  as  prayed  for  in  the  complaint 
It  seems  to  us  that  the  circuit  judee  erred  in  holding  that 
the  release  was  voluntary;  that  is  to  say,  without  any  valua- 
CoaMi>nUai  ^'^  Consideration.  There  was  no  testimony  upon 
•rrticlu.       this  subject  except  that  afforded  by  the  terms  of 

the  paper ;  and,  to  say  nothing  of  the  fact  that  the 
seal  imported  a  consideration,  it  seems  to  us  that  the  terms 
of  the  paper  show  that  there  was  a  valuable  consideration. 
Of  course,  such  a  consideration  need  not  necessarily  be  in 
the  shape,  of  money,  but  may  consist  of  anything  deemed 
by  the  parties  to  be  of  value;  and  whether,  in  the  opinion  of 
the  court,  it  was  sufficient,  is  not  a  question  to  be  considered. 
and,  if  it  were,  there  is  no  evidence  before  us  upon  which 
such  a  question  could  be  determined.  All  that  we  know  is 
that,  for  a  consideration  deemed  sufficient  by  Mrs.  L*ech, 
she  executed  the  release;  and  the  only  question  before  us  is 
as  to  the  quality,  and  not  as  to  the  quantity,  of  the  considera- 
tion. It  is  quite  certain  that  the  release  was  either  intended 
as  a  free  gift  to  the  railroad  company  by  Mrs.  Leech,  orthat 
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she  was  moved  by  some  consideration  deemed  by  her  of  suf- 
ficient value  to  induce  her  to  surrender  a  certain  portion  of 
her  rights  to  the  company.  There  is  certainly  no  reason  to 
suppose  that  a  free  gift  was  intended.  The  paper  is  not  in  a 
form  which  would  indicate  such  an  intention.  The  considera- 
tion is  not,  as  is  usual  where  a  mere  gift  is  intended,  confined 
to  the  stereotyped,  nominal  consideration  of  "one  dollar," 
but  an  additional  consideration  is  stated.  The  language  is 
"that  I,  M,  Elizabeth  Leech,  being  desirous  of  promoting  the 
building  of  said  railroad,  and  also  for. and  i(i  consideration  of 
the  sum  of  one  dollar,"  etc.  Now,  experience  shows  that  it 
is  not  at  all  uncommon-  for  persons  owning  lands  along  the  , 
proposed  route  of  a  railroad,  moved  by  considerations  of 
some  supposed  benefit  to  themselves  or  their  property  by 
reason  of  the  construction  of  the  road  through  or  near  their 
lands,  to  execute  just  such  releases  as  this ;  and  these  supposed 
benefits  or  advantages  which  the  land  owner  counts  upon  re- 
ceiving from  the  construction  of  the  railroad  constitute  a 
valuable  consideration  just  as  much  as  a  given  sum  of  money. 
It  seems  to  us  that  the  terms  of  the  release  show  that  this 
was  the  real  consideration  which  moved  Mrs,  Leech  to  ex- 
■ecute  it,  and  that  it  was  not  intended  as  a  free  gift  to  the  com- 
pany, but  was  based  upon  what  she  regarded  as  a  sufficient, 
valuable  consideration.  It  is  contended,  however,  that  the 
statute  providing  for  the  mode  of  acquiring  the  right  of  way 
{Gen.  St.  §  1552)  expressly  forbids  the  jury  eifipanelei^  to  de- 
termine the  compensation  to  which  the  land  owner  may  be 
■entitled  from  taking  into  account  any  benefit  which  the  owner 
may  derive  from  the  construction  of  the  railroad.  This  is 
c^uite  true,  but  it  is  difficult  to  see  how  it  applies  to  the  ques- 
tion under  consideration.  The  provisions  of  the  statute  only 
apply  where  there  is  an  absence  of  any  agreement  between 
the  land  owner  and  the  railroad  company.  In  such  a  case,  it 
may  be  all  right  and  proper  that  the  land  owner  shall  not  be 
compelled  to  accept  any  supposed  benefits  which  may  accrue 
to  him  as  a  part  of  his  compensation  for  the  invasion  of  his 
rights  of  property  without  his  consent.  But  there  is  certainly 
nothing  in  the  statute  which  forbids  a  land  owner  from  mak- 
ing any  lawful  contract  with  a  railroad  company  in  regard 
to  the  right  of  way  over  his  lands.  He  may  sell  the  right  of 
way  for  a  given  sum  of  monev,  or  he  may  release  Such  right 
for  anv  other  valuable  consideration,  or  he  may  make  a  free 
gift  of' it.  If  a  valid  contract  for  the  use  or  release  of  the  , 
right  of  way  is  made,  based  upon  a  valuable  consideration, 
the  courts  will  enforce  it  just  like  any  other  contract,  and 
■will  hold  the  party  making  it  to  all  its  legal  consequences. 
The  second  ground  of  appeal  will, be  passed  over  until  we 
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come  to  consider  the  fourth  ground,  which  presents  the  real 
question  in  the  case. 

The  third  ground  of  appeal,  clearly,  cannot  be  sustained. 
The  terms  of  the  release  show  that  Mrs.'  Leech  did  not  even 
underake  to  release  or  convey  any  of  the  riglils 
''u^Mif.  °^  ^^^  minor  children,  which  she  unquestionabli 
fttisT'  "  had  no  power  to  do.  It  only  purports  to  release 
and  convey  her  own  rights,  and  cannot  have  any 
effect  whatever  upon  the  rights  or  her  co-tenants,  her  rtiinnr 
children. 

In  considering  the  main  question  in  the  case,  it  will  be. 
perhaps,  best  to  state  first  certain  well  settled  proposition?, 
which  need  no  authority  to  sustain  them.    There 
rtekt'u'Mt^  can  be  no  doubt  that  any  one  of  several  tenant? 
tiuaa.  i"  common  may,  by  proper  proceedings  for  parti- 

tion, have  his  snare  or  interest  in  the  common  prop- 
erty separated  so  that  he  may  enjoythe  same  in  severalty: 
ana  there  is  as  little  doubt  that  this  may  be  done  even  where 
the  other  co-tenants  do  not  desire  a  partition.  If  the  parties 
are  all  sui Juris,  they  may  make  such  partition  by  agreemem 
among  themselves;  but,  if  they  are  nnt,  or  if  some  of  the 
co-tenants  refuse  to  make  partition,  the  tenant  desiring  id 
have  his  share  in  severalty  may  go  into  court  and  demand  a 
partition,  which  will  be  enforced  by  proper  orders  to  that 
end.  This  being  the  case,  there  can  tie  no  doubt  that  Mr< 
Leech  had  the  power  to  enforce  partition  of  the  land  in  ques- 
tion, even  though  the  other  co-tenants  do  not  desire,  as  they 
say  in  their  answer,  to  have  the  partition  made.  The  real 
question,  then,  in  this  case,  is  whether  the  plaintiff  has  any 
equity  to  require  Mrs.  Leech  to  exercise  hereon- 
PowtrofPOH-  ceded  power  to  demand  partition,  in  order  that 
MrtiiioB^o"  '^''^  plaintiff  may  have  and  enjoy  the  full  benefit  oi 
itni.  the  grant  which  she  has  made  to  the  plaintiff.    The 

authorities  cited  in  the  argument  of  appellants 
counsel,  to  which  may  be  added  the  case  of  Sheets  :■.  Selden. 
2  Wail.  (U.  S.),  177,  fully  sustain  the  proposition  "  that  where 
a  thing  is  granted  the  grant  implies  a  right  to  all  themean^ 
of  enjoving  it,  so  far  as  the  grantor  was  possessed  of  thn^e 
means,''  or,  as  it  is  more  fully  expressed  by  Mr.  Justice  FiEil' 
in  Sheets  v.  Selden,  supra :  "  The  true  rule  on  this  subject  is 
this:  tha't  everything  essential  to  the  beneficial  use  and  en- 
joyment of  the  propertv  designated  is.  in  the  absence  of  lan- 
guage indicating  a  different  intention  on  the  part  of  l''^ 
grantor,  to  be.  considered  as  passing  by  the  conveyance. 
Now,  in  this  case  the  thing  granted  was  the  right  of  way  ^'^^ 
a  railroad  over  a  tract  of  land  in  which  the  grantor  had  an 
undivided  one-third  interest,  and  it  certainly  was  essential  to 
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the  beneficial  use  and  enjoyment  of  the  thing  granted  that 
the  individual  interest  of  the  grantor  should  be  severed  from 
that  of  her  co-tenants,  in  order  that  the  grantee  might  know 
whether  any,  and  if  so  how  much,  of  its  road  ran  over  the 
lands  of  others,  and  how  much  of  it  was  embraced  in  the 
land  of  its  grantor.  This  could  only  be  ascertained  by  means 
of  a  partition,  which  the  grantor  had  the  means  of  enforc- 
ing, and  was,  therefore,  under  the  rule  above  stated,  bound 
to  enforce,  as  the  grantee,  not  having  any  such  interest  in  the 
land  itself  as  would  authorize  it  to  demand  partition,  had  no 
means  of  doing  so.  It  seems  to  us,  therefore,  that  the  cir- 
cuit judge  was  in  error  in  holding  that  partition  was  not 
contemplated  by  either  of  the  parties  at  the  time  of  the  ex- 
ecution of  the  release;  for  if,  as  we  have  seen,  "everything 
essential  to  the  beneficial  use  and  enjoyment  of  the  property 
designated  is,  in  the  absence  of  language  indicating  a  differ- 
ent intention  on  the  part  of  the  grantor,  to  be  considered  as 
passing  by  the  conveyance,"  and  if  the  partition  was  "  essen- 
tial to  the  beneficial  use"  of  the  right  of  way,  then,  clearly, 
that  must  be  regarded  as  the  contemplation  of  the  parties  at 
the  time,  as  it  cannot  be  pretended  that  there  is  any  language 
in  the  release  indicating  a  different  intention  on  the  part  of 
the  grantor;  and,  for  a  like  reason,  we  think  there  was  error 
in  refusing  the  prayer  for  partition,  and  dismissing  the  com- 
plaint. See,  also,  the  case  of  Steedman  v.  Weeks,  2  Strob. 
feq.  145,  which,  though  not  exactly  in  point,  is  quite  sugges- 
tive,— especially  the  language  of  DUNKIN,  Ch.,  hereinafter 
quoted.  In  that  case,  Steedman  bought  from  Weeks  one-half 
of  all  the  sawed  timber  on  a  certain  tract  of  land  owned  by 
Weeks,  and  the  bill  was  for  partition  of  the  timber,  whicn 
was  granted  ;  DUNKiN,  Ch.,  using  this  language  :  "  The  de- 
fendant sold  one-half  of  the  timber  for  the  valuable  consid- 
eration of  one  thousand  dollars.  He  is  bound  to  afford  the 
vendee  every  practicable  facility  for  enjoying  the  benefit  of 
his  purchase."  So  here  we  say  tnat  Mrs.  Leecn  sold  the  right 
of  way  over  her  land  to  the  plaintiff,  and  she  is  bound  to  af- 
ford her  vendee  every  practicable  facility  for  enjoying  the 
benefit  of  its  purchase,  by  a  partition  which  she  has  full 
means  of  procuring,  so  that  the  plaintiff  may  enjoy  the  full 
benefit  of  the  right  of  way  whicn  she  conveyed  to  it. 

This  conclusion,  deduced  from  what  we  regard  as  well  set- 
tled legal  principles,  is  also  in  accordance  with  manifest  jus- 
tice and  equity.     If  the  petition  is  ordered,  no  in- 
{'ustice  can  possibly  result  to  any  of  the  parties;  ?"!r'"l, 
)ut,  if  it  is  refused,  it  may  result  in  the  grossest  ,,^_  ""  " 
injustice  to  the  plaintiff.    It  is  conceded  on  all  hands 
that  in  no  event  can  Mrs.  Leech  be  entitled  to  compensation 
43  A.  &  E.  R.  Cm.— 38 
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or  damages  by  reason  of  the  construction  of  the  railroad, 
for  she  has  released  her  right  thereto.  It  is  likewise  con- 
ceded that  the  minor  defendants  are  fully  entitled  to  such 
compensation  and  damages  as  they  may  nave  sustained  bj 
reason  of  the  construction  of  the  road  over  any  part  of  their 
land,  but  we  do  not  see  how  it  is  possible  for  tnis  to  be  de- 
termined until  it  is  ascertained  by  a  partition  what  portion  of 
their  land  has  been  taken  by  the  railroad.  Suppose  the  pro- 
ceedings instituted  by  the  minors  for  compensation  and  dam- 
ages are  allowed  to  proceed  to  final  judgment  before  any 
partition  is  made.  Of  course  the  plamtil  would  be  com- 
pelled to  pay  them  the  amount  so  adjudged.  And  suppose  that 
after  this,  when  partition  is  made,  it  shall  turn  out  that  the 
railroad  does  not  go  through  or  over  any  portion  of  the  land 
allotted  to  the  minors,  but  goes  only  over  the  land  allotted  to 
Mrs.  Leech.  Would  not  this  be  the  greatest  injustice  to  the 
plaintiff?  For  in  such  case  the  plaintiff  will  have  been  re- 
quired to  pay  for  a  right  of  way  over  land  for  which  it  holds 
a  grant,  and  to  persons  who,  as  it  turns  out,  are  not  entitled 
to  a  foot  of  the  land  over  which  such  right  of  way  has  been 
paid  for.  But,  if  the  partition  is  first  made,  no  possible  in. 
justice  can  result  to  any  one.  If  the  land  covered  by  the 
track  of  the  railroad  is  allotted  to  Mrs.  Leech,  then  the 
plaintiff  would  have  nothing  to  pay,  having  her  grant  for  the 
same  ;  but  if,  on  the  other  hand,  the  whole  or  any  part  of  the 
land  covered  by  the  railroad  is  allotted  to  the  minors,  then 
the  plaintiff  would  have  to  pay  them  for  the  same,  as  it  would 
appear  that  it  was  their  property  which  had  been  taken,  and 
they  would  be  certainly  entitled  to  compensation  therefor. 

It  seems  to  us,  therefore,  that  the  judgment  below  must  be 
reversed,  and  the  case  remanded  for  the  purpose  of  enabling 
the  circuit  court  to  proceed  with  the  partition,  in  the  mean- 
time suspending  any  further  proceedings  under  the  petition 
filed  by  the  minor  defendants  for  compensation  and  damages 
until  the  partition  has  been  effected.  The  question  as  to  how 
the  partition  shall  be  made,  and  the  claim  made  by  the  com- 
plaint to  subject  the  share  of  Mrs.  Leech  to  the  payment  o( 
any  amount  which  the  plaintiff  may  be  required  to  pay  the 
minor  co-tenants  by  way  of  compensation  or  damages,  not 
having  been  considered  by  the  court  below,  are  matters  not 
now  before  us,  and  have  not,  therefore,  been  considered. 
The  judgment  of  this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  the  case  remanded  for  the  pur- 
poses above  indicated. 

Simpson,  C.  J.,  and  McGowan,-J.,  concur. 

Grant  of  Right  of  Way  by  One  Tenant  in  Common — See  Rush  c.  Bat' 
lington,  C.  R.  &  N.  R.  Co.,  1 1  Am.  &  Eng.  R.  Cas.  298. 
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Barrett  ^/  al. 

{Mississippi  Supreme  Court,  April  s8,  JS^.) 

Grant  of  Right  of  Way— Width  Acquirsd  undar  Doed.^A  grant  of  a  right 
of  way  "not  exceeding  ioo  feet  in  width"  within  which  limit  the  officers 
of  the  company  were  to  "  use  so  much  of  the  land  as  they  may  deem  neces- 
sary," is  not  an  absplute  grant  of  100  feet,  but,  until  located,  is  a  floating 
right  exercisable  over  any  portion  of  the  land  within  the  limit  of  the  widen 
specified.  Tne  occupancy  by  the  company  of  a  narrower  strip  than  100 
feet  and  its  acquiescence  tor  years  in  the  occupation  of  the  land  bordering 
on  such  narrower  strip  by  other  gfraritces,  estops  them  to  eject  the  occu- 
pants for  the  purpose  of  widening  its  actual  right  of  way. 

Appeal  from  Hinds  County  Circuit  Court. 
Ejectment  by  the  Vicksburg  &  Meridian  Railroad  Company 
against  Tom  Barrett  and  others.     Judgment  lor  defendants, 

and  plaintiff  appeals, 

Nugent  &  Mc  Willie,  for  appellant. 
D.  Shelton,  for  appellees. 

Cooper,  J. — In  March,  1837,  Perry  Cohea,  then  the  owner 
of  the  land  in  controversy,  and  of  several  hundred  acres  of 
which  it  was  a  part,  by  deed  granted  to  the  Com- 
mercial &  Railroad  Bank  of  Viclfsburg  a  right  of  ^^^^^ 
way  over  said  lands.  The  conveyance  is  of  "a  right  of  way 
and  free  passage  over  a  certain  tract  of  land  containing  about 
four  hundred  acres,"  describing  the  land,  "  not  exceeding  one 
hundred  feet  in  width  across  said  land,  or  over  any  part  there- 
of, for  the  location  and  construction  of  a  railroad  from  Vicks- 
burg to  Jackson;  and  full  power  and  authority  is  given  and 
granted  to  said  company,  their  officers,  servants,  and  agents,  to 
construct  said  road  over  said  land,  using  so  much  land  as  the 
officers  may  deem  necessary,  and  to  use  said  road  for  passage 
and  transportation,  or  for  any  other  purpose,  so  long  as  the 
charter  of  said  company  continues.  And  the  said  president, 
directors,  and  company,  or  their  officers,  agents,  and  servants, 
may  enter  on  the  land  over  which  the  route  of  said  railroad 
may  pass  and  lie  adjacent,  and  cut,  qUarry,  dig,  and  take  away 
any  wood,  stone,  gravel,  or  earth  necessary  for  the  construc- 
tion and  repair  01  said  road."  The  company  entered  upon 
the  land  under  this  grant,  located  its  roaci,  and  completed  its 
construction,  probably  in  the  year  1840.     On  the  1  ith  day  of 
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April,  1837,  Cohea  conveyed  to  one  Noch'ols  a  lot  ol  land  by 
metes  and  bounds,  one'ol  the  calls  being  a  stake  on  the  line 
of  the  railroad.  In  the  year  1841,  he  conveyed  another  lot 
of  land  adjoining  and  south  o(- said  road;  and  in  the  year 
1842,  he  conveyed  yet  another  lot  so  located,  of  which  the 
land  demanded  in  tnis  suit  is  a  part.  In  each  of  these  deeds 
the  metes  and  bounds  are  by  direction  and  distance,  and  the 
northeastern  boundary  of  each  lot  is  the  line  of  the  railroad 
at  a  distance  of  12  feet  6  inches  from  the  southwestern  iron 
of  its  track. 

The  contention  of  the  railroad  company  is  that  it  was 
granted  a  right  of  way  of  100  feet  wide  by  Cohea,  that  its 
road  is  located  along  the  center  line  of  this  way,  and  thai  it 
is  entitled  to  recover  from  the  grantees  of  Cohea  an  easement 
over  so  much  of  the  land  as  ties  within  this  limit.*  The  con- 
tention of  defendants  is  that  the  southwestern  line  of  the  right 
of  way  was  fixed  by  the  location  of  the  road  along  the  Ime 
12  feet  6  inches  from  its  iron,  as  above  noted.  The  evidence 
shows  that  the  earth  from  the  drainage  ditch  of  the  company 
was  thrown  along  the  line  claimed  to  be  the  true  one  by  the 
defendants,  creating  a  bank  along  which  a  fence  was  erected 
by  the  grantee  of  Cohea,  certaiiuj-  more  than  30  years  ago, 
and  probably  from  near  the  time  of  his  entry.  On  the  de- 
manded strip  of  land  the  residence  and  store  of  the  defend- 
ant are  built;  and,  though  there  have  been  some  chang;esin 
their  structure,  it  is  clearly  shown  that  for  more  than  30  years 
the  land  has  been  occupied  by  houses  of  a  permanent  charac- 
ter. The  company  has  never,  until  within  a  short  time  before 
the  institution  of  this  action,  informed  the  occupaDt  of  any 
claim  by  it  of  a  right  to  go  upon  the  premises. 

The  defendants  contend  that  the  company  has  no  right  ol 
recovery — first,  because  the  line  of  its  right  of  way  was  fixed 

at  the  time  of  the  location  of  the  road  along  the 
niui^ll     line  to  which  their  occupancy  extends ;  and,  secoiui, 

if  this  be  not  true,  then  that  they  have  acquired 
title  by  adverse  possession.  We  are  satisfied  of  the  sufficiency 
of  the  defense  on  the  first  ground.  It  is  therefere  unneces- 
sary to  consider  the  second.     The  conveyance  from  Cohea 

did  not  grant  a  right  of  way  to  the  company  100 
Riiht  >rnM  'feet  wide.  The  right  granted  was  of  a  way  "  not 
b,  ro...j.       j^  exceed  in  width  one  hundred  feet,"  within  which 

limit  the  officers  of  the  company  were  to  "use  so 
much  land  as  they  may  deem  necessary."  The  way  granted 
was  not  fixed  by  the  deed  as  to  place,  quantity,  or  direction. 
It  was  until  located  a  Boating  right,  exercisable  over  any  po''* 
tion  of  the  land  within  the  limit  of  width  specified.  Action 
was  required  by  the  company  to  indicate  and  fix  the  wa)' 
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granted ;  and  though  it  may  be  true,  as  contended  by  counsel 
for  the  company,  that  ordinarily  or  universally  the  roadbed 
of  railroads  is  laid  along  the  center  of  the  right  of  way,  such 
custom  cannot  controf  where  the  conduct  of  the  parties 
touching  the  particular  right  claimed  is  shown  to  have  been 
otherwise.  None  of  the  conveyances  from  Cohea 
(one  of  them  having  been  made  in  less  than  a  month  ^i^ill"^"!. 
from  the  grant  to  the  company)  contain  any  reser- 
vation or  exception  of  a  right  of  way  over  the  land  granted 
in  favor  of  the  company.  The  conveyances  are  absolute  and 
unqualilied  of  the  whole  land  described,  bounded  by  a  fixed 
line  as  the  limit  of  the  right  of  way.  Under  these  conveyances 
the  grantees  entered  and  acted  with  reference  to  the  whole 
premises  as  owners  thereof.  They  built  fences  and  houses, 
and  in  this  most  public  and  unmistakable  manner  demon- 
strated their  purpose  to  hold  exclusive  possession  of  the 
whole  of  the  lot.  We  must  assume  that  the  company  would 
then  have  made  the  issue,  and  asserted  its  right,  if  it  believed 
it  to  exist  as  now  claimed.  That  it  failed  to  do  so  is  sufficient 
evidence  of  acquiescence  by  it  in  the  line  treated  by  its  grant- 
or as  the  boundary  of  the  way  granted.  Washb.  Easem.  281 ; 
Wynkoop  v.  Burger,  12  Johns.  (N.  Y.},  221 ;  Illinois  Cent  R. 
Co.  V.  Houghton,  1,26  Hi.  233. 

The  decisions  cited  by  counsel  for  appellant  in  which  the 
user  by  the  land  owner  of  a  part  of  the  right  of  way  has  been 
held  not  to  be  exclusive  of  the  right  of  the  railroad 
to  extend  its  actual  use  and  occupation,  will  be  *iSI'"riuefc 
found  to  be  cases  in  which  the  grant  covered  the 
land  claimed  by  fixed  lines,  up  to  which  a  right  was  given, 
and  not,  as  here,  grants  of  so  much  land  as  the  company  may 
deem  necessary,  not  to  exceed  100  feet.  In  those  cases  the 
right  claimed  was  to  take  as  occasion  might  require  posses- 
sion of  the  land  granted.  The  claim  here  is  to  extend  a  grant, 
the  limits  of  which  have  been  fixed  by  the  parties,  so  as  to 
include  lands  which  might  have  been,  but  were  not,  deemed 
"necessary"  by  the  officers  of  the  company  when  it  located 
its  way  under  the  grant.  We  find  nothmg  in  the  conveyance 
by  which  authority  to  locate  the  way  might  be  exercised 
more  than  once,  and  by  the  location  then  fixed  the  company 
must  be  concluded. 

The  judgment  is  affirmed. 

Width  Conveyad  und«rLicsnu  or  Grant  of  Right  of  Way.— See  Indianapo- 
lis. P.  &  C.  R.  Co.  V.  Ravi  (Ind.l.  3  Am.  &  Eng.  R.  Cas.  182  ;  Philadelphia 
&  R.  R.  Co.  T'.  Obert  (Pa.),  23 /rf.  65  :  Dayi'.  New  York,  P.  &  O.  R.Co.,  20 
Id.  359;  Campbell  v.  Indianapolis,  etc..  R.  Co.  30  Id.  304. 

Grant  of  Right  of  Way —Uncertainty  of  Description— Parol  Evidence.— A 
deed  of  a  right  of  way  across  certain  lots  to  be  along  aline  assur\'eyedand 
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laid  out  by  a  certain  civil  engineer  named,  in  accordance  with  3  map  ai- 
Cached  to  the  deed,  is  not  void  for  uncertainty,  though  the  map  alone  does 
not  identiiy  the  location,  apart  from  the  survey  on  the  ground.  Explana- 
tory evidence  is  admissible  to  prove  that  the  map  was  made  fromanaaual 
survey,  and  to  show  the  location  of  the  survey.  The  description  of  a  deed 
must  be  such  that  the  land  conveyed  can  be  identified  ;  but  that  is  cenaia 
which  can  be  made  certain  ;  and  extrinsic  evidence  is  always  admissible  to 
explain  the  calls  of  a  deed  so  as  to  apply  them  to  the  subject  matter,  and 
give  effect  to  the  deed.  Thompson  v.  Southern  California  Motor  Road 
Co..  82  Cal.  497. 

Same— Conflict  M  to  Title— Trjetpau — Evidence.— In  1873  the  father  ot 
the  plaintill,  having  a  large  quantity  of  land,  authorized  him  to  scttleupua 
the  western  part  of  section  20,  the  land  with  respect  to  which  the  suit 
arose,  telling  him  to  occupy  and  pay  taxes^  that  he  would  not  convey  it  to 
him.  but  at  an  indefinite  future  date,  and  on  a  certain  contingency  (which 
might  or  might  not  occur),  he  would  convey  it  to  him.  The  son  protieded. 
underihis  mere  license,  to  occupy  the  land,  and  continued  on  it,  and  an- 
nually paid  the  taxes  on  it.  but  it  was  all  the  time  assessed  to  the  father, 
and  paid  on  as  part  of  his ;  one  receipt  for  all  being  given  in  the  name  ot 
the  father.  In  18B2  the  father  united  with  other  land  owners  in  that  part 
of  the  country  in  granting  the  right  of  way  over  all  their  lands  for  the  con- 
struction of  a  railroad.  This  grant  was  general  over  all  lands  owned  by 
the  grantors  in  Wilkinson  county,  and  was  to  be  void,  if  the  road  should 
not  be  built  in  18  months.  The  road  was  not  completed  in  that  time,  but 
a  survey  was  made,  and  a  location,  and  gradint;  and  constructing  wenion, 
and  the  road  was  completed  in  the  summer  of  1 884.  It  was  built  on  die 
western  part  of  section  20,  which  all  this  time  was  occupied  by  the  plaint- 
iff, and  no  objection  was  ever  heard  from  him.  no  claim  that  he  should  be 
consulted  or  compensated,  or  in  any  way  treated  as  owner.  This  particu- 
lar land  was  part  of  a  much  larger  tract  of  the  father.  The  legal  title  was  , 
in  him.  All  was  assessed  to  him,  and  paid  on  in  his  name  as  one  properly. 
In  1885  he  (the  father)  sued  the  railway  company  for  trespass  on  his  land. 
including  section  10,  and  recovered  (or  damage  to  part  of  the  land  other 
than  this  section,  in  October,  1886.  About  this  time  there  was  a  proceed- 
ing for  condemnation  of  the  right  of  way  over  the  lands  of  the  elder  Day. 
and  a  compromise  was  aifreed  on  between  him  and  the  railway  company, 
by  which  he  was  to  be  paid  J800,  and  it  was  paid  him;  and  on  theiisiday 
01  January,  1887,  he  made  a  conveyance  to  the  company  of  the  right  of  way 
across  certain  of  his  lands,  and  among  them  over  and  across  section  20, 
and  of  the  right  "to  fell  any  limber  beyond  the  right  of  way  which  is  suf- 
ficiently near  the  track  of  said  road  to  fall  on  and  obstruct  the  same."  'a 
virtue  of  this  purchased  right  the  company  caused  the  overhanging  tree* 
to  be  cut  down.  During  the  litigation  between  his  father  and  the  com- 
pany, ended  as  aforesaid,  the  plaintiff  in  this  action,  who  was  cogniwni  of 
It,  asserted  no  claim  of  any  sortagainstthe  company ;  but  in  the  ea/iy  P^f' 
of  1889,  when  it  appeared  thai  his  father  had  got  through  with  the  compa"!' 
and  got  out  of  it  all  he  could,  instituted  this  action,  and  now  claims  the 
land  by  •■  a  verbal  deed,"  as  he  calls  it,  in  1873.  and  his  continued  occufancy 
since,  and  a  conveyance  by  his  father,  he  says,  in  1886,  of  this  land.  Tj"S 
conveyance  was  not  produced,  and  the  plaintiff  testified  doubtfully  aboui 
it.  It  was  not  claimed  to  have  been  recorded.  It  was  not  denied  tiut 
during  all  the  years  of  building  the  road,  and  litigating  witji  his  fathWi  i)* 
was  silent  as  became  him  in  his  position  of  a  mere  licensee  of  thel^noin 
whose  favor  no  statute  of  limitations  ran.  The  court  therefore  held  that 
it  would  be  insufferable  to  permit  him,  tinder  the  circumstances  sho*"'  Y' 
be  treated  as  owner  of  the  land  and  entitled  to  recover  damages.  1*"'^ 
ville,  N.  O.  &  T.  R.  Co.,  v.  Day  (Miss.).  March.  10.  1890. 
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Western  New  York  8c  Pennsylvania  R.  Co.  v.  Richards,  Pa.  Sup,  Ct..  June  - 

4,  1890,  which  was  an  action  for  ejectment,  it  appeared  that  the  defendant 
railroad  company  claimed  title  to  the  land  in  question  under  an  alleged 
grant  of  right  of  way  from  a  former  owner  in  connection  with  tacts  suffi- 
cient to  constitute  an  estoppel.  On  the  trial  of  the  case  the  court  was  re- 
quested to  instruct  the  jury  that  the  testimony  having  shown  that  plaint- 
iff's grantor  was  the  owner  of  the  land  at  the  time  of  the  appropriation 

Silaintiffs  could  nut  recover  for  the  reason  that  the  evidence  shows  that  de- 
cndant  entered  on  the  land  to  construct  its  road  without  opposition  from 
the  owner;  AM  that  such  instruction  was  properly  refused.     In  Denver  & 

5.  F.  R.  Co.  V.  School  District  No.  22,  Colo.  Sup.  Ct.,  Feb.  28,  1890.  which 
was  an  action  of  ejectment  brought  to  recover  possession  of  a  strip  of  land 
over  which  a  railroad  company  had  constructed  its  road,  it  appeared  that 
the  land  in  question  was  formerly  granted  to  a  school  district  on  condition 
that  it  he  used  for  school  purposes.  Subsequently,  in  expectation  that  the 
school  would  be  removed,  but  without  a  contract  to  that  effect,  the  grantor 
conveyed  other  lands  to  the  district  in  lieu  of  the  first  grant  which  he  then 
conveyed  to  the  defendant  company's  grantor.  The  school  was  not  re- 
moved, but  the  defendant  entered  upon  the  land  and  began  constructing 
its  road  under  a  supposed  license  from  its  grantor.  The  trustees  of  the 
school  district  protested  that  the  lands  were  owned  by  them,  and  failing  to 
settle  the  matter  with  'the  company  fenced  the  land  and  notified  the  rail- 
road contractors  not  to  enter.  The  fence  was  torn  down  and  the  railway 
completed,  /fe/d,  (a)  that  the  defendant  company  had  received  no  title 
to  the  land  and  that  its  occupancy  was  unauthorized,  {6)  that  there  was  no 
evidence  to  show  acquiescence  by  the  school  district  so  as  to  estop  it  from 
bringing  the  action. 

Same— Same— ParmittingConctruct Ion  Without  DIteloiIng  Title.— In  an 
action  to  eject  a  railroad  company  from  a  portion  of  its  right  of  way  where 
the  company  defends  upon  the  ground  of  an  alleged  grant  and  facts  con- 
stituting an  estoppel,  an  instruction  that  if  the  plaintin's  grantor  was  pres- 
ent when  the  right  of  way  was  settled  upon  the  company  and  was  aware 
that  the  company's  agent  was  about  to  take  the  grant  from  a  former  owner, 
and  thereafter  permitted  the  construction  of  the  road  over  the  land  with- 
out disclosing  her  title,  then  she  and  her  successors  were  estopped  to 
claim  title  as  against  defendant's  right  of  way,  is  properly  qualified  b^  add- 
ing, unless  the  company  knew  at  the  time  that  tne  title  (vas  in  plaintilT's 
grantor.    Western  New  York  &  Pennsylvania  R.  Co.  v.  Richards,  Pa.  Sup. 


Kansas  Citv,  Cunton  &  Springfield  R.  Co. 

{100  Mo.    3IO.) 

Right  of  Way — Advert*  Ponewion-Width  Acquired.— Alandowner  orally 
agreed  to  give  to  a  railroad  company  the  usual  right  of  way.  The  company 
entered  upon  the  land  and  staked  off  a  right  of  way  of  the  usual  width  of 
100  feet.  It  constructed  its  road  thereon  hut  exercised  actual  and  exclusive 
possession  only  over  a  part  of  such  strip,  namely.  2$  feet  along  the  centre. 
it  did  this,  however,  under  color  and  claim  of  title  to  the  entire  strip  and 
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exercised  over  it  such  usual  acts  of  ownership  as  the  nature  of  the  prapeity 
permitted.  J/eitt,  that  possession  by  the  company  for  the  usual  length  of 
time  gave  it  a  title  under  the  statute  of  limitations  to  the  entire  stripot  loo 
feet  in  width,  and  one  purchasing  with  knowledge  or  with  means  of  knowl- 
edge of  the  company's  claim  on  such  strip,  purchases  subject  thereto. 

Same — Presumption  as  to  Width  Acquired. — The  entry  upon  and  occupa- 
tion of  land  by  a  railway  company  under  license  given  by  the  owner,  will. 
in  the  absence  of  anything  to  the  contrary,  give  it  a  right  of  way  over  the 
entire  width  of  land  authorized  by  law  to  be  taken. 

Appeal  from  Cass  County  Circuit  Court. 
Wallace  Pratt  ahd  /,  P.  Dana,  for  appellant. 
Boggt'ss  &■  Moore,  for  respondent. 

Ray,  C.  -J. — This  is  an  action  of  ejectment,  in  common  form, 
brought  in  March,  1886,  in  the  circuit  court  of  Cass  county. 
On  its  face  the  petition  seeks  to  recover  the  de- 
*^™""'*'  scribed  quarter  section,  but  the  answer  of  defend- 
ant disclaims  all  interest  therein  except  as  to  the  strip  or  right 
of  way,  of  100  feet  in  width.  As  to  this  strip  or  right  of  way, 
defendant  sets  up  and  claims  that,  in  1870  or  1871,  its  prede- 
cessor in  title  entered,  and  located  and  constructed  the  rail- 
road thereon,  with  the  knowledge  and  consent  and  by  agree- 
ment with  the  then  owner  of  said  land,  and  in  accordance  with 
said  agreement  appropriated  for  the  right  of  way  and  railroad 
said  strip  of  100  leet,  being  50  feet  on  each  side  of  the  center 
line  of  said  track,  and  that  defendant,  and  those  under  whom 
it  claims,  have  ever  since  continuously  claimed  and  occupied 
the  same  for  said  purposes.  The  case  was  tried  by  the  court, 
and  plaintiff  recovered  judgment  for  3;J  feet  on  each  side  of 
a  strip  of  25  feet  through  the  middle  on  which  the  railroad 
track  is  actually  located  and  constructed,  and  which,  plaintiff 
concedes,  defendant  has  the  right  to  hold  and  enjoy.  The 
real  controversy,  therefore, is  as  to  the  remaining  75  feet,  being 
the  two  strips  of  37^  feet  each  on  each  side  of  said  25  leet 
strip  througn  the  center  of  the  100  feet  strip  or  right  of  way. 

Defendant  admits  that  the  plaintiff  has'  the  valid  record 
title,  by  warranty  deed,  to  the  quarter  section  described  in 
the  petition ;  and  plaintiff  concedes  that  defendant  is  the  legal 
successor  to  the  St.  Louis,  Lawrence  &  Denver  Railway  Com- 
pany, which,  about  the  year  1870,  built  its  railroad  and  laid 
its  track  across  said  quarter  section.  At  that  time,  in  1870 
or  l87t,  one  Browning  was  the  owner  and  resided  on  this 
quarter  section.  It  is  conceded  that,  before  the  said  company 
entered  upon  the  land,  said  Browning  said  he  would  give 
the  right  of  way;  that  he  was  present  while  the  engineers 
were  locating  the  same,  and  subsequently  declared  that  he 
had  given  the  right  of  way.  But  plaintifi  contends  that  this 
entry  was  under  a  mere  license,  and  that  the  company  did  not 
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occupy  thereunder  more  than  25  feet,  and  therefore  can  claim 
to  that  extent,  but  no  further.  In  other  words,  the  position 
of  plaintiff  is  that  Browning,  and  those  claiming  under  him, 
had  and  have  the  legal  title  to  the  whole  quarter  section,  sub- 
ject to  the  license  given  by  Browning  to  the  railroad  com- 
pany, and  that  they  have  the  actual  and  constructive  posses- 
sion to  ail  of  it,  except  what  the  railroad  company  has  in  its 
actual  possession;  that  is,  the  roadbed  on  which  the  track  is 
actually  laid. 

The  learned  and  able  counsel  for  plaintiff  has  pointed  out 
that  a  right  of  way,  properly  so  called,  is  an  easement, — an  in- 
terest  inland  of  another— and  ordinarily  it  can  only 
be  acquired  by  deed,  or  what  is  equivalent  thereto,  '"'^"^j*" 
and  that  a  parol  license  is  insufficient  for  that  pur-  ^truuiu- 
pose.  So,  too,  he  concedes  that  a  parol  license,  c«nu. 
when  executed,  operates  by  way  of  estoppel,  and 
may  ripen  into  title  by  prescription,  but  claims  that  the  right 
or  title  thereunder  extends  in  no  case  beyond  the  boundary 
of  the  executed  license.  The  propriety,  m  general,  of  these 
views,  may  be  conceded  ;  but  their  application  in  given  cases, 
such  as  the  one  now  before  us,  may  be,  and  often  is,  somewhat 
difficult.  How  far,  for  example,  with  respect  to  the  posses- 
sion, shall  the  license,  regardmg  the  transaction  in  question 
as  of  that  character  for  the  present,  be  deemed  to  have  been 
executed?  This  may  depend,  we  think,  upon  a  variety  of 
conditions  and  circumstances  presented  by  particular  cases. 
Obviously,  in  cases  like  the  one  now  under  consideration  and 
review,  the  principal  use  of  the  strip  of  land  given  for  the 
railroad  will  be  to  support  the  railroad  track  or  tracks  over 
which  the  trains  will  run  from  time  to  time.  The  expenditure 
of  labor  and  money  which  creates  the  equitable  estoppel,  if  any 
is  created  at  all,  as  against  the  landowner  and  his  grantees,  is 
made  upon  that  portion.  But  should  the  license,  if  such  it  is, 
be  held  to  be  executed  only  so  far,  and  the  right  of  possession 
taken  thereunder  be  limited  to  the  actual  roadbeo,  in  cases 
of  this  sort,  where  the  facts  are  as  in  the  record  before  us. 

Perpaps  a  few  citations  from  the  evidence,  which  is  undis- 
puted in  this  behalf,  will  best  show  what  actually  took  place, 
with  reference  to  the  strip  in  question,  between  the 
original  landowner  and  the  original  company  mak-  ^!^^"J""' 
ing  its  entry  thereon.  A.  C.  Briant  testified  :  "  i 
was  interested  in  having  road  built,  and,  with  John  Bartleson 
and  some  one  else,  was  appointed  a  committee  to  get  right  of 
way.  Bartleson  and  I  went  to  Dr.  Browning's  house,  and 
talked  with  him  about  it,  and  he  said  he  would  give  the  right 
of  way  for  the  road."  And  on  cross-examination:  "John 
Bartleson  and  I,  and  some  one  else, — 1  don't  remember  who 
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— were  on  a  committee  to  get  right  of  way.  We  saw  Dr. 
Browning  between  preliminary  survey  and  permanent  loca- 
tion of  road.  He  said  :  '  I'll  give  the  right  of  way/  "  John 
C.  Bartleson  testified:  "Through  the  company's  attomer, 
Mr.  Van  Waggoner,  of  St  Louis,  I  was  employed  to  assist  in 
procuring  the  right  of  way  for  said  railroad  through  the  sec- 
tion of  country  m  which  I  then  lived,  and  in  company  with 
Mr.  Van  Waggoner  went  to  George  W.  Browning,  who  had 
full  control  and  possession  of  this  Duncan  farm,  to  secure 
right  of  way  across  same;  and,  in  my  presence  and  hearing, 
said  Browning  granted  and  pledged  to  Mr.  Van  Waggoner 
a  right  of  way  for  said  railroad  across  and  through  his  said 
land,  the  Duncan  farm.  Mr.  Browning  granted  this' right  of 
way  freely,  fully,  and  without  any  reservation  ;  and  the  rail- 
road was  constructed  across  his  land  without  any  opposition 
from  him  or  any  one  else,  he  at  that  time  residing  on  this  farm, 
where  he  resided  for  a  long  time  thereafter.  He  was,  to  my 
knowledge,  a  strong  supporter  of  the  railroad,  and  anxious 
for  its  construction."  It  is  obvious  upon  this  evidence  that 
said  Browning^  intended  to  give,  and  did  verbally  agree  to 
donate,  the  right  of  way.  As  to  the  extent  thereof,  it  appears, 
we  think,  that  he  intended  and  expected  the  same  to  be  the 
usual  Avidth,  of  loo  feet.  For  example,  the  witness  A.  C.  Bri- 
ant  testifies,  among  other  things,  that  the  "  railroad  track  was 
built  across  it  about  i87r.  Was  there  when  survey  was  made 
and  when  road  was  located,  and  know  it  was  staked  off. 
There  was  more  than  one  line  of  stakes.  I  think  there  were 
three.  There  was  a  center  line  and  two  outside  lines,  which 
were,  I  think,  one  hundred  feet  apart.  I  never  measured  the 
distance,  but  judged  from  the  looks.  Browning  was  there 
when  the  road  was  staked  off.  There  were  eight  or  ten  men 
locating  it-  They  had  usual  instruments  of  railroad  engineers. 
*  *  *  Dr.  Browning  was  there  when  the  stakes  were  set. " 
Bartleson  says :  "  As  I  understood  it,  the  right  of  way  granted 
by  Mr.  Browning  was  of  the  usual  width  granted  in  that  neigh- 
borhood to  the  railroad.  I  think  the  width  of  the  right  ol 
way  granted  was  a  hundred  feet.  It  was  the  full  right  of 
way, — all  that  was  asked  by  the  railroad  ;-but  I  would  not 
state  that  there  was  any  mention  in  that  conversation  of  any 
specific  width.  To  the  best  of  my  recollection,  this  right  of 
way  was  granted  in  February  or  March,  1871,  and  it  was 
granted  by  Mr.  Browning  at  his  place  of  residence  on  said 
Duncan  farm."  Jackson  Farrell  testifies :  "  Me  and  Dr,  Brown- 
ing had  a  contract  to  furnish  ties  to  that  road.  We  sold  them 
for  twenty-five  cents  a  tie,  and  delivered  them  on  the  railroad. 
Dr.  Browning  lived  about  a  quarter  mile  north  on  same  quarter 
section  where  we  delivered  ties.     Dr.  Browning  toldmehe 


D.gnzcdbyGoOgIc 


had  given  the  right  of  way  for  the  railroad,  and  was  glad  it  was 
being  built,  and  that  he  would  try  and  get  a  switch,  and  coutd 
then  sell  his  timber.  The  doctor  did  not  say  to  me  what 
width  he  had  given.  He  told  me  that  he  voted  for  the  bonds 
to  help  the  road," 

This  shows,  we  think,  that  said  Browning  was  willing  to 
give,  and  did  verbally  agree  to  give,  what  the  railroad  com- 
pany was  asking ;  that  is,  the  usual  right  of  vvay,  or 
such  as  the  corporation  could  acquire  in  proper  CompiB/«- 
condemnatioo  proceedings.  .But,  even  if  there  Ji'^'il^"^?" 
was  no  specification  or  agreement  as  to  the  width  uw. 
of  the  right  of  way  so  given,  then,  in  the  absence  of 
anything  to  the  contrary,  we  think  the  entry,  and  occupation 
and  construction  of  the  railroad  across  the  quarter  section,  , 
under  the  said  permission  and  verbal  donation,  is  to  be  con- 
strued as  an  appropriation  by  the  corporation  to  the  extent 
the  law  authorized  it  to  take  land  for  right  of  way  for  rail- 
road purposes.  The  company  was  not,  it  is  true — and  as  is 
suggested  by  counsel — proceeding  to  condemn  the  land  un- 
der the  statute,  which  limits  the  amount  taken  to  an  amount 
not  exceeding  loo  feet.  In  such  proceedings,  under  the  stat- 
ute, the  company  may,  by  the  proper  step,  appropriate  at  its 
option,  less  tnan  loo  feet ;  but,  if  tne  company  'fails  to  desig- 
nate' and  limit  the  amount,  it  has  b^en  held  that  its  entry 
and  construction  of  the  road  must  be  regarded  as  an  appro- 
priation of  the  amount  authorized  by  law.  Duck  River  Val- 
ley, etc.,  R.  Co.  V.  Cochran,  3  Lea  (Tenn,),  482:  Prather  v. 
Western  Union  Telegraph  Co.,  89  Ind.  501,  14  Am.  &  Eng.  R. 
Cas.  I ;  Dav  v.  New  York,  P.  &  O.  R.  Co.,  20  Am.  &  Eng,  R. 
Cas.  359.  In  some  of  the  cases  the  corporations  have  sought 
to  limit  their  liability  to  the  amount  actually  occupied,  but 
have  been  held  to  a  liability  for  the  amount  provided  by  law, 
unless  their  intention  to  take  less  has  been  appropriately 
manifested.  Suppose,  for  example,  that  the  railroad  in  ques- 
tion had,  without  the  license  or  leave  of  said  Browning,  but 
under  circumstances  otherwise  similar,  entered  upon  and  con- 
structed the  railroad  over  this  quarter  section.  Could  it,  we 
may  ask,  limit  its  liability  to  the  25  feet  actually  occupied  by 
the  roadbed,  in  an  action  for  damages  by  the  land  owner? 
Although  the  proceeding  was  not  under  the  statute,  yet,  we 
apprehend  that  for  sake  of  certainty,  if  for  no  other  rea- 
son, the  rule  of  law  as  to  width,  as  shown  by  the  statute, 
should  prevail,  in  the  absence  of  a  proper  and  definite  show- 
ing on  the  part  of  the  company  of  its  intention  to  appropriate 
less.  So,  too,  in  this  case,  supposing  there  was  no  definite 
agreement  as  to  width  of  the  right  of  way.  but  an  intention 
on  the  part  of  the  land  owner  to  give  the  right  of  way,  then 
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we  think  the  railroad  company,  in  entering  thereunder  and 
building  its  road,  at  large  espense,  acquired  the  right  of  way 
of  the  extent  authorized  by  law.  The  land  owner  has  not, 
in  the  case  before  us,  manifested  his  intention  to  give  less 
than  the  company  could  acquire  under  the  statute,  nor  has 
the  company  sought  to  limit  its  appropriation  to  any  less 
amount ;  and  it  seems  to  us  that  the  only  rule  that  would  be 
fair  and  just  to  both  parties,  in  most  cases  of  this  sort,  so  far 
as  extent  of  appropriation  is  concerned,  is  the  rule  which  the 
law  provides.  Authorities  arc  abundant  to  this  effect,  and  a 
number  of  them  are  cited  in  the  briefs  of  counsel  for  defend- 
ant. In  the  case  of  Campbell  f.  Indianapolis  &  V.  R.  Co., 
I  lo  Ind.  490,  30  Am.  &  Eng.  R.  Cas,  304.  to  which  we  are  re- 
ferred, the  company 'took  possession  with  the  license  of  the 
owner,  whose  grantee,  after  the  construction  of  the  railroad, 
sued  the  company  in  the  action  of  ejectment.    The  court  say, 


in  the  course  of  its  opinion :  "  When,  therefore,  it  appeared 
that  the  appellee,  with  the  leave  and  Ucense  6f  Joseph  Camp- 
bell, under  whom  appellant  claims  title,  had  entered  upon 
and  taken  possession  of  the  strip  of  land  described  in  the 
complaint  herein,  and  upon  the  faith  of  such  license  had  es- 
pcncled  large  sums  of  money  in  the  construction  and  mainte- 
nance of  its  line  of  railroad  thereon,  it  was  properly  held,  we 
think,  that  appellee's  right  of  way  thus  acquired,  m  the  ab- 
sence of  any  limitation  thereon  appearing  to  the  contrary, 
extended  to  the  full  statutory  width  of  six  rods  or  one  hun- 
dred feet."  If,  then,  the  original  land  owner.  Browning,  in- 
tended to  give  the  whole  100  feet,  and  did  so  orally,  as  we 
think  the  evidence  indicates,  and  the  original  corporation,  as 
he  knew,  intended  to  and  did  appropriate  that  amount,  as 
shown  by  its  surveys  and  locations,  and  went  into  possession 
thereof  claiming  100  feet,  and  thereafter  constructed,  without 
objection,  the  railroad  thereon,  with  said  expenditures  of 
money  and  labor,  in  reliance  upon  said  oral  agreement,  why, 
we  may  ask,  if  the  equitable  estoppel  arises  as  to  any  part  of 
the  strip,  does  it  not  also  arise  and  extend  to  the  whole? 
It  is,  we  think,  clear  that  said  Browning  himself  could  not 
subsequently  repudiate  the  transaction  in  whole  or  in  part 
Nor  did  he  ever  seek  so  to  do,  though  he  continued  to  re- 
side on  said  quarter  section  for  some  years  thereafter,  until 
his  death. 

So  far  as  plaintiff  is  concerned,  the  evidence  shows,  we 
think,  that  he  purchased  with  knowledge  of  the  defendants 
claim  upon  the  whole  strip,  or  under  such  conditions  and 
circumstances  as  subjects  him  to  the  equities  which  existed 
as  between  the  origmal  parties.  He  testifies  as  follows: 
"  I  first  knew  the  quarter  section  about  1875  ;  and  Dr.  Brown- 
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ing  was  then  living  on  it ;  and  -the  railroad  then  ran  across  it, 
and  has  ever  since,  I  first  owned  the  quarter  sec- 
tion in  1880.  Bought  it  in  September  uf  that  pwmiit. 
year,  of  Mr.  Selecman,  and  sold  it  next  year  to  ™^'?^"' 
Mr.  Barnett;  and  he  sold  it  to  Gill,  to  whom  I  euim, 
made  the  deed  in  i88r.  Did  not  own  it  again  until 
July,  1883,  when  I  bought  it  from-B,  F.  Hargis,  and  have 
owned  it  since.  J.  E.  George  is  now  in  possession,  and  has 
been  for  some  time,  I  traded  it  to  him  for  some  land  in  Jack- 
son county  on  condition  that,  after  this  suit  is  settled,  he  shall 
have  all  except  fifty  feet  on  each  side  of  the  railroad ;  but  no 
deeds  have  passed  yet.  Knew  the  railroad  ran  across  the 
quarter  section  when  I  bought  it."  It  also  appears  from 
plaintiff's  own  testimony  that,  when  he  purchased  the  land, 
there  was  a  section  house,  built  by  the  company,  extending, 
as  the  plaintiff  himself  says,  over  50  feet,  and  as  far  out  to 
the  south  as  the  claim  of  the  right  of  way.  Other  evidence 
shows  that  the  section  house  had  been  built  as  early  as  1872, 
and  had  been  occupied  thereafter  by  the  employes,  and  was 
there  at  the  date  01  plaintiff's  purchase.  With  knowledge  of 
this  sort  as  to  the  possession  by  the  railroad  or  railroads,  the 
plaintiff  is,  we  think,  chargeable,  under  ihe  law,  with  actual 
notice,  or  means  of  knowledge,  of  the  defendant's  claim.  If 
he  did  not  in  fact  know,  he  could  and  should  have  inquired 
as  to  the  extent  of  the  defendant's  claim  of  title.  Plaintiff 
was  chargeable  with  the  knowlege  that,  under  the  law,  the 
corporation  could  take  to  the  extent  of  100  feet.  He  bought 
the  quarter  section  subject  to  the  donation  made  by  said 
Browning,  his  predecessor  in  title,  to  the  railroad  company, 
and  was  aware  of  its  possession,  as  above  stated ;  and  this, 
we  think,  is  sufficient  to  estop  him  from  claiming  as  an  inno- 
cent purchaser  for  value. 

As  before  stated,  the  evidence,  we  think,  shows  the  original 
corporation  was  put  in  possession  of  the  right  of  way,  con- 
sisting of  100  feet,  by  the  said  owner  of  the  land  at  that  time, 
and  that  the  entry  of  said  corporation  was  with  color  and 
claim  of  title  to  said  extent  and  width.  Said  original  corpo- 
ration and  successor  remained  in  the  actual  and  exclusive 
and  continuous  possession  of  the  25  feet,  at  least,  under  color 
and  claim  of  title  to  the  whole  strip,  exercising  in  all  that 
time  such  usual  acts  of  ownership  as  the  nature  of  the  prop- 
erty permitted.  This  is,  we  thinlc,  a  possession  of  the  whole 
strip,  and  gives  defendant  title  under  the  statute  of  limita- 
tions. 

A  number  of  other  questions  are  suggested  and  discussed 
in  briefs  of  counsel,  but  their  consideration  is  unnecessary  to 
the  proper  disposition  of  the  case,  and  need  not  be  further 
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•owner  of  the  land  upon  which  the  defendant  had  erected  the 
building  mentioned  in  the  pleadings,  and  that  said  building 
stood  on  the  right  of  way  of  the  defendant  company,  and  that 
it  was  erected  and  used  for  a  dinner  house  for  the  travelling 
public,  and  as  a  boarding  house  for  defendant's  employes  at 
Haint  Rock,  a  transfer  station  of  defendant.  No  proceedings 
for  condemnation  of  said  land  have  been  taken  by  the  defend- 
ant, other  than  the  location  and  construction  of  the  road  by 
the  Western  North  Carolina  Railroad  Company.  Plaintiff 
had  brought  no  action  or  other  proceeding  to  recover  com- 
pensation for  the  taking  of  the  land  for  right  of  way,  and 
more  than  two  years  had  elapsed  from  the  location  and  con- 
struction of  the  said  railroad  before  the  removal  of  the  house 
and  the  commencement  of  this  action.  Defendant  had  made 
no  effort  to  buy  the  right  of  way.  Some  of  plaintiffs  are 
married  women,  and  some  are  minors.  It  appears  the  defend- 
ant removed  the  building  from  the  right  oi^  way  when  the 
.  said  transfer  station  was  changed,  and  used  the  same  else-- 
where  for  railroad  purposes.  Upon  the  above  appearing  to 
the  court  and  jury,  the  court  directed  a  verdict  in  favor  of 
the  defendant.  Plaintiff  moved  for  a  new  trial,  assigning  as 
error  (i)  that  the  defendant,  not  having  shown  that  he  had 
endeavored  to  purchase,  and  had  failed  to  do  so,  the  statute 
did  not  apply ;  {2)  that,  the  house  having  been  used  for  a 
dinner  house,  such  use  was  ultra  vires,  and  defendant  had  for- 
feited that  portion  of  his  right  of  way  ;  (3)  that  married 
women  and  minors  were  not  barred  of  their  right  to  recover 
in  this  action  damage  for  removing  the  house. ' 
D.  Schenck  and  Cltarles  Price,  for  appellee. 

Davis,  J. — The  building,  for  the  removal  of  which  dam- 
agesaresoughttobe  recovered,  was  erected  by  thedefendant 
company  on  land  included  in  its  right  of  way.    The 
defendant  company  was  not  a  trespasser  when  it  WskHotrM* 
erected  the  building,  nor  was  it  a  trespasser  when  J^|j,71^'' 
it  removed  the  building,     "  It  was  erected   and 
used  for  a  dinner  house  for  the  travelling  public,  and  as  a 
boarding  house  for  defendant's  employes,"  and   not  for  the 
benefit  of  the  plaintiff's,  nor  for  the  enhancement  of  the  value 
of  their  land  :  and  we  are  unable  to  see  how  the  fact  "  that  it 
had  been  used  for  a  dinner  house  "  could   work  a  forfeiture 
of  any  portion  of  defendant's  right  of  way.     The  defendant 
had  a  right  to  erect  any  building  on  its  right  of  way  neces- 
sary fonts  use  and  convenience  in  carrying  on  its  business,  ' 
ana  it  had  a  right  to  remove  it  when  its  interest  required  it. 
Western  N.  Car.  R.  Co.  v.  Deal,  90  N.  Car.  no,  and  cases 
cited.    To  allow  the  plaintiffs  damages  for  improvements  put 
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Wrightsville  &  Tennille  R.  Co. 


{Georgia  Supreme  Court,  July  7,  iSgo^ 

DIraetor  Buying  Land  ThrouEh  Which  Railway  It  Located— TrsipaM—Ec 
toppoli — The  director  of  a  railroad  company  who  participates  in  the  loca- 
tion of  the  road  and  thereby  induces  a  trespass  to  be  made  upon  the  lands 
of  another,  and  afterwards  purchases  such  lands,  cannot  recover  damages 
for  such  trespass. 

Orant  of  R1gl>tofWay  Over  Lands  UMd  by  Another  Company. — A  railway 
company  to  whom  a  land  owner  grants  a  right  of  way  through  certain  lands, 
which,  at  the  time  the  grant  was  made,  were  also  used  by  another  com- 
pany, is  not  liable  to  the  grantor  in  damages  on  the  ground  that  the  grant 
was  procured  for  the  advantage  of  the  company  first  occupying  the  land. 
Evidence  of  a  contract  between  the  two  companies  held  inadmissible. 

TretpaM  on  Land— Damages— Evidence  as  to  Protpeotlve  Use. — In  an 
action  for  trespass  alleged  to  consist  m  the  construction  of  a  road  over  the 
plaintifi's  land  without  authority,  evidence  of  what  the  ptaintifi  could  have 
made  by  putting  the  land  to  other  uses  is  inadmissible  on  the  question  of 
damages. 

Error  from  Laurens  County  Superior  Court. 

A.  F,  Daly,Felder  &  Corker,  and  Bacon  &  Rutherford,\or 
plaintiff  in  error. 

J.  E.  Hi^klower,  J.  M.  StudAs.and  Harrison  &  Peoples,  for  de- 
fendants  in  error. 

Blandford,  J. — This  was  an  action  brought  jointly  in  "the 
name  of  Holmes  and  his  wife,  for  the  use  of  Hightower,  against 
the  plaintiff  in  error.    Considering  the  declaration,  ^r 

we  fliink  it   was  an  action  brought  for  damage  to 
the  freehold  of  the  plaintiffs.     The  case  is  so  afflicted,  and 
abounds  with  so  many  complaints,  that  it  is  somewhat  embar- 
rassing  to  know  or  to  tell  where  to  commence  the   decision. 

The  evidence  for  the  plaintiff  shows,  and  without  contradic- 
tion, that  the  formal  legal  title  was  in  Holmes,  while  the  equi- 
table  title  was  in  his  wife;  that  Holmes  bought  the  property 
at  sheriff's  sale  with  the  money  belonging  to  his  wife.  The 
deed  of  conveyance  was  taken  to  Hoimes,  so  a  trust  would 
thereby  result  to  the  wife.  But  the  action  is  brought  jointly 
in  the  name  of  Holmes  and  his  wife,  and  under  the  testimony 
in  this  case  it  is  clearly  shown  that  there  is  no  joint  title  in 
Holmes  and  wife.  Therefore  it  would  seem,  without  more, 
there  could  be  no  recovery  by  theplaintiffs  in  this  case. 

Again,  the  testimony  shows  that  Hightower,  at  the  time 
43  A.  &  E.  R.  Cas.— 39 
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the  railroad  was  located  upon  the  land,  (by  which  location 
the  damages  are  alleged  to  have  accrued  to  the 
Knctw  ■••  plaintiffs,)  was  a  director,  or  one  of  the  directors, 
^I^J^  in  the  railroad  company,  and  participated  in  thelo- 
■en  cation  of  the  road.     He  afterwards  purchased  this 

land,  and  took  a  bond  for  title,  and  this  suit  is 
brought  for  his  use.  The  court  held  that,  notwithstanding 
this,  he  was  not  estopped  from  recovering.  We  are  of  the 
opinion  that,  if  these  facts  be  true,  there  could  have  been  no  re- 
covery for  the  use  of  Hightower.  No  man  can  induces  tres- 
pass to  be  made  upon  the  lands  of  another,  and  afterwards 
purchase  the  lands,  and  recover  damages  for  such  trespass. 
It  is  complained  that  the  court  erred  in  allowing  a  certain 
contract  to  be  given  in  evidence  upon  the  trial  of  the  case  be- 
tween thisrailroad  company,  the  Central  Railroad 
*^*^*'  Company,  and  the  Oconee  Boat  Company,  asisset 
inla  tw*.  out  in  the  record.  We  do  not  see  wnat  this  con- 
cMifuiM.  tract,  entered  into  between  these  companies,  had  to 
do  with  this  case,  or  how  it  could  illustrate  any  is- 
sue between  the  parties  to  this  case.  We  think,  therefore, 
that  the  court  erred  in  admitting  this  testimony.  A  certain 
deed  of  conveyance  from  Holmes  to  the  plaintiff  in  error  had 
been  put  in  evidence,  which  conveyed  to  the  railroad  company 
a  right  of  way  over  the  lands  of  Holmes;  and  it  was  shonn 
that  Holmes,  at  the  time  he  made  this  deed,  never  disclosed 
any  interest  of  his  wife  in  these  lands.  The  court  below  held 
that  if  this  deed  conveyed  to  the  railroad  company  the  right 
to  locate  its  lines,  and  to  establish  its  wharves  ana  buildings 
where  they  were  established,  yet,  if  this  was  done  to  benefit 
■  any  other  company,  then  this  right  was  not  conveyed  by  the 
deed.  We  think  this  instruction  to  the  jury  was  wrong.  If, 
in  fact,  the  railroad  company  had  the  right  to  locate  its  road, 
and  to  establish  its  wharves  and  buildings  where  it  did,  under 
the  deed  of  conveyance  of  Holmes  to  the  company,  then  neither 
Holmes  nor  any  one  else  would  have  a  right  to  complain  that 
this  was  done  by  the  railroad  company  tor  the  advantage  or 
advancement  of  any  other  transportation  company. 

It  is  also  coraplgmed  that  the  court  erred  in  admitting  tes- 
timony, over  the  objection  of  plaintiffs  in  error,  to  show  what 
would  be  the  value  of  wharves  which  could  have 
i^JUJ^m.  been  erected  by  Hightower  upon  the  river  bank; 
aMsriui.  what  would  have  been  the  value  of  a  bridge  at  that 
point,  per  day,  per  week,  and  per  year,  if  the 
same  had  been  built  by  Hightower  over  the  river;  and 
various  other  testimony  of  this  character.  We  think  this 
testimony  should  have  been  rejected  by  the  court.  If  the 
railroad  had  no  right  to  locate  its  railroad  upon  this  land,  to 
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cut  down  the  timber,  or  to  establish  its  wharves  and  buildings 
where  it  did,  then  the  only  question  is,  what  damage  was  done 
to  the  freehold  thereby?  If  this  was  a  trespass  on  the  part 
of  the  railroad  company,  what  was  thexondition  of  the  land 
at  the  time  the  trespass  was  committed,  and  how  much  did 
such  trespass  injure  the  land  ?  The  court  could  as  well  have 
admitted  evidence  to  show  that  Hightower  could  have  built 
an  hotel  on  this  land,  and  that  it  would  have  been  worth  so 
much  per  day,  per  week,  or  per  year,  as  to  admit  the  test!- 
^  mony  which  he  did.  Under  the  allegations  in  the  declaration, 
such  testimony  was  foreign  to  the  issues  raised  in  this  case, 
and  should  have  been  rejected  hy  the  court.  This  is  all  that 
we  think  it  is  necessary  to  be  said  in  this  case,  and  the  judg- 
ment of  the  court  below  is  reversed. 

DamoEU  fcr  Taking  Land*— Evidence  a*  to  Proipectlva  Uta, — See  Penn- 
sylvania S.  V.  R.Co.  1/.  Cleary  (Pa.),  39  Am.  &  Eng.  R.  Cas.  132,  note  138; 
Chicago  Sc  E.  R.  Co.  v.  Blake  (111.).  24  Id.  288,  note  292. 

Purchate  of  Land  Through  which  Road  it  Locatad  by  Officer  of  Company. 
— See  Coolc  *.  Sherman,  16  Am  S  Eng.  R.  Cas.  561 ;  ^ndy  River  R.  Co.  v 
Stubbs,  24  Id.  87. 


Chattanooga,  Rome  &  Columbus  R.  Co.  ei  al 


Brown. 
(Georgia  Supreme  Court^  January  zs,  zSS^.) 

Purchua  of  Right  of  Way  from  Landlord— Dertruotion  of  Fencea— Damage 

to  Tenant— Although  a  railroad  company  has  purchased  a  right  of  way 
from  a  landlord,  yet  it  is  liable  for  damages  to  the  tenant's  crops  resulting 
from  its  tearing  down  fences. 

Error  from  Floyd  County  Superior  Court. 

Dabney  &  Fouche,  for  plaintiffs  in  error. 

C.  A.  Thornwell  and  J.  Bran/mm,  Tor  defendant  in  error. 

Blandford,  J. — Brown  brought  his  action  against  the  rail- 
road company  to  recover  damages,  on  accountof  its  wrongful 
act  in  tearing  down  a  fence,  which  protected  his 
growing  crops,  whereby  cattle  entered  upon  and  (*"  ■^»»*- 
destroyed  the  same  :  and  a  verdict  was  rendered  in  his  favor, 
assessing  his  damages  at  five  dollars.  Brown  was  the  only 
witness  for  himselCand  his  testimony  tended  to  sustain  the 
allegations  in  his  declaration.  The  only  testimony  submitted 
on  the  part  of  the  railroad  company  was  a  deed  of  convey- 
ance to  the  right  of  way  through  the  land  occupied  by  Brown, 
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which  deed  was  made  by  the  landlord  of  Brown  to  the  rail- 
road company  ;  and  the  contention  of  the  railroad  company, 
the  plaintiS  in  error  here,  is  that,  inasmuch  as  it  had  purchased 
from  Brown's  landlord  the  right  of  way  through  this  land,  there 
was  no  obligation  upon  the  part  of  the  company  to  put  up 
stock-gaps  tu  protect  Brown's  crops,  and  that  it  had  a  right 
to  pull  aown  the  fence,  and,  if  Brown  suffered  any  damage, 
the  company  was  not  liable  therefor,  but  his  landlord  was,  and 
this  action  should  have  been  brought  against  the   landlord. 

The  railroad  company  contended,  further,  that  the 
Uauiiirhr  only  damages  which  Brown  could  recover  would 
^■■■(•to  be  for  the  costs  and  expenses  of  building  fences 
J^J^' '  around  the  land  occupied  by  his  crops.  .  \Vith  this 

view  of  the  case  we  do  not  concur.  Whether 
Brown's  landlord  be  liable  to  him  or  not,  in  case  of  the  land- 
lord's failure  to  keep  up  the  fence  around  the  land  rented  to 
Brown,  is  a  question  which  it  is  unnecessary  for  us  to  decide ; 
but  we  do  hold  that  the  railroad  company  is  liable  for  any 
damage  which  Brown  sustained  by  reason  of  its  having  thrown 
down  the  fence,  in  consequence  of  which  the  cattle  entered 
upon  the  premises  and  destroyed  his  crops,  and  that  it  is  liable 
for  the  value  of  the  crop  so  destroyed;  there  not  appearing 
an        "  -     ..       -        ^       .    .  .... 
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Chicago  &  Canada  Southern  R.  Co.  et  a/. 

(Michigan  Supreme  Court,  December  28,  iSSg.) 

Qrant  of  Right  of  Way — Condition  at  to  Operation  of  Road — Forfeiture. — 
Where  a  railway  company  ceases  to  use  a'  particular  part  of  its  right  of 
way  for  the  operation  of  its  railroad,  and  uses  it  only  for  the  storing  of  cars, 
the  defeasance  clause  in  a  deed  granting  the  company  such  right  of  way 
and  providing  that  if  ■'  it  should  cease  to  be  used  and  operated  as  a  railroad 
*  *  •  this  release  shall  cease  to  be  operative,  and  the  right  of  way  granted 
thereunder  shall  terminate"  becomes  operative,  and  the  conveyance  has 
no  further  force  or  efifect. 

Campbell  and  Chamflin.  JJ.,  dissent 

Error  to  Lenawee  County  Circuit  Court. 

Weaver  &  Bean,  Geo.  C.  Greene  and  O.  G.  Getzen-Danner,  for 
plaintiffs  in  error. 

Clement  Carpenter  and  Sahbury  ^  O'Mealey,  for  defendant  in 
error. 

Morse,  J. — In  this  case  the  defeasance  in  the  deed  of  right 
of  way  of  the  plaintiff  to  the  Chicago  &  Canada  Southern 
Railway  Company  reads  as  follows  :  "  If  the  said 
railway  company,  its  successors  or  assigns,  should  CMuiieB^r 
fail  to  complete  said  railway  through  said  premises,  ^"|"~ 
and  to  put  the  same  in  operation,  within  three 
years  from  the  date  hereof,  or  if,  after  such  railway  is  com- 
pleted and  put  in  operation,  it  should  cease  to  be  used  and 
operated  as  a  railroad,  then,  in  either  event,  this  release  shall 
cease  to  be  operative,  and  the  right  of  way  granted  thereun- 
der shall  terminate."  We  think  that  when  this  right  of  way 
ceased  to  be  used  and  operated  as  a  railroad,  ana  was  used 
only  for  the  storing  of  cars,  the  defeasance  became  operative, 
ana  the  conveyance  had  no  further  force  or  effect.  The 
judgment  is  correct,  and  is  affirmed,'with  costs. 

Sherwood,  C.  J.,  and  Long.  J.,  concurred. 

Campbell,  J.,  {dissenting.) — Plaintiff  sued  in  ejectment  to 
recover  land  granted  by  him  and  his  ancestor  to  be  used  for 
railway  purposes,  which  he  claims  has  reverted,  for  breach 
of  condition  in  not  maintaining  the  line  across  it  ^tttuxtA- 
forthe  purpose  of  running  the  usual  trains  of  freight 
and  passengers.  The  court  below  held  the  condition  broken, 
and  the  estate  forfeited.  The  case  is  substantially  as  fol- 
lows:    In    1872  the  Chicago  &  Canada  Southern   Railway 
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Company  was  engaged  in  building  a  railway  from  Detroit 
river  to  Fayette,  in  Ohio,  not  very  far  south  of  the  state  line. 
Its  course  took  it  through  Lenawee  county  in  a  general  di- 
rection of  about  south,  thirty  degrees  west,  crossing  the 
Lake  Shore  &  Michigan  Southern  Railway  at  Corbus,  a  sta- 
tion between  two  and  three  miles  northeast  of  the  land  in 
question,  and  going  through  Grosvenor,  a  station  about  the 
same  distance  southwest.  The  Chicago  &  Canada  Southern 
Railway  continued  to  run  its  trains  over  the  railway  through 
both  those  places  until  1879,  when  it  became  consolidated  in 
business  with  the  Lake  Shore  &  Michigan  Southern,  which 
thereafter  had  charge  of  all  the  running  arrangements.  The 
Lake  Shore  &  Michigan  Southern  had  a  track  running  be- 
tween Corbus  and  Lenawee  junction,  more  nearly  east  and 
west,  which  passed  through  two  other  stations  between,  and 
another  tracK  through  Lenawee  junction,  passing  through 
Grosvenor.  In  1879  the  Lake  Shore  &  Michigan  Southern, 
in  running  from  Detroit  to  Fayette,  used  its  own  tracks  be- 
tween Grosvenor  and  Corbus,  through  Lenawee  junction, 
and  left  off  the  use,  for  regular  trains  of  the  Canada  South- 
em,  of  the  space  between  Grosvenor  and  Corbus,  on  the  orig- 
inal track  of  the  latter,  making  no  other  change  along  either 
line.  No  station  ever  existed  on  the  Canada  Souihem  be- 
tween Grosvenor  and  Corbus,  which  were  the  nearest  slop- 
ping places  to  plaintiff's  land  on  that  line.  The  maps  do  not 
indicate  the  wagon  roads,  but,  in  actual  distance,  one  or  more 
of  the  Lake  Shore  &  Michigan  Southeren  road  stations  west 
of  Corbus  would  seem  to  be  about  as  near  to  plaintiff  as 
Grosvenor  or  Corbus.  On  August  23,  1872,  plaintiff  and  his 
associates  in  title  executed  to  the  Chicago  &  Canada  South- 
ern Railway  Company  a  warranty  deed  of  the  right  to  enter 
upon,  construct,  maintain,  and  operate  its  road  in  and  upon 
■"  tlie  N.  E.  1-4  of  the  N.  E.  1-4  of  section  16,  the  north  i-zofihe 
N.  W.  1-4  of  section  15,  and  all  that  part  of  the  west  i-J  of 
the  S.  W.  1-4  of  section  10,  township  7  south,  of  range  5  east, 
that  lies  within  50  feet  0/  the  center  line  of  said  railway  corn- 
panv's  track,  as  the  same  is  located  on  the  S.  E.  corner  of 
said  W.  1-2  of  said  section  10,  and  to  use  and  occupy  for  its 
railroad  a  strip  of  land  loo  feet  in  width  across  saitl  above 
described  premises  as  the  same  is  now  located  thereon  by  said 
company,  except  20  feet  off  the  north  side  of  said  right  of  "ay 
from  the  highway  10  rods  west;  reference  being  had.  for  a 
more  definite  description  of  said  strip  of  land,  to  the  map  O' 
the  route  of  said  company,  on  file  in  the  office  of  the  regisier 
of  deeds  for  said  county  of  Lenawee ;  said  company  to  cpn- 
struct  one  farm  crossing  with  cattle  guards,  and  one  crossing 
with  gates,  upon  the  above  described  premises  ;  also  to  con- 
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struct  a  ditch,  etc.  The  habendum  clause  is  "  to  have  and  to 
'  hold  said  strip  of  land,  for  the  uses  and  purposes  aforesaid,  . 
and  incidental  thereto,  to  said  railway  company,  its  succes- 
sors and  assigns,  forever."  The  condition  is  in  these  words: 
"If  the  said  railway  company,  its  successors  or  assigns,  should 
fail  to  complete  said  railway  through  said  premises,  and  to 
put  the  same  in  operation,  within  three  years  from  the  date 
hereof,  or  if,  after  such  railway  is  completed  and  put  into 
operation,  it  should  cease  to  be  used  ana  operated  as  a  rail- 
road, then,  in  either  event,  this  release, shall  cease  to  be  op- 
erative, and  the  right  of  way  granted  thereunder  shall  ter- 
minate."  The  release  was  made  for  a  money  consideration  of 
$1,400.  After  the  combination  made  in  1879,  the  Lake  Shore 
&  Michigan  Southern  ceased  to  run  regular  trains  over  the 
old  right  of  way  between  Corbus  and  Grosvenor,  over  plaint- 
iff's land  ';  and  that  track  has  been  used  almost  exclusively  as 
a  side  track  for  storage  of  cars.  There  was  testimony  that  it 
was  kept  in  repair,  on  which  there  was  some  conflict,  and 
since  suit  brougntit  has  been  used  more  or  less  for  trains. 
There  was  also  testimony,  which  does  not  seem  to  us  of  any 
importance  on  this  issue,  tending  to  show  such  conduct  in  re- 
gard to  storage  of  cars  and  neglect  of  local  neatness,  and 
such  failure  to  keep  the  ground  m  good  order,  as  created  an- 
noyance in  the  enjoyment  of  the  farming  premises. 

We  have  not  been  able  to  construe  this  deed  as  it  appeared 
to  the  circuit  judge.  The  doctrine  is  familiar  that  condi- 
tions of  forfeiture  are  to  be  construed  strictly,  and  E,ft,r„ni,„ 
cannot  be  enforced  so  as  to  destroy  an  estate,  un-  of  Rirhtura. 
less  such  is  the  necessary  result  from  the  language 
used  ;  and  our  statutes  nave  gone  further,  and  forbidden  the 
enforcement  of  forfeitures,  unless  the  conditions  are  "  of  ac- 
tual  and  substantial  benefit  to  the  party  to  whom,  or  in  whose 
favor,  they  are  to  be  performed."  How.  St.  §  5562.  The 
right  granted  was  for  the  purpose  of  constructing,  maintain- 
ing, and  operating  the  railroad,  and  purposes  "  incidental 
thereto,"  The  location  of  the  strip  of  100  feet  is  by  refer- 
ence of  the  map  of  the  route  of  the  company,  which  covered 
■  its  line  through  the  county,  if  not  more,  under  the  railroad 
laws  ;  and  the  railroad  itself  is  one  thing,  and  not  a  series  of 
detached  parcels.  Neither  is  a  company  confined  to  a  single 
line  of  rails,  but  it  may  make  such  intersections,  side  tracks, 
and  other  conveniences  as  business  may  require. 
Places  for  storage  and  movement  of  cars  are  as  OpfrMionor 
necessary  as  any  other  facilities,  and  are  a  part  of  ™*~„'t"rok- 
the  maintenance  of  every  road  in  the  transaction  „, 
of  its  business.  Had  this  road  kept  up  its  trains 
on  this  cut  off  between  Corbus  and  Grosvenor,  it  could  not  be 
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seriously  claimed  that  a  parallel  side  track,  for  the  whole  dis- 
tance, could  not  be  kept  up,  in  the  ordinary  use  of  its  right 
of  way,  forlhe  purpose  now  complained  of.  In  order  to  ar- 
rive at  the  construction  claimed  by  plaintiff,  it  is  necessan- 
to  introduce  two  changes  in  the  language  of  the  condition, 
and  add  to  the  words,  "  used  and  operated  as  a  railroad  "  by 
running  its  trains,  "  over  the  said  strip  of  land."  These  are 
not  unimportant  changes.  The  deed  contains  certain  condi- 
tions, for  the  benefit  of  the  premises  themselves,  which  are 
not  secured  by  any  forfeiture  clause.  One  is  the  construc- 
tion of  two  kinds  of  crossings;  the  other  is  the  construction 
of  an  important  ditch.  It  is  obvious  to  any  one  that  a  failure 
to  do  eitner  of  these  things  might  work^erious  mischief,  and, 
therefore,  that  they,  if  made  conditions,  would  be  substantial. 
But  they  are  not  included  in  the  defeasance  at  all.  The  deed 
says  nothing  about  the  running  of  trains,  but  it  does  contem- 
plate that  the  railroad  shall  not  be  abandoned.  When  we 
consider  in  what  way  a  railroad  would  help  the  landholder, 
as  we  are  bound  to  ao  in  order  to  see  whether  the  condition 
is  of  substantial  benefit,  we  fail  to  see  the  force  of  the  plaint- 
iff's contention.  It  is  evident  enough  that  the  railroad  re- 
ferred to  is  the  railroad  which  leads  to  the  diSerent  termini 
at  either  end.  It  would  do  no  good  to  any  one  to  havea 
railway  merely  crossing  plaintiff's  land,  and  leading  nowhere. 
It  could  only  help  himty  being  a  thoroughfare,  and  could 
only  help  him  then  because  he  could  get  access  to  it  some- 
where. There  is  nothing  in  this  deed  which  requires  a  sta- 
tion on  or  near  plaintiff's  farm.  To  reach  it,  he  must  resort 
to  some  station.  As  the  road  ia  now  used,  there  has  been  no 
change  in  the  stations,  and  all  of  them  are  as  accessible  as  be- 
fore. It  has  never  been  deemed  a  benefit  to  any  one  to  have 
his  land  crossed  by  a  railway,  where  no  trains  stop  there. 
As  a  matter  of  common  sense,  it  is  a  harm,  and  not  a  benefit^ 
to  have  trains  crossing  one's  premises,  and  substantial  dam- 
ages are  granted  for  doing  so.  It  is  better  (or  any  one  to 
have  his  neighbors'  lands  occupied,  rather  than  his  own,  on- 
less  his  own  lands  are  made  more  accessible.  If  the  deed 
called  for  the  running  of  trains  over  plaintiff's  land,  it  would 
be  at  least  worthv  oi  consideration  whether  such  a  condition 
was  beneficial.  Sut,  with  the  general  experience  tothecon- 
trary,  we  do  not  think  we  arc  justified  in  adding  such  a  con- 
dition to  the  language  of  the  deed,  for  the  express  purpose 
of  making  it  a  cause  of  forfeiture.  We  think  the  fair  mean- 
ing of  the  clause  confines  the  forfeiture  to  the  substantial 
abandonment  of  a  railroad,  and  not  of  a  part  of  the  useof  the 
small  fraction  of  it  between  Corbus  and  Grosvenor:  anJ' 
further,  that  this  particular  part  cannot  be  regarded  as  aban- 
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doned  while  it  is  used  for  the  every  day  necessities  of  a  rail- 
road in  its  course  of  business,  as  this  is. 

Dilapidation,  and  neglect  in  keeping  the  road  on  this  strip 
in  nice  order,  are  not  made  grounds  of  forfeiture.     If  de- 
fendants allow  or  cause  nuisances  or  other  wrongs, 
the  law  has  remedies  which  are  adequate.     There  J|^|^'^o»d 
is  no  covenant  or  condition   against  using  one  or  !■  order, 
more  tracks  for  any  legitimate  purpose,  so  long  as 
the  roadways  and  crossings  and  drainage  are  provided.     Of- 
fensive articles  are  no  more  and  no  less  a  nuisance  than  if  a 
track  were  used  for  running  trains,  and  another,  or  more,  for 
storage  of  cars,  and  abuses  of  all  sorts  can  be  redressed  by 
other  remedies.     We  think  the  estate  was  not  forfeited.     The 
judgment  should  be  reversed  with  costs,  and  a  new  trial 
granted. 

ChamplIN,  J.,  concurred. 

Conditional  Conveywico  of  Rlgiit  of  Way. — See  Donisthorpe  v.  Fremont, 
etc.,  R,  Co.,  ante  p.  583. 


Richmond,  Fredericksburg  &  Potomac  R.  Co. 
{Virginia  Supreme  Cotfrt  of  Appeals,  February  20,  /iSjjo.) 

Lateral  Railroads— Wliat  are— Powsr  to  Conctruot, — A  lateral  railroad  is 
merely  an  offshoot  from  the  main  line.  Therefbre  the  authority  given  a 
lailway  company  to  construct  lateral  roads  ^ives  it  the  power  to  construct 
a  branch  line  running  in  the  same  general  direction  with  the  main  line. 

8am« — ^Branch  Connacting  with  Another  Railway. — The  fact  thatabranch 
road  is  intended  to  connect  the  railway  constructing  it  with  the  line  of 
another  company  does  not  deprive  it  of  its  character  as  a  branch  road,  nor 
deprive  the  company  of  the  nght  to  construct  it. 

Same— Limitation  of  Tim»— "  Worki  Required,  " — A  provision  in  the  char- 
ter of  a  railway  company  providing  that  the  "  works  hereby  required" 
should  be  finished  within  ten  years,  does  not  restrict  the  right,  also  con- 
tained in  the  charter,  to  construct  branch  roads,  after  the  expiration  of  ten 
years  :  the  "  works  required  "  were  the  building  and  equipping  of  the  main 
stem. 

Appeal  from  Henrico  County  Circuit  Court." 

W.  C.  Preston,  Leake  &  Carter,  W.  W.  Gordon,  and  Meredith 

&■  Cocke,  for  Railroad  Co. 

Pollard  &  Sands,  Courtney  &  Patterson,  Rutherford  &  Page, 

Staples  &■  Munford,  and  Bradley  T.  Johnson,  for  Blanton. 

HiNTON,  J. — The  above  entitled  cases  were  heard  and  may 
be  considered  together.     The  first  mentioned  case  is  an  ap- 
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peal  from  an  order  which  restrained  the  Richmond,  Fred- 
cuattaM  cricksburg  &  Potomac  Railroad  Company  (rom 
further  proceedings  to  condemn  the  land  of  T.  L 
Blanton,  upon  the  line  of  road  proposed  to  be  constructed  bj 
said  company  to  connect  its  main  line  with  the  Richmond  a 
Petersburg  Railroad  Company.  The  second  case  is  a  writ 
of  error  to  the  judgment  01  the  circuit  court  of  Henrico,  re- 
versing the  judgment  of  the  county  court  in  the  condemna- 
tion proceedings,  and  dismissing  the  same.  The  great  ques- 
tion in  both  cases  is  whether  the  company  has  the  power 
under  its  charter  to  build  this  branch  or  connecting  road; 
and  to  this  question,  although  there  are  one  or  two  subjects 
of  minor  importance  to  be  also  considered,  we  will  at  once  ad- 
dress ourselves.  The  seventh  section  of  this  charter,  omit- 
ting the  first  proviso,  reads  as  follows:  "  The  president  and 
directors  of  the  said  company  shall  be,  and,  they  are  herebv, 
invested  with  all  the  rights  and  powers  necessary  for  the  con- 
struction, repair,  and  maintaining  of  a  railroad,  to  be  located 
as  aforesaid,  with  as  many  sets  of  tracks  as  they,  or  a  ma- 
jority of  thftm,  may  deem  necessary,  and  may  cause  to  be 
made;  and  also  to  make  and  construct  all  works  whatsoever 
which  may  be  necessary  and  expedient  in  order  to  the  proper 
completion  of  the  said  railroad  ;  and  they,  or  a  majority  of 
them,  may  make,  or  cause  to  be  made,  oranchesor  lateral 
railroads,  in  any  direction  whatsoever,  in  connection  with 
the  said  railroad,  not  exceeding  ten  miles  each  in  length ;  and 
shall  have,  possess,  and  may  exercise,  in  the  construction,  use, 
and  repair  of  the  same,  the  same  rights  and  powers,  and  shall 
be  entitled,  on  the  completion  of  any  brancn  or  latent!  rail- 
road, to  the  same  rights,  privileges,  and  immunities,  and  be 
subject  to  the  same  pains,  penalties,  and  obligations  in  rela- 
tion to  the  same,  as  are  hereby  prescribed  in  relation  to  their 
Erincipal  line  of  railroad  ;  and  provided  moreover,  that  no 
ranch  or  lateral  railroad  exceedingtwo  miles  in  length  shall 
be  commenced  until  the  expediency  of  making  the  same  shall 
have  been  determined  on  at  a  general  meeting  of  the  stock- 
holders, by  two-thirds  of  the  votes  wliich  could  be  legally 
given  in  favor  of  the  same."  Then  follow  ample  provisions 
for  the  condemnation  and  acquisition  of  all  land  that  may  ^ 
needed  for  the  main  road  and  its  branches. 

Now,  here,  it  must  be  conceded,  is  as  broad  and  unre- 
stricted a  grant  of  power  to  build  branch  or  lateral  railroM^ 
as  could  well  have  been  devised,  for  the  langna?^ 
™?trBrt  ut-  '^  not  merely  that  the  company  may  build  "several 
Frairnadi.  branches  "  or  several  "  branches  in  different  "^i^^^' 
tions, "  but  the  language  is  that  the  president  and 
directors,  or  a  majority  of  them,  may  make,  or  cause  to  be 
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made,  " branches  or  lateral  railroads"  (that  is,  an  indefinite 
number  of  branch  or  lateral  roads)  in  "  any  "  (that  is,  in  every) 
"direction  whatsoever,"  thus  placing  it  entirely  within  the 
power  of  the  president  and  directors,  where  branch  or  lateral 
roads  are  not  more  than  two  miles  in  length,  and  where  the 
roads  are  of  greater  length  within  the  power  ol  the  president 
and  board  01  directors  and  two-thirds  of  the  legal  voters  at 
■any  general  meeting  of  stockholders,  to  say  how  many  and  in 
what  directions  branch  or  lateral  roads  shall  be  run.  The 
only  inquiry  which  would  seem  to  be  left  open,  then,  is  whether 
the  contemplated  road  falls  fairly  within  the  designation  of  a 
branch  or  lateral  railroad,  or  is  excluded  from  this  category 
by  reason  of  the  fact  that  it  connects  with  another  road. 
What  is  a  lateral  or  branch  road  ?  The  word  "  lat- 
eral"  according  to  Webster,  means  "  proceeding  ut«m  n»a» 
from  the  side ;  as,  the  lateral  branches  of  a  tree ;  '««■«*- 
lateral  shoots;  "  and  this,  I  take  it,  is  the  sense  in  ^iT'jJ""' 
which  thisword  is  to  be  understood  when  we  speak  di^rt'ort* 
of  branch  or  lateral  railroads.  A  lateral  railroad  is  fit  um. 
nothing  more  nor  less  than  an  offshoot  from  the  main 
line  or  stem.  And  this  is  the  meaning  attributed  to  it  by  the 
supreme  court  of  Pennsylvania  in  the  case  of  McAboy's  Ap- 
peal, 107  Pa.  St.  ss8.  20  Am  &  Eng.  R.  Cas.  314.  And,  mdeed, 
some  of  the  cases  go  further,  ancihold  that  under  the  branch- 
ing power  a  branch  road  may  be  constructed  from  the  termi- 
nus as  well  as  from  any  other  point  on  the  main  line  of  the 
road.  IVestern  Pennsylvania  R.  Co's  Appeal,  09  Pa.  St.  162, 
4  Am.  &  Eng.  R.  Cas.  iqi ;  Mayor,  etc.,  of  Pittsburgh  v, 
Pennsylvania  R,  Co.,  48  Pa,  St.  358;  Howard  Co.  v  Central 
Nat.  Bank,  108  U,  S.  3 14.  In  this  last  cited  case  the  supreme 
court  of  the  United  States  says:  "The  argument  »  *  * 
is  that  the  main  road  of  the  company  was  established  on  a 
line  south  of  the  Pacific  Railroad  :  that  Howard  county  could 
not,  by  subscription,  aid  in  construction  of  the  main  line,  and" 
could  not,  by  subscription,  aid  in  the  construction  of  a  road 
from  the  junction  of  the  main  line  northeasterly  through  that 
county,  because  such  road  would  not  be  a  branch  road,  but 
only  an  unauthorized  extension  of  the  mainline.  We  are  of 
opinion  that  the  road  constructed  through  Howard  countv 
was,  within  the  meaning  of  the  stature,  a  branch  of  th^  orig- 
inal or  main  line."  This,  however,  is  going  much  further 
than  it  is  necessary  for  us  to  go  in  this  case,  and  we  shall 
therefore  refrain  from  any  expression  of   opinion   upon  the 

Eoint.  It  seems  to  us,  however,  perfectly  clear  that  we  should 
old,  in  accordance  with  the  unbroken  current  of  decision, 
as  well  as  upon  principle,  that  the  mere  lact  that  the  contem- 
plated road  runs  in  the  same  general  direction  with  the  main 
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track  will  not  deprive  it  of  the  character  of  a  branch  or  lat- 
eral road.  Atlantic  &  P.  R.  Co.  v.  St.  Louis,  66  Mo.  255; 
Volmer's  Appeal,  1I5  Pa.  St.  166;  1  Wood,  Ry.  Law,  544. 

But  does  the  fact  that  the  Richmond,  Fredericksburg  A 
Potomac  Railroad  Company  was  intended  to  be  connected 

with  the  Richmond  &  Petersburg  Railroad  bv 
KMdcmaMi-  means  of  that  branch  deprive  it  of  its  character  as 
■MUerUa*.    ^  branch  road,  and  deprive  the  company  of  the 

right  to  construct  it?  It  is  earnestly  insisted  for 
Blan tun  that  it  does  ;  and  for  two  reasons:  First,  because!' 
will  operate  to  change  the  southern  terminus  of  the  Ricl;- 
mond,  Fredricksburg  &  Potomac  Railroad  Company  from 
Richmond,  where  it  is  fixed  by  the  charter ;  and,  second,  be- 
cause the  company  had  no  power  under  section  1098  of  the 
Code  of  1887  to  build  the  proposed  branch  until  it  had  Iwen 
refused  permission  by  the  city  of  Richmond  to  pass  through 
its  limits  for  the  purpose.  But  both  of  these  views  are  based 
upon  patent  misconceptions, — one  of  fact,  and  the  other  of 
law.  The  company  has  no  purpose  of  changing  its  terminus 
at  Richmond.  Indeed,  the  charter  requires  that  one  of  the 
termini  of  the  road  shall  be  at  Richmond,  and  it  coufd  not. 
therefore,  change  it  if  it  would.  But  in  point  of  fact,  as  the 
record  shows,  this  is  not  its  object.  It  simply  proposes  to 
build  this  branch  for  ^he  purpose  of  carrying  through  busi- 
ness outside  of  the  limits  of  the  city,  leaving  the  passengers 
and  freight  destined  for  Richmond  to  be  delivered  there. 
The  supposition  that  section  1098  of  the  Code  of  1887  has  any- 
thing to  do  with  this  case  is  equally  fallacious.  The  object  of 
that  section,  as  the  title  to  the  original  act  (see  Acts  iSsS-S'^i 
p.  82,  chap.  98)  says  in  so  many  words,  "was  to  promote 
railroad  connections  in  cities  and  in  incorporated  towns."  and 
to  give  to  railroad  companies  the  right  to  connect  outside  of 
the  limits  of  the  city  or  town  where  they  were  refused  the 
power  to  connect  within  such  towns  or  cities.  It  was  never 
designed  to  deprive  these  companies  of  any  power  to  connect 
they  might  derive  irom  their  charters.  Upon  what  principle. 
then,  can  we  hold  that  because  of  the  mere  circumstance  that 
this  branch  road  connects  those  two  railroads  that  it  ceases 
to  be  a  branch  or  lateral  road,  and  is  not  authorized  by  the 
charter?  We  know  of  none.  It  may  be  that  this  rignt  tn 
make  of  a  branch  road  a  connecting  fink  between  two  roads 
may  have  been  one  of  the  unforeseen  results  of  the  grant  01 
power.  But,  as  it  does  not  change  the  terminus,  serves  as  a, 
feeder  to  the  main  stem,  assists  the  company  to  develop  Eje 
country  through  which  it  passes,  and  tends  to  promote  the 
public  convenience  both  as  to  trade  and  travel,  it  cannot  be 
regarded  as  obnoxious  to  any  ol  the  objections  thathave  been 
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urged  against  it.     Mayor,  etc.,  of  Pittsburg  v.  Pennsylvania 
R.  Co.,  48  Pa.  St.  355,  and  other  cases  cited  supra. 

But,  while  it  has  been  deemed  more  satisfactory  to  discuss 
this  question  somewhat  on  principle,  yet  we  hardly  think  it 
can  be  regarded  as  an  open  question  in  this  state ; 


settled  the  principles  involved  in  such  a  question,  and,  held 
in  express  terms,  that  the  Baltimore  &  Ohio  Railroad  Com- 
pany  had.  under  the  power  to  build  branch  or  lateral  roads, 
the  right  to  build  a  branch  from  Benwood,  a  point  three  or 
more  miles  from  Wheeling,  to  connect  with  the  Central  Ohio 
road.  That  case  must  be  regarded  as  decisive  of  this.  The 
power  to  build  roads  like  the  one  in  question,  being  given  in 
plain  and  unambiguous  words,  cannot  be  emasculated  by  this 
court  by  construction,  merely  because  the  framers  of  the  law 
may  not  have  contemplated  tnat  such  a  branch  or  lateral  road 
might  be  made  to  connect  the  road  of  which  it  is  an  offshoot 
with  some  other  road.  But  it  is  said  that,  conceding  all  this 
to  be  true,  yet  that  the  right  granted  by  the  seventh 
section  of  the  company's  charter  to  build  branch  (,^,/  "*" 
lines  is  limited  by  the  thirty-fourth  section  of  that 
charter,  which  requires  "  the  works  hereby  required  of  the 
Richmond,  Fredericksburg  &  Potomac  Railroad  Company" 
should  be  "finished  within  ten  years."  This,  however,  pro- 
ceeds upon  a  misapprehensian  o^the  meaning  of  the  words 
"  work  required  "  of  the  company.  Manifestly,  the  works 
which  were  required  of  this  company  were  the  building  and 
equipping  of  the  main  stem  or  track  from  Richmond  to  Fred- 
ericksburg, as  may  be  seen  from  a  glance  at  the  thirty-eighth 
section  01  the  charter,  by  which  section  the  company  is 
promised  immunity  from  competition  for3oyears,  inthe  event 
of  the  completion  of  the  said  railroad  from  the  city  of  Rich- 
mond to  the  town  of  Fredericksburg  within  the  time  limited 
by  this  act.  The  right  to  build  these  branch  or  lateral  roads 
was  necessarily  and  properly  left  optional  with  the  company, 
to  be  exercised  as  and  when  the  exigencies  rendering  them 
necessary  should  arise.  These  views  are  decisive  of  these 
cases.  It  follows  that  the  order  of  the  circuit  court  in  the 
second  of  the  above-styled  cases  must  be  reversed,  and  the 
order  of  the  county  court  be  affirmed,  and  that  the  order  of 
the  circuit  court  in  the  first  case  must  be  affirmed.  Reversed 
in  part  and  affirmed  in  part. 

Lataral  Railroads,  what  ara — Authority  to  Construct. — See  "  Lateral  and 
Branch  Roads,"  12  Am.  &  Eng.  Ency.  L.aw,  940:  Hodder  v.  Ky.  &  G.  E. 
R.  Co.,  2  Am.  &  Eng.  R.  Cas.  641  ;  McAboy  v.  Pittsburgh  &  C.  R.  Co. 
(Pa.),  10  Id.  314.  note  319;  Lower  v.  Chicago,  B.  &  Q.  R.  Co.  (Iowa).  10 
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Id.  17.  note  II ;  Pennsylvania  R.  Co,  v.  Duncan  (Pa.).  29  Id.  354 :  WesWro 
Pennsylvania  R.  Cos  Appeal  (Pa.).  4  iii-  '9'- 
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Oregon  Pacific  R.  Co.  etal. 

(U.  S.  Circuit  Court,  D.  Oregon,  June  16,  iSpo.) 

Moehanhx'Lian—PropmtyStibjeotto—Rallwayt.— The  general  phrase  in 
the  act  of  1885.  ■■  any  other  structure  "  following,  as  it  does,  a  specific  enu- 
meration of  works  declared  to  be  subject  to  a  lien  (or  labor  and  materials 
furnished  for  their  construction,  such  as  a  "  building,"  "  ditch,"  "  flume." 
and  "tunnel,"  Aeld to  include  a  railway. 

Proportion  of  Road  Subjsd  to  Llen,~A  person  entitled  fo  a  lien  on  a  rail- 
way for  materials  furnished  (or  its  construction  may,  in  his  notice  of  lien, 
confine  his  claim  to  that  portion  or  section  of  the  road  in  the  construction 
'of  which  his  material  was  used. 

"  Matorials" — Giant-Powdar.^Giant-powder  furnished  by  the  manufact- 
urer to  a  contractor  for  the  construction  of  a  railway,  and  used  by  the  lat- 
ter in  the  progress  of  such  work,  is  "  material,"  witnin  the  purview  of  the 
lien  law  nf  188;,  for  the  value  of  which  such  manufacturer  is  entitled  to  a 
lien  on  the  railway,  or  such  portion  thereof  as  the  powder  was  used  in  the 
construction  of. 

In  Equity. 

George  n.  WiUiams,  for  plaintiff. 

L.  Flinn,  for  defendants. 

Deady,  J. — Thissuitis  brought  by  the  Giant-Powder  Com- 
pany, a  corporation  of  California,  against  the  Oregon  Pacific 
Railway  Company  and  the  Wallamet  Vailey  & 
Coast  Railway  Company,  corporations  of  Oregon, 
and  James  Searle  and  E.  B.  Deane,  doing  business  under  the 
firm  name  of  Searle  &  Deane,  citizens  of  Oregon,  to  enforce 
a  lien  for  material  on  a  certain  section  of  the  Wallamet  Val- 
ley &  Coast  Railway. 

It  is  allM^ed  in  the  bill  that  the  defendant,  the  Wallamet 
Valley  &  Coast  Railway  Company,  is  the  owner  of  said  rail- 
way,  which  extends  from  Yaquina  Day,  Or.,  eastward  through 
Corvallis,  into  the  Cascade  mountains.  That  in  1888  and 
1889  said  company  contracted  with  the  defendant  the  Oregon 
Pacific  Railway  Company  to  construct  said  road  eastward 
from  Albany,  (Jr.  That  on  August  25,  1888,  the  Oregon  Pa- 
cific  Railway  Company  contracted  with  the  defendants  Searle 
&  Deane  to  construct  the  portion  of  said  road  commencing 
at  station  numbered  2659,  plus  78,  in  Marion  county,  and  ex- 
tending from  there  eastward  for  15  miles  along  the  established 
route  of  the  same  ;  in  which  contract  it  was  provided  that 
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Searle  &  Deane  should  furnish  all  the  material  and  labor  for 
such  construction.  That  Searle  &  Deane  commenced  work 
on  the  road  on  September  i,  1888,  and  completed  said  section 
thereof,  according  to  the  contract,  on  January  15,  iSSo;  and 
thereremainedduethemandunpaid  thereon  the  sum  of  $m,- 
393.62. 

That  the  plaintiff,  between  September  26  and  December 
31,  1888,  furnished  Searle  &  Deane  "  electrical  material,  pow- 
der, fuse,  and  caps,  necessary  and  proper  materials  to  use 
in  the  prosecution  of  said  work;"  and  the  said  defendants 
(Searle  &  Deane)  agreed  to  pay  the  plaintiff  the  sum  of 
^7,148.82  therefor;  that  said  material  was  used  by  Searle  & 
Deane  in  the  construction  of  said  road  ;  and  the  value  thereof, 
namely,  $7,148.83,  is  now  due  from  them  to  the  plaintiff. 

That  on  January  22,  1889,  the  plaintiff  filed  with  the  clerk 
of  Marion  county  its  claim  fOr  such  material,  under  the  lien 
law  of  Oregon,  for  the  purpose  of  establishing  a  lien  upon 
said  section  of  said  road,  and  the  land  for  30  feet  on  either 
side  of  the  center  line  thereof,  which  claim  was  duly  recorded; 
.and  that  the  plaintiff  has  obtained  a  judgment  against  Searle 
&  Deane  for  said  money,  but  nothing  has  been  or  can  be  made 
on  the  same. 

The  prayer  of  the  bill  is  that  it  be  adjudged  that  the  plaint- 
iff has  a  lien  on  said  section  of  the  road  for  the  Amount  due 
it  for  said  material  and  costs  of  suit,  including  the  cost  of 
preparing  such  lien  and  a  reasonable  attorney  lee,  and  that 
the  property  may  be  sold  to  satisfy  the  same. 

The  defendants  the  railway  companies  demur  to  the  bill. 

On  the  argument  the  following  points  were  made  in  sup- 
port of  the  demurrer : 

(i)  At  and  prior  to  the  filing  of  the  alleged  lien,  the  law  of 
the  state  did  not  give  a  lien  on  railways  to  material-men. 

(2)  A  lien  cannot  be  had  on  a  part  or  section  of  a  railway. 

(3)  The  material  in  question  did  not  enter  into  the  con- 
struction of  the  road,  but  was  merely  used  by  the  contractors 
as  a  part  of  their  plant  or  means  in  performing  their  contract. 

Section  i  of  the  act  of  February  11,  1885,  (Comp.  1887,  § 
3669,)  provides  that  every  person  "  furnishing  material  of  any 
kind  to  be  used  in  the  construction  *  *  *  of 
any  building,  wharf,  bridge,  ditch,  flume,  tunnel,  *',*'i'w««. 
fence,  machinery,  or  aqueduct,  or  any  other  struc- 
ture or  superstructure,  shall  have  alien  upon  the  same  for 
the  •  »  *  materials  furnished  *  *  *  at  the  instance 
of  the  owner  of  the  building  or  other  improvement,  or  his 
agent ;  and  every  contractor  *  *  •  shall  be  held  to  be 
the  agent  of  the  owner  for  the  purposes  of  this  act." 

Section  5  of  the  act  {/d.  §  3673)  provides  that  any  material- 
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man  desiring  to  claim  the  benefit  of  the  act  must,  within  a 
certain  time,  "  file  with  the  county  clerk  of  the  county  in 
which  such  building  or  other  improvement,  or  some  part 
thereof,  shall  be  situated,  a  claim  containing  a  true  statement 
of  his  demand."  with  the  name  of  the  owner  of  the  property, 
and  the  person  "  to  whom  he  furnished  the  materials ;  and 
also  a  description  of  the  property  to  be  charged  with  said 
lien,  sufficient  for  identification." 

Section  12  of  the  act  (/(/.  §  3681)  declares:  "  The  words 
•  building  or  other  improvement,"  wherever  the  same  are 
used  in  this  act,  shall  be  held  to  include  and  apply  to  any 
wharf,  bridge,  ditch,  flume,  tunnel,  fence,  machinery,  aque- 
duct to  create  hydraulic  power,  or  for  mining  or  other  pur- 
poses;  and  all  other  structures  and  superstructures,  wnen- 
ever  the  same  can  be  made  applicable  thereto." 

By  section  I  of  the  act  of  February  25,  1889,  (Sess.  Laws, 
75,)  any  subcontractor,  material-man,  or  laborer  who  shall 
"  furnish  to  any  contractor,  to  any  railroad  corporation,  any 
fuel,  ties,  materials,  supplies,  or  other  article  or  thing,  or  who 
shall  do  or  perform  any  w6rk  or  labor  for  such  contractor, 
in  conformity  with  any  terms  of  any  contract  express  or  im- 
plied, which  such  contractor  may  have  made  witn  any  such 
railroad  corporation,  shall  have  a  lien  upon  all  property,  real, 
personal,  and  mixed,  of  said  railroad  corporation.' 

This  is  a  most  extraordinary  act.  The  lien  of  the  material- 
man or  laborer  is  declared  to  exist  against  all  the  property 
of  the  corporation,  including  "  personal,"  without  limit  as  to 
situation  or  plate  of  existence,  on  the  furnishing  of  materials 
or  the  performance  of  labor,  without  any  record  being  made 
of  the  same,  or  notice  to  any  one  of  the  claim,  except  in  the 
case  of  a  laborer,  when  notice  is  required  to  be  given  to  the 
corporation  that  he  will  hold  its  property  for  his  "  pay." 

!t  is  contended  by  counsel  for  the  demurrer  that  the  pas- 
sage of  the  act  of  1889  amounts  to  a  legislative  declaration 
that  the  act  of  1885  did  not  include  or  apply  to  railways. 

The  subsequent  act  might  have  been  passed  out  of  abun- 
dance of  caution,  and  not  upon  any  well-grounded  or  serious 
impression  that  the  former  was  wanting  or  insufficient  in 
this  respect.  Be  this  as  it  may,  the  opinion  of  the 
neofattrt-  legislative  assembly  of  1880  astothe  scope  and  pur- 
I^'i'*^'"  pose  of  the  act  of  18S5  is  of  very  little  moment,  and 
can  have  no  weight  in  the  construction  of  the  latter 
one,  concerning  rights  and  transactions  which  were  vested 
or  transpired  before  its  existence. 

The  intention  of  the  legislature  of  1889  in  passing  the  act 
of  that  year  is  a  proper  subject  of  judicial  inquiry  and  deter- 
.mination  ;  but  its  opinion  of  the  scope  and  enect  of  the  act  of 
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1885,  if  it  had  any,  is  not  material  in  this  case.  Considering 
the  peculiar  provisions  of  the  act  of  1889,  the  most  obvious 
reason  for  its  passage  is  that  the  legislature  thereby  intended 
to  take  the  subject  of  claims  against  railway  corporations  for 
materials  and  labor  furnished,  out  of  the  operation  of  the 
general  lien  law  of  1885,  and  put  it  under  this  special  act. 
which  does  not  require  any  notice  of  the  claim  to  be  filed 
with  any  clerk  or  other  officer,  and  provides  a  special  pro- 
ceeding, in  which  all  such  claims  must  be  enforced  as  in  one 
suit. 

It  must  be  admitted,  that,  if  the  legislature  intended  to  in- 
clude railways  in  the  act  of  1885,  it  is  not  apparent  why  so 
important  a  subject  was  not  mentioned  in  the  long  list  of 
those  expressly  named. 

Still,  tne  language  of  the  act  is  certainly  broad  and  com- 
prehensive enough  to  include  a  railway.  It  is  certainly  a 
"structure,"  if  not  a  "superstructure."  A  lien  can 
as  conveniently  be  imposed  upon  it  as  upon  a  U^'J^Vri" 
"ditch,"  "  flume,"  or  "  tunnel."  These  instances  of 
lienable  property  are  expressly,  mentioned  in  the  statute; 
and  the  scope  ana  operation  of  tnis  general  term,  "structure," 
immediately  following  this  specific  enumeration,  must  be  as- 
.  certained  by  reference  to  the  latter.  The  doctrine  of  nosciiur 
a  sociis  applies ;  and  the  significance  of  the  word  "structure," 
in  this  statute,  is  indicated  by  the  company  it  is  found  in — 
"ditch,"  "  flume,"  and  "  tunnel."  If  the  language  of  the  act 
was,  "  building  or  other  structure  "  only,  then  it  might  not 
be  construed  as  including  a  railway.  But  the  words,  a 
"ditch  or  any  other  structure,"  cannot,  consistently  with 
this  estabhshed  rule  of  construction,  be  held  to  exclude  a 
railway.  A  railway  is  literally  and  technically  a  "structure." 
It  consists  of  the  bed  or  foundation,  which  may  be  of  earth, 
stone,  or  trestle  work,  on  which  are  laid  the  ties  and  rails. 
These,  taken  together,  constitute  a  "  structure,"  in  the  full 
s6nse  of  the  word,— a  something  joined  together,  built,  con- 
structed. Freund,  Lat.  Lex.  "  Structia,"  "  ^truo ; "  Worcest. 
Diet  "Structure." 

In  2  Jones  on  Liens,  §  1618,  it  is  said  that  statutes  giving 
a  lien  for  labor  and  materials  furnished  for  the  construction 
of  "  buildings  "  are  not  usually  regarded  as  being  applicabU 
to  railways.  But  the  author  says,  (section  1624,)  wnere  the 
terms  "  structure,"  "  erection,"  improvement "  are  used  in  the 
statute,  it  is  possible  to  establish  a  lien  for  anything  that  can 
be  attached  to  the  realty ;  and  cites  Neilson  v.  Railroad  Co., 
44  Iowa,  71,  where  it  appears  to  have  been  held,  under  such 
a  statute)  that  a  lien  existed  against  arailway  for  tiei  used  in 
its  construction. 

43  A.  &  E.  R.  Cm.— 40 
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In  Forbes  i:  Willamette  Falls  Electric  Co.  (Or.),  23  Pac. 
Rep.  670,  it  was  held  by  the  supreme  court  of  this  stale  ihat 
poles  set  in  the  ground,  and  connected  together  by  wire,  in  the 
usual  way  for  the  transmission  of  electricity,  between  Portland 
and  Oregon  City,  constituted  a  "structure"  within  the  mean- 
ing of  that  term  as  used  in  section  3669,  (Comp.  1887;)  and 
therefore  a  lien  attached  thereto  for  work  done  thereon  ai 
the  instance  of  a  contractor.  In  delivering  the  opinion  of 
the  court,  Mr.  Justice  Strahan  said: 

"  Do  these  poles  planted  in  the  ground,  connected  together 
with  wires  and  insulators,  constitute  a  structure,  within  the 
true  intent  and  meaning  of  the  statute  ?  In  answering  this 
question,  but  little  aid  can  be  had  from  the  decisions  oi 
other  states,  for  the  reason  that  no  general  principle  oi  law 
is  involved,  and  such  decisions  have  generally  turned  upon 
the  special  or  peculiar  phraseology  of  the  particular  statute." 

A  railway  is  certainly  a  "  structure,"  within  the  authority 
of  this  decision.  The  railway  and  the  wireway,  notwith- 
standing the  different  uses  fo  which  they  are  subject,  are 
t  both  structures,  upon  which  a  lien  may  be  had  as  security 
f  for  the  labor  and  materials  that  entMfd  into  their  coniposi- 
'  tion.        ■^  . 

The  ca^  ef  Buncombe  Co.  Com'rs/f.  Tommey,  115  U.S. 
122,  20  Am.  &  Eng.  R.  Cas,  495,  cited  on  behalf  of  the^le- 
raurrer,  is  not  in  point.  It  turned  on  the  construction  of  a 
statute  of  North  Carolina  that  gave  a  lien  on  a  "  building. 
*  *  *  lot,  farm,  or  vessel,  or  any  kind  of  property  not 
therein  enumerated,"  for  "  the  payment  of  all  debts  oin; 
tracted  for  work  donft  on  the  same,  or  material  furnished." 

Of  the  specific  terms  used  in  this  statute,  only  two — "  build- 
•  ing  "  and  "  vessel  " — .include  structures  ;  and  they  do  not,  in 
the  nature  of  things,  suggest  or  show  that  the  followinggen- 
eral  phrase — ".any  kind  of  property  "^ — was  intended  to  in- 
clude such  a  structure  as  a  railway.  On  the  contrary,  it  is 
manifest  that  the  general  terra  "  property  "  has  reference  to 
and  is^o  be  interpreted,  as  a  mere  expansion  of  the  Sj)^<^inc 
kinds  of  "property"  or  land  just  mentioned, — "lot"  and 
"  fanp." 

Tfie  objection  that  a  lien  cannot  be  had  on  a  part  ov  sec- 
tion of-  a  railway  for  labor  or  raaterial  furnished  for  its  con- 
struction does  not  strike  me  favorably.  , 

In  2  Jones  on  Liens,  g  161 9,  decisions  to  thateffect  are  referred 

to,  but  they  appear  to  have  been  made  on  the  Ian- 

F*itiaa«r       guage  of  a  statute  giving  a  lien  on  "  the  road    as  a 

ITn'i""*     whole;  and  also  on  the  ground  of  public  policy. 

which  it  is  said  will  not  permit  a  sale  otaportK"" 

of  a  road  on  execution.    Jt  is  easy  to  say  a  thing  is  against 
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public  policy,  but  that  does  not  make  it  so.  Public  policy  is 
manifested  Dy  public  acts,  legislative  and  judicial,  and  not 
private  opinion,  however  eminent.  I  have  no  knowli^dge  of 
any  such  public  policy  prevailing  in  this  state.  A  railwaj'  is 
nothing  but  private  property  devoted  to  public  use,  the  same 
as  a  warehouse,  and  is  so  far,  and  no  further,  the  subject  of 
public  policy.  The  owner,  be  he  a  natural  person  or  a  pri- 
,vate  corporation,  can  disuse  or  dispose  of  it,  in  whole  or  in 
part,  at  his  or  its  pleasure. 

True,  it  was  held  in  Brooks  v.  Burlington  &  S.  W.  R.  Co., 
lOi  U.  S.  443,  that  a  person  who  furnished  labor  and  mate- 
rialsused  in  the  construction  of  a  certain  portion  ftf  a  railway 
had  a  lien  on  the  whole  of  it.  This  ruling  was  made  in  favor 
of  the  lienor,  and  it  does  not  follow  from  anything  decided 
in  that  case  that  he  might  not  have  limited  nis  lien  to  the 
portion  on  which  he  bestowed  his  labor  and  materials,  and 
enforced  it  accordingly. 

But  there  is  a  public  policy  of  this  state,  as  shown  by  its 
legislation,  that  should  be  considered  in  this  connection, 
which  is  that  persons  who  furnish  labor  or  materials  to  be 
used  in  the  construction  of  railways  shall  have  a  lien  thereon 
as  a  security  for  the  value  of  such  labor  and  materials.  To 
promote  this  policy;  and  to  produce  the  practical  results  in- 
tended by  the  legislature,  the  statute  giving  this  lien  should 
be  construed  so  far  as  in  reason  and  right  it  may,  and  all 
mere  doubts  as  to  the  extent  and  manner  of  its  application 
should  be  so  resolved. 

The  statute  (Comp.  1887,  §  3673J  only  requires  the  notice 
of  the  lien  to  be  filed  with  the  cleric  of  one  county, — that  in 
which  the  "building  or  other  improvement,  (structure,)  or 
some  part  thereof,  shall  be  situated."  That  was  done  in  this 
case.  If  the  effect  of  the  transaction  is  to  give  the  plaintiff 
a  lien  on  the  whole  road,  it  may  sell  the  whole  road.  But  my 
own  judgment  is  that  even  if  the  plaintiff  might  claim  a  lien 
on  the  whole  road,  it  may,  nevertheless,  limit  its  l*en  by  its 
notice  to  the  part  or  section  of  the  road  for  the  construction 
of  which  it  furnished  material. 

The  notice  also  contains  the  name  of  the  owner  of  the 
road,  and  the  persons  to  whom  the  plaintiff  furnished  the 
material,  as  provided  in  said  section,  and  also  a  description 
of  the  property  "  to  be  charged  with  said  lien,  sufhcient  for 
identification,'  in  these  words: 

"  The  railroad  known  as  the  '  Wallamet  Valley  and  Coast 
Railroad,'  being  built  by  the  Oregon  Pacific  Railroad  Com- 
pany, and  being  that  portion  of  said  railroad  commencing  at 
station  No.  2,659,  Pl"s  73,  on  the  line  of  said  road  in  Marion 
county,  state  of  Oregon,  and  extending  from  'there  in  an 
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easterly  direction  a  distance  of  fiteen  miles  along  the  sur- 
veyed  and  located  route  of  said  road  in  said  county  and  slate, 
as  shown  by  the  maps  *  •  *  of  the  permanently  located 
line  of  said  railroad  in  the  office  of  said  company." 

If  there  is  no  Wallamet  Valley  &  Coast  Railway  in  the 
state  of  Oregon  which  passes  through  Marion  county,  then 
this  alleged  Tien  does  not  exist;  but,  if  there  is, — and  I  sup- 
poseof  this  fact  there  is  no  doubt,  at  leaston  this  demurrer,— 
then  the  description  given  of  it,  and  the  section  on  which  the 
plaintiff  claims  a  lien,  sufficiently  identified  it.  A  convey- 
ance of  a  farm,  said  to  be  situate  in  Marion  county.  Or,,  be- 
longing to  the  Oregon  Pacific  Railway  Company,  and  known 
as  "  Blackacre,"  would  be  good,  so  far  as  description  goes. 

Was  this  material  "  used  "  in  the  construction  of  this  sec 
tioD  of  this  road,  within  the  meaning  of  this  statute? 

In  Basshor  v.  Baltimore  &  O.  R.  Co.,  65  Md.  99,  cited  bv 
■kurial  counsel  for  the  demurrer,  it  was  held,  under  a  stat- 

**«•*"-  ute  giving  a  lien  on  a  bridge  for  all  materials  used 
«lutf««<M.  .<in  Qr  about"  its  construction,  that  a  person  lur- 
Dishing  a  contractor  with  machinery  wherewith  to  build  a 
bridge  could  not  have  such  Hen. 

Admitting  the  correctness  of  this  decision,  as  I  do,  the 
cases  are  not,  in  my  judgment,  parallel.  The  macbinerr 
and  appliances  furnished  the  contractor  in  that  case,  although 
"  useo  in  the  construction  of  the  bridge,  did  not  enter  into 
the  structure  and  become  a  part  of  it.  They  were  the  con- 
tractor's "  plant,"  and  retained  their  identity  and  fitness  for 
further  use,  saving  the  limited  and  gradual  wear  and  tear 
incident  to  such  use. 

This  powder  was  not  only  "  used  "  in  the  construction  of 
this  road,  but  it  was  thereby  necessarily  consumed,  and  it 
was  so  intended.  It  was  furnished  to  be  so  used  in  the  con- 
struction of  this  road.  Nice  questions  may  arise  as  to 
whether  material  is  "  used  "  in  the  construction  of  a  road  as 
a  tool  of  plant  simply,  or  so  used  and  consumed  as  to  entitle 
the  furnisher  to  a  lien  on  the  result  for  its  value. 

The  food  furnished  a  contractor  for  his  workmen  may  be 
said  to  be  "  used  "  and  "  consumed  "  in  the  construction  of  the 
road  on  which  they  work  ;  but  this  is  only  so  ina  remote  and 
consequential  way  or  sense.  The  food  does  not  enter  di- 
rectly into  the  structure,  and  is  not  so  used.  Mason  work 
may  be  done  on  a  road  in  a  dry  country  or  season,  when 
large  quantities  of  water  must  be  hauled  many  miles  for  the 
preparation  of  the  necessary  mortar.  Upon  the  completion 
of  the  structure  and  the  hardening  of  the  mortar,  the  water 
has  as  thoroughly  disappeared  as  the  powder  after  the  blast 
Again,  lumber  may  be  used  in  the  construction  of  a  building 
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for  the  purpose  of  scaffolding.  However,  it  does  not  there- 
by literally  enter  into  the  composition  of  the  building,  nor, 
so  to  speak,  become  a  part  of  it.  "But,  in  ray  judgment,  both 
it  and  the  water  have  been  "  used  "  in  the  construction  of  the 
building  and  mason  work,  within  the  meaning  of  the  lien 
law,  and  the  purpose  for  which  it  was  enacted. 

And  so  I  thmk  this  powder  was  "  used  "  in  the 'construction 
of  this  section  of  the  road,  whereby  it  w^s  consumed,  not 
gradually  and  incidentally,  as  a  tool  or  part  of  a  contractor's 
plant,  but  wholly  and  at  once,  in  aiding  to  clear  and  fit  the 
roadway  for  the  reception  of  the  ties  and  rails. 

The  demurrer  is  overruled. 

Mechanic*'  LIsn— Application  of  Qeneral  Lien  Lawt  to  Railroads. — See 
Purtell  V.  Chicago  Foree  S  Bolt  Co.  (Wis.).  39  Am.  &  Eng.  R.  Cas.  241 ; 
Buncombe  County  v.  Tommey  (U.  S.),  20  Id.  495,  note  502. 

Same—Proportion  of  Road  Subject  \a  Lien.— See  Ktiapp  -v.  St.  Louis,  K. 
C.  &  N.  R.  Co.  (Mo.).  7  Am.  &  Eng.  R.  Cas.  394  ;  Ireland  v.  Atchison,  T. 
&  S.  F.  R.  Go.  (Mo.),  zo  Id.  493 ;  note,  20  Id.  505  ;  Midland  B.  Co.  v.  Wil- 

Samo— Li«n>  for  Material*  Supplied  in  the  Construction  of  Railroad*. — 
See  Stewart  Chute  Lumber  Co.  v.  Missouri  Pac.  R.  Co.  (Neb.),  39  Am.  & 
Eng.  R.  Cas.  566.  note  575. 
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(12a  Ind.  S4.) 

Meeltanlci'  Lien — Road  at  Entirety, — The  lien  given  by  statute  for  worlc 
.done  upon  railroads  not  in  operation  or  for  materials  furnished  for  it  (Ind. 
Act  of  1883  and  amendatory  act  of  1885),  is  a  lien  upon  the  railroad  as  a 
whole,  and  not  upon  detached  or  fragmentary  parts,  as  a  bridge,  embank- 
ment, or  excavation.  Design  and  scope  of  the  amendatory  lien  act  of  1885, 
considered. 

Same^AHlEr) merit  of  Llen^Cnforeement  by  Aulgnee, — The  right  to  a 
mechanic's  lien  is  not  a  purely  personal  privilege,  but  such  lien  may  be  as- 
signed and  the,assignee  may  enforce  suc^  lien  under  the  Ind.  Acts  of  1883 
and  i8SS' 

Same — Enforcement  of  Lien — CountletWhere  Work  I*  Performed-^  Where 
a  statute  provides  (Act  of  July  iS.  1885)  that  the  lien  shall  be  on  the  rail- 
road within  the  "county"  in  which  the  labor  is  performed  and  material 
furnished,  the  right  to  the  lien  is  not  confined  Co  one  county  in  cases  where 
th«:  work  extends  into  two  or  more  counties,  but  the  lien  fastens  upon  the 
entire  and  continuous  line  of  unfinished  road  and  may  be  enforced  in  any 
of  the  counties  through  which  the  road  runs. 

Some — Conctructed  and  Unconttructed  Portion  Situated  In  Same  County, 
— A  railway  company  having  a  line  of  road  in  operation  to  a  town  or  city 
within  a  certain  county,  contracted  for  the  construction  of  a  part  of  the 
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road  leading  from  such  city  or  town  beyond  the  iimitsof  the  county.  //f!J. 
that  a  lien  was  acquired  by  the  contractor  upon  the  pan  of  the  road  which 
he  constructed,  though  a  jxjrtion  of  it  laid  in  the  same  county  in  which 
a  part  of  the  road  was  in  operation. 

Sapne — Notica — Filing  In  Different  Countieti — In  enforcing  a  mechanic's 
lien  under  the  Indiana  statute  one  notice  filed  in  each  of  the  proper  coun- 
ties will  cover  the  entire  line  where  it  is  included  in  one  contract  and  whtre 
the  work  has  been  done  upon  it  and  material  furnished  for  it  as  a  coniiii' 

Sarne — Judgrnanti  Againtt  Raiiroftdt  by  Matarial  Men — Notice  to  Con. 
tractor. — Where  a  coniractor  has  notice  of  the  pendency  of  actions  by  sub- 
contractors,  material  men.  and  ialwrcrs.  he  is  bound  by  judgments  obtained 
agiiinst  the  jaiiroad  company  in  such  actions.  Such  judgments  constitute 
a  payment  to  the  contractors  and  the  company  is  entitled  to  credit  for  the 
It  of  them,  and  the  lien  of  the  contractor  is  abated  to  that  amount 


Appeal  from  Madison  County  Circuit  Court. 

Arthur  T.  Wilcox  and  Holleran  and  Ingerman  brought  this 
action  against  the  Midland  Railway  Company  to  foreclose  a 
lien  upon  the  defendant's  road.  Defendant  appeals  from  a 
Judgment  obtained  by  the  plaintiff. 

Act  Ind.  March  6,  1883,  provides  that  all  persons  who  by 
contract  with  any  railroad  corporation  whose  road  is  not  in 
operation  over  the  whole  hne  thereof,  or  by  contract  with 
the  lessee  of  such  corporation,  shall  perform  labor  or  furnish 
material  for  any  such  corporation,  or  the  lessee  thereof,  in  the 
way  of  grading,  building,  embankments,  or  making  excava- 
tions for  the  track  of  any  such  railway  corporation,  or  who 
shall  build  or  repair  bridges  or  trestle  work  for  any  such  rail- 
road corporation,  or  the  lessee  thereof,  shall  have  a  lien  upon 
such  grading,  embankment,  or  excavation,  and  upon  such 
bridges  or  trestle  work,  as  they  may  have  built  or  repaired, 

Kursuant  to  any  contract  made  with  such  corporation  or  the 
;ssee  thereof,  upon  so  much  of  the  track  of  such  corporation 
as  is  covered  by  such  bridges  or  trestle  work  :  and  any  sub- 
contractor or  laborer,  if,  at  or  before  the  time  he  furnishes 
materials  or  does  labor,  he  shall  notify  such  corporation  or 
lessee  thereof,  or  its  agent,  that  he  is  furnishing  the  material 
or  doing  work  for  the  contractor  or  subcontractor,  may  also 
have  such  lien.  Act  July  18,  1885,  (Elliott's  Supp.  gg  1699, 
1704,)  amending  the  foregoing  act,  provides  that  all  penons 
who  shall  perform  work  or  labor  or  furnish  material,  in  or 
for  the  construction  of  any  railroad,  or  any  part  thereof,  may 
have  a  lien  for  their  work,  labor,  or  material  on  the  right  of 
way  and  franchises  of  such  railroad  corporation,  within  the 
limits  of  the  county  in  which  suchw-ork  or  labor  may  be  per- 
formed or  material  may  be  furnished,  and  all  the  works  and 
structures  that  may  be  on  the  right  of  way  and  franchises 
within  the  limits  of  such  county :  provided  that  the  provisions 
of  this  act  shall  not  apply  to  work  done  or  materials  furnished 
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for  railroad  corporations  whose  roads  are  completed  and  in 
operation, 

Henry  Crawford,  D.  C.  Ckipman  and  M.  A.  Chipman,  for  ap- 
pellant. 

F,  M.  Trissal  and  Shirts  &■  Skirts,  for  appellees, 

Elliott,  J. — Wilcox  seeks  by  his  complaint  to  foreclose  a 
lien  which  he  asserts  he  holds  by  the  assignment  of  part  of 
an  estimate,  certified  to  him  by  the  appellant's  en- 
gineer, against  an  unfinished  railroad  of  which  the  Uj^^**" 
appellant  is  the  owner.  Holleran  &  Ingerman  filed 
a  criass  complaint,  asserting  a  lien,  and  claiming  the  right 
to  enforce  it  as  to  the  assignees  of  the  persons  with  whom  the 
construction  contract  was  entered  into  by  the  railroad  com- 
pany. We  do  not  deem  it  necessary  to  give  a  synopsis  of  the 
pleadings,  for  the  reason  that  the  special  finding  contains  the 
material  facts,  and  we  can,  without  a  repetition,  determine  all 
the  material  questions  of  law  arising  in  the  case  upon  the  facts 
contained  in  the  special  finding.  The  facts,  as  they  appear 
in  the  special  findmg,  may  be  thus  summarized  :  On  the  4th 
day  of  June,  1885,  the  Cleveland,  Indiana  &  St.  Louis  Rail- 
road Company  was  the  owner  of  a  line  of  railroad  extending 
from  the  city  of  Anderson  to  the  city  of  Lebanon.  That  part 
of  the  road  lying  between  Noblesville  and  Anderson  was  com- 
pleted and  m  operation,  but  that  part  between  Noblesville 
and  Lebanon  was  not  completed  or  in  operation.  On  the  day 
.named  the  company  entered  into  a  contract  with  Parker  & 
Co.  for  the  construction  of  its  unfinished  railroad.  Before 
any  work  was  done  under  this  construction  contract  the  Mid- 
land Railway  Company  became  the  successor  of  the  Cleve- 
land, Indianapolis  &  St.  Louis  Compaiiy,  and  accepted  the 
contract  which  the  latter  had  made  with  Parker  &  Co.  Under 
the  direction  of  the  Midland  Company,  and  in  accordance 
with  the  terms  of  the  contract,  the  original  contractors  and 
their  assignees  performed  labor  and  furnished  materials  to 
the  Midland  Company.  Estimates  were  certified  to  by  its  en- 
gineer for  the  principal  part  of  the  sum  owing  the  contractors 
for  the  labor  done  and  materials  furnished.  The  aggregate 
sum  was  evidenced  by  1 1  estimates  certified  by  the  company's 
chief  engineer.  On  the  ifith  day  of  July,  1885,  Parker  &  Co. 
assigned  $1,200  of  the  estimate  for  June,  1885,  to  the  plaintiff 
Wilcox,  as  collateral  security  for  a  loan  of  that  amount.  On 
the  13th  day  of  August,  1885,  Parker  assigned  his  interest  in 
the  construction  contract  to  his  partners,  Frisco  &  Forella,  and 
they  subsequently  assigned  to  Holleran,  Ingerman  &  Haver- 
sticK,  but  the  latter  afterwards  assigned  his  interest  to  his 
associates,  Holleran  &  Ingerman.     In  the  contract  of  assign- 


ment  to  HoUeran,  Ingermao  &  Haverstick  it  was  stipulated 
that  they  should  have  all  the  rights  and  claims  of  ever^'  de- 
scription of  the  assignors.     On  the  2d  day  of  October,  1885, 
Holleran  &  Ingerman  filed  a  notice  of  their  intention  to  hold 
a  lien  on  the  railroad  for  work  done  and  materials  furnished 
under  the  construction  contract,  and  stated  therein  the  amount 
owing  them,  and  stating,  also,  what  was  included  in  the  esti- 
mates, and  what  had  not  been  estimated.     This  notice  de- 
scribes the  entire  line  of  uncompleted  road  and  appurtenances, 
and  recites  the  assignment  to  Wilcox  of  $1,300  of  the  June 
estimate.     On  the  23d  day  of  November  a  similar  notice  of  an 
intention  to  hold  a  lien  on  the  road  and  appurtenances  was-filed 
in  the  recorder's  othce  of  Hamilton  county,  and  notice  was 
also  filed  in  Bonne  ci»untv,  and  it  was  recorded  on  the  28th 
day  of  that  month.     The  labor  and  materials  included  in  the 
estimates  and  mentioned  in  the  notices  was  performed  upon 
and  were  furnished  for  that  part  of  the  road  between  Nobles- 
vilie  and  Lebanon,  the  part  between  Noblesville  and  Ander- 
son having  been  completed  and  in  operation  at  the  date  of 
the  construction  contract.     The  estimates  prepared  by  the 
engineer  do  not  divide  the  work  so  as  to  show  what  part  of 
the  materials  were  furnished  for  the  separate  parts  of  the 
road,  nor  do  they  show  what  part  of  the  work  was  done  in 
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theni.  The  actions  in  which  judgments  were  rendered  were 
brought  after  the  5th  day  of  November,  1886,  and  after  the 
railway  company  had  made  default  in  payment.  The  assign- 
ors, Frisco  &  Forella,  under  the  terms  of  their  contract  with 
their  assignees,  Holleran  &  Ingerman,  are  indebted  to  the 
latter  in  the  sum  of  $4,358,56,  The  amount  due  Wilcox  is 
$758.50.  In  so  far  as  the  conclusions  of  law  are  material  to 
the  controversy  waged  in  this  court,  they  are  in  substance 
these:  (i)  The  plaintiff  has  a  lien  for  $798.50  upon  that  part 
of  defendant's  road  in  Hamilton  county  and  west  of  Nobles- 
ville.  (2)  The  cross  complainants,  Holleran  &  Ingerman, 
have  a  lien  upon  the  road  between  Noblesville  and  Lebanon 
for  $3,950.58. 

The  question  which  comes  first  in  logical  order  is  whether 
the  lien  asserted  under  the  construction  contract  exists  and 
is  enforceable.  In  1883  a  statute  wa^  enacted  giv- 
ing a  lien  to  all  persons  who  do  work  upon  a  rail-  P"nw"  "rf 
road  not  in  operation,  or  who  furnish  materials  for  rtM»tM. 
it,  and  in  1885  this  statute  was  amended.  Elliott's 
Supp.  §§  1699,  1704.  There  is  therefore  a  statutory  lien  cre- 
ated bv  law,  and  the  question  is  as  to  the  extent  and  nature 
of  the  Hen,  and  whether  the  plaintiff  and  the  cross-complain- 
ants are  within  the  law.  The  act  of  1883  was  in  force  when 
the  construction  contract  was  made,  for  it  was  not  supplanted 
by  the  act  of  1885,  since  that  act,  although  it  was  passed 
some  months  before  the  contract  was  entered  into,  did  not 
take  effect  until  July  18,  1885 ;  but  we  do  not  regard  the  lat- 
ter act  as  in  any  respect  impairing  the  lien  created  by  the 
earlier  statute.  The  later  law,  so  far  from  impairing  the 
lien,  really  enlarged  it  by  making  the  provisions  of  the  act  of 
1883  explicit  and  clear.  The  amendatory  act  did  not  profess 
to  sweef^  away  any  rights  existing  under  the  former  act,  nor 
to  create  an  entirely  new  and  different  lien.  What  it  pro- 
fesses to  do,  and  wnat  it  does  accomplish,  is  to  clear  away 
obscurities  in  the  former  act,  and  in  some  degree  change  the 
mode  of  securing  and  enforcing  the  lien.  Both  the  acts  are 
to  be  considered  in  arriving  at  the  legislative  intent,  and  we 
have  no  doubt,  after  having  considered  both  of  them,  that  it 
is  our  duty  to  adjudge  that  the  legislature  intended  by  the 
first  act  to  give  a  valid  and  effective  lien,  and  that  the  last 
act  simplycarries  that  intention  into  effect  by  making  explicit 
what  was  before  implied,  and  by  making  clear  what  was  be- 
fore obscure.  The  true  construction  of  the  earlier  act  requires 
the  conclusion  that  the  legislature  meant  to  create  a  lien  that 
should  fully  secure  contractors,  laborers,  and  material  men. 
It  is  impossible  to  misconceive  the  object  which  the  legisla- 
ture intended  to  accomplish,  and  the  courts  cannot,  without 
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a  wide  departure  from  principle,  defeat  the  legislative  pur- 
pose b^  a  narrow  and  rigid  interpretation.  The  act  is  re- 
medial  in  its  nature,  and  is  therefore  to  be  liberally  construed 
so  as  to  extend  and  make  effective  the  statute  in  the  direction 
and  to  the  extent  designated  by  its  authors.  We  are  satis- 
u»Mro«d  ^^^  ^^^^  ^^^  ^^^  "'  '^^3  gave  a  lien  upon  the  rail- 
u  HtintT.  road,  and  not  upon  mere  parcels  of  it,  as  an  isolated 
bridge  or  culvert,  or  as  a  single  embankment  or 
excavation.  A  culvert,  embankment,  or  cut  would,  as  every 
one  knows,  be  utterly  valueless,  and  it  cannot  be  held  that 
the  legislature  intended  to  give  a  lien  upon  things  destitute 
of  value.  To  so  adjudge  would  be  to  anirm  that  the  legis- 
lature did  an  empty  and  an  idle  thiAg. 

It  must  be  assumed  that  the  legislature  intended  that  the 
acts  giving  the  lien  should  take  their  place  in  the  great  sys- 
tem of  the  law,  and  not  form  mere  detached  and  fragraeiit- 
ary  parts,  isolated  from  the  other  rules  and  statutes  foming 
the  system  of  law.  Assuming  this,  the  conclusion  justly  re- 
sults that  the  legislature  meant  that  other  statutes,  as  well  as 
the  rules  of  the  unwritten  law,  should  be  considered  in  giv- 
ing effect  to  their  acts,  and  that  these  rules  should  be  so 
applied  as  to  make  the  security  which  the  acts  relative  to  the 
lien  professed  to  give  contractors  and  laborers  valuable  and 
effective.  To  make  that  security  of  value,  it  must  be  held 
that  the  statutes  give  a  lien  upon  the  railroad,  not  iipon  de- 
tached or  fragmentary  parts,  and  this  conclusion  is  required 
by  the  rule,  hereafter  more  fully  stated,  that  a  railroad  is  to 
be  regarded  and  treated  as  one  entire  thing.  It  is,  in  legal 
contemplation,  a  unit.  It  has  been  held  that  statutes  giving 
a  lien  affect  only  the  remedy,  and,  if  this  be  the  true  rule, 
then  the  act  of  1885  gives  a  lien  to  all  persons  who  dowork 
and  furnish  materials,  nomatter  when  the  contract  was  made, 
for  it  is  general  and  sweeping  in  its  terms.  Gordon  v.  Canal 
Co.,  I  ^fcAll.  513.  As  the  work  was  done  and  the  materials 
were  furnished  after  the  act  of  July,  1885,  took  effect,  the" 
the  contractors  and  subcontractors  may  enforce  a  lien  under 
that  act,  if  it  be  true  that  the  act  affects  only  the  remedy. 

It  is  not  necessary,  however,  to  decide  wnether  the  right 
to  a  lien  is  a  substantive  one  within  constitutional  protection, 
or  whether  the  statute  creating  it  simply  affects  the  remedy: 
for,  whatever  view  be  taken,  the  ultimate  conclusion  must  b* 
the  same.  Either  the  lien  is  a  substantive  right  which  can- 
not be  taken  away  by  subsequent  legislation,  or  the  statute 
creating  a  lien  simply  affects  the  remedy.  If  the  lien  cannot 
be  taken  away  by  suosequent  legislation,  the  contractors  and 
subcontractors  have  not  been  deprived  of  it.  If  the  statute 
creating  the  lien  affects  only  the  remedy,  then  the  contractors  . 
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and  subcontractors  may  avail  themselves  of  the  remedy. 

If  the  original  contractors  were  here  the  claimants,  we 
should  have  no  doubt  as  to  their  right  to  enforce  a  lien  under 
the  statute,  and  the  question  is,  can  those  to  whom 
they  have  assigned  their  rights  claim  the  benefit  *J^"''""'^ 
of  the  statutory  lien?  The  rights  of  the  plaintiff 
and  of  the  cross-complainants  are  of  a  somewhat  different 
character,  and  we  shall  consider  them  separately, 

Wilcox,  the  plaintiff,  was  assigned  part  of  an  estimate 
issued  to  Parker  &  Co.,  the  original  contractors,  and  he 
claims  directly  through  them.  The  claim  assigned  to  him 
had  been  definitely  fixed  and  ascertained  prior  to  the  assign^ 
ment,  and  the  estimate  was  an  acknowledgement  that  it  was 
due  his  assignors.  If  he  acquired  all  the  rights  of  his  assign- 
ors, he  acquired  the  security  which  they  had  as  an  incident 
of  their  claim,  so  that  the  question  is,  could  'he  under  the  law 
acquire  their  full  rights?  We  know  that  there  is  an  appar- 
ent conflict  in  the  authorities  upon  the  question  of  the  assign- 
ability of  a  mechanic's  lien,  but  this  conflict  is  caused  princi- 
pally by  the  fact  that  at  common  law  choses  in  action  were 
not  assignable,  although  in  equity  it  is  otherwise.  The  rule 
declared  by  the  cases,  supported  by  the  stronger  reason,  is 
that  such  hens  are  assignable  in  equity.  Major  v.  Collins,  1 1 
111  App.  658 ;  Friedman  v.  Roderick.  20  111.  App.  622  ;  Dixon 
V.  Buell,  21  111.  203 ;  Cairo  &  V.  R.  Co.  v.  Fackney,  78  111.  1 16; 
Texas  &  St.  L.  R.  Co.  v.  McCaughey,  62  Tex.  271  ;  Austin  & 
N.  W.  R.  Co.  V.  Daniels,  Id.  70.  As  our  statute  adopts,  and, 
in  truth,  enlarges  the  eqyity  rule,  it  must  follow  that  such 
liens  may  be  assigned.  This  is  the  ruling  of  our  court,  and 
it  is  right.  Sinton  v.  The  Roberts,  46  Ind.  476.  The  con- 
clusion we  have  declared  is  supported  by  many  other  courts 
in  strongly  reasoned  opinions.  Murphy  v.  Adams,  71  Me. 
118;  Tuttle  V.  Howe,  14  Minn.  145,  (Gil.  113  ;}  Skyrme  v. 
Occidental  Mill  &  Min.  Co.,  8  Nev.  339;  laege  v.  Bossieux, 
15  Gratt.  (Va.),  83;  Kerr  v.  Moore,  54  Miss.  286;  Stryker  v. 
Cassidy,  76  N.  Y.  52.  It  is  in  close  harmony  with  the  gen- 
eral principle  that  a  security  is  the  incident  of  a  debt,  and 
passes  with  the  assignment  of  the  debt  to  th«  assignee.  Per- 
ry V.  Roberts,  30  Ind.  244;  Felton  v.  Smith,  84  Ind.  485,  and 
authorities  cited,  495  ;  Reeves  v.  Hayes,  95  Ind.  521 ;  Day  v. 
Bowman,  109  Ind.  383;  Connecticut  Mut.  L.  Ins.  Co,  v. 
Talbot,  113  Ind.  373.  The  doctrine  which  rims  through  all 
of  our  cases  is  that  the  debt  is  the  substantive  thing,  the 
security  the  shadow,,  and  that  the  two  are  inseparable. 
Hough  V.  Osborne,  7  Ind.  140 ;  Garrett  v.  Puckett,  15  Ind. 
485  ;  Hubbard  v.  Harrison,  38  Ind.  323. 

We  cannot  regard  the  reasoning  of  some  of  the  courts. 
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which  hold  that  the  right  to  a  lien  is  a  purely  personal  privi- 
^^  lege,  as  either  valid  or  forcible.     Statutes  giving  a 

arHTBitUH  ''*"  always  intend  to  give  a  security  for  a  debt,  and 
■Miimat.     this  they  generally  accomplish.     Ii  the  debtor  gets 

what  he  contracted  for  it  cannot,  in  justice,  make 
any  difference  to  him  to  whom  he  pays  what  he  owes,  nor  to 
whom  the  security  created  by  law  is  assigned.  It  is  often 
ot  great  importance  to  a  contractor  to  be  able  to  raise  money 
to  prosecute  the  work  under  a  contract,  and,  in  order  to  do 
this,  to  assign  a  claim  secured  by  a  lien.  The  denial  of  the 
right  to  assign  may  often  seriously  cripple  and  hamper  a  con- 
tractor, and  yet  do  no  good  to  the  debtor.  If  the  one  may  be 
benefited  without  the  slightest  injury  to  the  other,  there  is 
no  conceivable  reason  why  the  law  should  not  permit  him  to 
receive  that  beneiii  by  assigning  his  claim  and  lien.  Take, 
for  illustration,  a  case  where  a  railroad  company  fails  to  m  . 
its  contractors,  and  they  must  either  raise  money  on  tbeir 
claim  or  suffer  their  property  to  be  sacrificed.  Is  it  not  bare 
justice  to  permit  them  to  prevent  loss  and  possible  ruin  by 
availing  themselves  of  their  lien  by  assigning  it  to  a  person 
from  whom  they  can  obtain  money?  The  transfer  can  do 
their  debtor  no  harm,  but  it  may  do  them  great  good.  It  is 
a  sacrifice  of  justice  to  a  bald  technical  rule  of  the  common 
law,  little  respected  anywhere  now,  to  deny  the  right  to  assign 
the  debt,  and  with  it  the  security  the  law  provides.  It  may 
be  that  there  are  statutes  which  make  the  lien  a  mere  per- 
sonal right  incapable  of  assignment,  but  our  statute  does  not 
It  does  not  restrict  the  lien  to  any  class.  On  the  contrary, 
it  gives  a  lien  to  all  persons  who  do  work  or  furnish  materi- 
als. The  clause  descriptive  of  the  persons  who  may  benefit 
by  the  statutory  provisions  is  as  sweeping  as  one  well  can  be, 
for  the  words  are  "all  persons  "  who  snail  do  work  or  furnish 
materials;  and  the  courts  cannot,  without  a  violation  of  plain 
and  settled  principles,  adjudge  that  it  means  that  the  privilege 
shall  be  a  personal  one  limited  solely  to  the  laborers,  me- 
chanics, and  material  men.  We  have  no  doubt  that  Wilcox 
acquired  a  right  to  the  lien  of  his  assignors. 

The  right  of  the  cross  complainants  stand  on  even  firmer 
ground  than  does  that  of  the  plaintiil.     They  did  work  and 

furnished  materials  after  the  contract  wasassigneo 
(olV^"-^'"'  ^'^  them,  and  the  railroad  company  recognized  their 
Mta.  right  to  do  so,  and  also  recognized  their  claim.    1' 

is  quite  clear,  both  upon  principle  and  authorityr 
that  they  have  an  enforceable  lien.  Even  the  courts  which 
deny  the  general  right  to  assign  the  lien  recognize  the  right 
of  the  persons  who  do  work  and  furnish  materials  under  such 
■circumstances  to  avail  themselves  of  the  lien  created  by  stat- 
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ute.  The  lien  follows  the  debt  or  contract  out  of  which  it 
arises.  McDonald  v.  Kelly,  14  R.  I,  335 ;  Pensacola  R.  Co. 
V.  Schaffer,  76  Ala.  233  ;  Davis  v.  Bilsland,  18  Wall.  (U.  S.), 
659;  Murphy  .i;,  Adams,  71  Me,  113.  The  doctrine  of  Pear- 
son V.  Tinker,  36  Me.  384,  was  expressly  repudiated  in  the 
later  case  of  Murphy  i'.  Adams,  71  Me.  118.  The  rule  as- 
serted in  Lawrence  v.  Caldwell,  10  Wis.  273,  is  vir-tually  con- 
ceded to  be  wrong  in  Tewksbury  w.  Bronson,  48  Wis.  581, 
but  is  adhered  to  upon  the  rule  oi  stare  decisis.  But  we  need 
not  further  pursue  this  line,  for.  as  shown  in  Kerr  v.  Monre, 
54  Miss.  286,  and  in  Tuttle  v.  Howe,  14  Minn.  149  (Gil,  113), 
the  overwhelming  weight  of  authority  Sustains  the  rule  long 
since  asserted  by  this  court.  The  cross  complainants  had  a 
lien  upon  the  uncompleted  part  of'the  road  upon  which  they 
did  work,  and  for  which  they  furnished  materials.  Neither 
by  the  contract,  nor  by  the  acts  done  under  it,  was  there  any 
severance  of  the  line  as  to  them,  for  throughout  the  transac- 
tions between  the  parties,  the  line  of  road  was  treated  as  a 
continuous  one,  and  the  cross  complainants  were  not  bound 
to  proceed  against  the  part  in  the  different  counties  separately. 

We  do  not  understand  the  statute  to  confine  the  right  to  a 
lien  to  one  county  in  cases  where  the  work  extends  into  two 
or  more  counties.  The  lien  extends  to  the  whole 
line  of  an  uncompleted  railroad,  no  matter  how  LiMwher* 
many  counties  it  may  traverse.  The  purpose  of  7^^J^^^ 
the  statute  is  evident,  and  that  purpose  is  to  give  ,«„««. 
laborers,  contractors,  and  material  men  a  lien  upon 
the  railroad  which  their  labor  constructs,  and  for  which  their 
property  is  used.  The  legislature,  it  is  manifest,  did  not  in- 
tend to  confine  the  lien  to  a  hue  of  road  within  a  single  county, 
and  we  cannot  so  construe  the  statute.  The  improper  use  of 
a  single  word  cannot  be  allowed  to  thwart  the  intention  of 
the  legislature,  as  it  is  manifested  by  the  entire  legislation 
upon  the  subject.  Here  the  only  misuse  of  terms  consists  in 
employing  the  singular,  "  county  "  where,  it  is  evident,  the 
plural"counties,"  should  have  been  used.  Itis  our  duty  to  give 
effect  to  the  intention  of  the  legislature,  and  this  we  do  by  ad- 
judging that  a  lien  fastens  upon  an  entire  and  continuous  line 
of  unfinished  road,  and  may  be  enforced  in  any  one  of  the 
counties  through  which  the  road  runs.  The  case  is  analogous 
to  that  of  a  mortgage  embracing  parcels  of  land  lying  in  dif- 
ferent counties,  and  in  such  cases  it  is  well  settled  that  suit 
to  foreclose  may  be  brought  in  any  one  of  the  counties. 
Holmes  V.  Taylor,  48  Ind.  169. 

It  is  obvious  that,  if  any  other  construction  should  be  given 
the  statute,  its  enforcement  might  often  lead  to  injurious  re- 
sults.    It  would  uselessly  multiply  suits,  and  it  would  divide 
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a  line  of  railroad  so  as  to  make  it  in  some  instances  practi- 
cally valueless.  Reasoning  upon  an  analogous 
UM*af*Nfc  question,  the  supreme  court  of  the  United  Sutes 
««r7!!l;d!  ^^^^' '"  Mu'ler  V.  Dows,  94  U.  S.  444 :  "  A  part  of  a 
railroad  may  be  of  little  value  when  its  ownership 
is  severed  from  the  ownership  of  another  part,  and  the  (ran. 
chise  of  the  company  is  not  capable  of  division."  So,  we  may 
say  here,  the  franchise  cannot  be  divided  into  fragmentary 
parts  without  injury  to  the  public,  to  the  owners  of  the  road, 
and  to  the  creditors.  The  public  which  grants  these  fran- 
chises have  some  interest  in  their  exercise,  and  it  is  not  lobe 
presumed  that  the  legislature  meant  to  impair  their  interests. 
We  have  enforced  this  principle  in  analogous  cases,  and  we 
enforce  it  here.  Indiana,  B.  &  W.  R.  Co.  v.  Allen,  113  Ind. 
581 ;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Boney,  1 17  Ind.  510, 39 
Arn,  &  Eng.  R.  Cas.  168.  It  is  always  proper  to  look  to  con- 
sequences m  construing  statutes,  and  to  adopt  that  construc- 
tion, whenever  there  is  obscurity,  which  will  lead  to  a  just 
result,  and  prevent  wrong  and  confusion.  U.  S.  v.  Kirby,  7 
Wall.  (U.  S,),  482;  Rodman  I-.  Reynolds,  114  Ind.  148.  But 
in  this  instance  we  find  clear  justiRcation  for  our  conclusion 
in  the  object  which  we  know  the  statute  was  intended  to  ac- 
complish, and,  indeed,  in  the  context  of  the  statutes  them- 
selves, and  these  considerations  unite  with  that  suggested  to 
strengthen  and  justify  our  judgment. 

The  statute  of  1885  gives  a  lien  upon  a  railroad  not  in  opera- 
tion, and,  in  doing  this,  makes  explicit  what  was  belore  clear- 
ly implied.  This,  of  course,  excludes  parties  frora 
LiM  «  nu  acquiring  a  lien  upon  that  part  of  the  road  com- 
■jrt  u  ap*n-  pi£tg(j  aj,(j  j„  operation.  In  this  instance  the  rail- 
road was  completed  from  Anderson  to  Noblesville, 
and  no  further :  so  that  there  was  an  uncompleted  part  estend- 
ing  from  Noblesville  to  the  line  of  Hamilton  county, and"" 
that  part  the  lien  fastened.  Where  a  corporation  having  ^ 
line  of  railroad  in  operation  to  a  town  or  city  within  a  count}' 
contracts  for  the  construction  of  a  part  of  the  road  leading 
from  such  town  or  city  to  a  point  beyond  the  county  li""^ 
the  contractors  may  acquire  a  lien  upon  the  part  which  di^T 
construct,  or  aid  in  constructing,  altnough  a  portion  of  it ''^ 
within  the  county  in  which  a  part  of  the  road  is  complete'' 
and  in  operation.  There  is  here  no  question  of  priority  0' 
liens,  for  here  the  original  debtor  is  seeking  to  escape  p^y^ 
ment  of  the  money  due  its  contractors,  and  the  only  question 
is  whether  the  contractors  and  their  assignees  have  ali^" 
which  they  can  enforce.  Whether  the  legislature  could  «"' 
act  a  lien  law  that  would  displace  a  prior  mortgage  weneen 
not  and  do  not  inquire ;  for  with  that  question  we  have  noi* 
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no  concern.  When  the  contract  was  entered  into  the  con- 
tractors undoubtedly  had  a  lien  under  the  act  of  1883,  and  the 
right  to  a  lien  was  not  taken  away  by  the  act  of  1885 ;  for 
that  act  more  clearly  defined  the  lien,  and  somewhat  changed 
the  procedure.  Moreover,  the  contract  executed  while  the 
act  of  1883  was  in  force  was  accepted  by  the  appellant,  and 
a  large  part  of  the  work  was  done  after  the  act  of  1885  was 
passed,  and  much  of  it,  indeed,  was  done  after  that  act  went 
into  effect.  We  are  strongly  inclined  to  the  opinion  that 
where  the  law  gives  a  lien,  and  parties  contract  under  that 
law,  it  is  not  competent  for  the  legislature  to  entirely  take 
away  the  lien,  although  it  may  change  the  mode  of  procedure. 
We  need  not,  however,  here  decide  this  questidn,  since,  as 
we  have  seen,  there  was  no  interregnum  in  which  there  was 
no  lien;  for  the  later  law  made  more  effective  the  lien,  but 
did  not  create  a  new  one.  It  is  not  to  be  forgotten  that  when 
the  contract  was  entered  into  the  act  of  1883  was  in  force, 
and  the  act  of  18S5  had  been  enacted,  although  it  did  not  take 
effect  until  after  the  contract  was  executed ;  so  that  it  is  impos- 
sible to  avoid  the  conclusion  that  the  contract  was  made  and 
was  performed  while  there  was  a  law  in  force  giving  a  lien. 
This  contract  was  in  great  part  performed  after  the  act  of 
1885  went  into  effect,  and  it  may  well  be  held  that  the  secur- 
ity and  the  remedy  arc  such  as  that  law  provides,  even  though 
it  should  be  conceded  that  the  later  law  made  clear  what  was 
before  obscure. 

The  notice  ot  the  intention  to  hold  a  lien  is  iii  substantial 
conformity  to  the  statute,  and,  as  against  the  original  party, 
this  is  all  that  is  required.     Neeley  v.  Searight,  113 
•Ind.  316;  Peck  r.  Hensley,  21  Ind.  344.     Where,  as         J^^^" 
here,  a  line  of  railroad, .although  it  extends  through 
two  or  more  counties,  is  treated  in  the  contract,  and  in  the 

fierformance  of  the  work  under  the  contract,  as  a  continuous 
ine  of  road,  the  contractors  are  not  required,  as  against  the 
railroad  company,  however  it  may  be  as  to  mortgagees  or 
judgment  creditors,  to  divide  the  road  into  parts  correspond- 
ing to  the  counties  it  traverses,  and  enforce  the  lien  in  each 
county  separately.  If  a  notice  is  filed  in  each  county,  it  will 
be  sufficient,  although  it  does  not  divide  the  road  into  parts. 
In  other  words,  one  notice,  filed  in  each  of  the  proper  coun- 
ties, will  cover  the  entire  line,  where  it  is  included  in  one  con- 
tract, and  where  the  work  has  been  done  upon  it  and  the 
materials  furnished  for  it  as  a  continuous  line.  It  is  not,  to 
repeat  what  has  been  said,  two  separate  parcels  of  property, 
and  the  cases  deciding  what  must  be  done  where  there  are 
two  distinct  and  separate  parcels  of  property  are  wholly  ir- 
relevant to  the  point  in  dispute.     It  is  held  in  well  reasoned 
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cases  that,  where  there  is  a  simple  contract  to  erect  buildings 
upon  several  lots,  "  the  entire  job  may  be  put  down  as  a  single 
item."  Doolittle  v.  Plenz,  16  Neb.  153;  Manly  v.  Downing, 
15  Neb,  637 ;  Davis  v.  Hines,  6  Ohio  St.  473  ;  Thomas  v.  Hues- 
man,  10  Ohio  St.  152,  We  think  this  principle  rules  here. 
The  decision  in  Hill  v,  Braden,  54  Ind.  72,  does  not  oppose 
this  conclusion;  for  there  the  buildings  and  the  lots  were 
separate  and  distinct  parcels  ot  property,  while  here  there  is 
only  one  parcel  of  property,  and  that  is  the  continuous  line 
of  road  from  NoblesviHe  to  Lebanon.  The  estimates,  as  many 
of  the  cases  hold,  severed  and  divided  the  indebtedness,  anil 
each  migE|t  have  been  assigned;  but,  in  enforcing  a  lien,  it 
would  be  necessary  to  make  all  interested  persons  parties  to 
the  suit.  In  this  instance  the  plaintiff  and  cross 
ii'reHiJIJ."  complainants  were  certainly  entitled  to  payment 
of  the  sums  evidenced  by  the  estimates,  and,  as  the 
property  was  indivisible,  it  was  proper  to  marshall  all  claims, 
and  enforce  them  by  one  decree.  Tne  parties  claiming  under 
the  estimates  were  neither  bound  to  delay  until  the  entire 
work  was  done,  nor  to  sell  the  road  in  fragmentary  parts;  lor 
the  debt  was  due  in  installments,  and  there  was  a  right  toen- 
force  the  lien  which  secured  it  as  soon  as  there  was  a  default 
in  payment.  Indiana,  B.  &  W.  R.  Co.  v.  Koons,  loj  Ind,  507, 
24  Am.  &  Eng.  R,  Cas.  376.  Under  the  ruling  in  the  well 
and  strongly  reasoned  case  referred  to,  it  would  not  be  prop- 
er to  split  the  cause  of  action  into  parts ;  and  it  was  therefore 
proper  to  bring  suit  for  all  that  was  owing  under  the  contract, 
and  to  bring  all  the  parties  into  court,  so  that  the  entire  con- 
troversy could  be  adjusted  by  one  final  decree.  As  the  ap- 
pellant is  the  original  debtor,  it  can  make  no  diEference  toit 
whether  the  tria!  court  was  right  or  wrong  in  adjusting 
priorities,  or  in  fixing  the  time  wnen  the  lien  accrued.  If '■'^ 
cross  complainants  are  content  with  the  provisibn  of  the  de- 
cree giving  WilcOJt  priority,  it  cannot  be  cause  for  complamt 
by  the  debtor.  The  judgments  rendered  in  favor  of  ihc  ma- 
terial men  and  laborers,  and  paid  by  the  appellant. 
Caitrxian  constituted  a  payment  to  the  cross  compiainaij^' 
!?'«.V.  m  They  were  notified,  as  the  evidence  shows,  of  ihe 
baud.  pendency  of  these  actions,  and  it  was  their  duty  to 

nave  defended  them.  The  rule  in  analogous  cases 
is  that  if  one  primarily  liable  is  notified  of  the  pendency  0 
an  action,  and  required  to  defend,  he  must  do  so,  or  he  wi  I 
be  bound  by  the  judgment  Chicago  v.  Robbins,  2  Black  {^■ 
S.).  41 8 ;  McNaughton  v.  City  of  ElkTiart,  85  Ind.  384 ;  Morgan 
V.  Muldoon,  82  Ind.  347. 

The  judgments  referred  to  conclusively  adjudicated  the 
claims  of  the  parties,  and  the  cross  complainants  mustered' 
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the  appellant  with  their  ageregate  amount,  for  they  cannot 
collaterally  impeach  these  judgments. 

We  have  considered  all  the  material  questions  in  the  case, 
in  whatsoever  form  they  arise,  and  our  ultimate  conclusion 
is  that  the  judgment  in  lavor  of  Wilcox  should  be 
affirmed,  and  that  the  judgment  in  favor  of  the  ™^'^'"°"°'" 
cross  complainants  should  be  reversed,  for  the  fail- 
ure to  allow  the  proper  credit  for  the  judgment  rendered  in 
favor  of  the  laborers  and  material  men.  It  is  therefore  ad- 
judged that  the  judgment  as  to  the  cross  complainants,  Hol- 
leran  and  Ingerman,  be  reversed,  and  the  cause  remanded, 
with  instructions  to  restate  findings  upon  the  questions  grow-  . 
ing  out  of  the  judgments  in  favor  of  laborers  and  material 
men,  and  the  conclusion  in  reference  thereto,  and  to  deduct 
from  the  amount  due  the  cross  complainants  the  aggregate 
amount  of  such  judgments.  In  all  otner  respects  than  those 
indicated  the  judgment  is  affirmed,  and  it  is  ordered  that  the 
costs  of  this  appeal  be  taxed  against  the  appellees,  Holleran 
and  Ingerman,  except  such  costs  as  affect  the  appellee,  Wil- 
cox, and  as  to  those  costs  the  judgment  is  that  they  be  taxed 
against  the  appellant. 

Mechanlc'i  Lien— Awlgnmant. — See  Austin,  etc.  R,  Co, »,  Rucker,  (Tex.), 
12  Am.  &  Eng.  R.  Cas.  258;  Nash  w.  Chicago,  etc.  R.  Co.  (Iowa),  12 /rf.  261. 

Enforcement  of  Lien  AgAlnst  Road  u  Entirety.— See  Ireland  v.  Atchison, 
etc.  R.  Co.,  (Mo.)  20  Am.  &  Eng.  R.  Cas.  493 ;  Knapp  v.  St.  Louis,  etc.  R. 
Co.,  (Mo.)  7  Id.  394 :  note  20  Id.  505. 

Filing  Claim— Proportion  of  IHAteriaii  Furniihetl  to  Coptractor  and  hit 
AMlgnaa.— In  Harmon  v.  San  Francisco  &  S.  R,  Co..  Cal.  Sup.  Ct.,  May  3, 
1890,  it  was  held  that,  under  Cal.  Code  Civ.  Proc..  %  1 187,  which  requires 
that  the  claim  for  a  mechanic's  lien  should  state  the  name  of  the  person 
to  whom  the  materials  were  furnished,  a  claim  of  lien  filed  by  a  material 
man  a^inst  a  railway  company  for  materials  furnished  to  a  contractor  and 
his  assignee  who  assumed  all  the  liabilities  is  sufficient,  although  it  omits 
to  show  the  portion  of  materials  furnished  to  both  the  contractor  and 
the  assignee.  The  court  said  :  "  In  Gordon  Hardware  Co.  v.  San  Fran- 
cisco &  S.  R.  Co.  (decided  Oct.  4.  1889),  the  department  held  that  the  fail- 
ure to  designate  what  proportion  of  the  materials  were  furnished  to  each 
of  the  contractors  was  fatal  to  the  Hen.  Whatever  may  be  the  rule  in  or- 
dinary cases  where  the  material  man  furnishes  materials  to  several  inde- 
pendent contractors,  we  do  not  think  it  was  necessary  for  the  plaintiff  to 
segregate  the  amounts  in  the  claim  which  he  filed,  tiawley  was  the  only 
person  with  whom  the  company  had  to  settle.  The  latter  was  liable  onlv 
for  the  balance  of  the  contract  price  held  by  it 
in  the  question  how  much  had  been  furnish* 
signment.  Hawley  had  simply  stepped  into  McDonald's  shoes,  with  the 
knowledge  and  consent  of  the  company,  and  had  assumed  alt  liabilities. 
There  was  but  one  contract  on  the  part  of  the  defendant.  On  final  settle- 
ment McDonald  was  entitled  to  nothing,  and  we  are  unabletoseehow  the 
company  could  be  prejudiced  by  the  failure  to  designate  the  amount  fur- 
nished to  each.  No  question  of  priority  is  involved  herein.  Where  a  stat- 
ute required  a  claimant  to  state  from  whom  the  debt  was  due.  it  was  held 
that  a  mistake  in  the  name  of  the  contractor  would  not  defeat  the  lien  if  it 
43  A.  &  E.  R.  Cas.— 41 
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appeared  that  the  owner  was  not  harmed  by  the  error.  Putnani  v.  Rom. 
46  Mo.  337.  In  the  case  at  bar  tbe  proof  does  s^rcvate  the  anoiuiu 
furnished  to  Hawley  from  that  which  was  furnished  to  McE)ona]d,  so  thai 
no  injury  could  possibly  occur.  In  the  Gordon  case  this  was  not  done. 
In  view  of  the  facts  stated,  we  thinlc  that  the  court  ought  i;ot  to  bavc  re- 
jected the  notice  of  lien." 

Claim  of  Ltan  Including  Mort  Than  is  Dua. — A  material  man  is  oot  de- 
feated in  his  right  to  recover  by  the  fact  that  the  claim  of  lien  filed  by  him 
includes  more  than  is  actually  due  him  if  there  be  no  fraud  in  the  error. 
Harmon  v.  San  Francisco  S  S.  R.  Co.,  Cal.  Sup,  Ct,',  Oct.,  18S9,  reliearing 
May  3;  1890. 

Subcontractor's  Linn — Llan  Only  for  Quantum  Meruit.— In  Morris  ;. 
Louisville,  N.A.AC.  R.  Co.,  Ind.  Sup.  Ct.,  May  i,  1890,  it  was  held  that  ibe 
lien  given  by  statute  to  a  subcontractor  is  only  for  the  reasonable  v.'.luc 
of  the  work  and  material  supplied,  and  not  for  the  price  fixed  by  his  contract 
with  the  principal  contractor,  the  statute  providing  that  subcontractors 
shall  have  a  lien  "to  the  extent  and  value  of  the  work  and  labor  perfomied 
or  material  furnished,  or  both."  The  court  said  :  "  We  think  these  acts 
must  be  so  construed  as  to  give  persons  who  furnish  materials  for,  or  do 
work  in  the  construction  of  a  railroad,  a  lien  for  the  reasonable  value  ol 
such  work  and  materials.  We  cannot  assent  to  the  assertion  of  the  ap- 
pellants thdt  the  contract  between  the  principal  contractor  and  tbe  sub- 
contractors furnishes  the  standard  (or  measuring  the  extent  of  the  lien. 
We  do  not  believe  that  a  railroad  company  can  be  made  liable  for  more 
than  the  value  of  the  work  and  materials,  no  matter  what  may  be  the  price 
fixed  by  the  contract  between  the  principal  contractor  and  the  subcon- 
tractors. The  theory  upon  which  the  statute  proceeds  is  that  the  railroad 
shall  be  liable  for  the  value  of  the  materials  furnished  and  work  done,  an<l 
it  was  not  contemplated  that  subcontractors  should  hold  the  railroad  prop- 
erty for  profits  they  might  realize  under  their  contract.  .All  that  tbe  stat- 
ute contemplates  is  that  they  shall  not  lose  the  value  of  their  wori  and 
materials.  It  ia,  indeed,  doubtful  whether  it  would  be  within  tbe  po"'^'' 
of  the  legislature  to  create  a  lien  b^ond  the  value  of  the  work  and  mate- 
rials, and  thus  make  secure  the  profit  of  the  subcontractor  ;  but,  hoirever 
this  may  be.  we  think  it  clear  that  it  was  not  the  intention  of  the  i^isla- 
ture  to  authorize  subcontractors  to  hold  the  property  of  a  railroad  com- 
pany bound  for  the  profits  which  they  might  realize  under  their  contract 
with  the  principal  contractor." 

Foraclosure  of  Lisn— StayinK  Execution  While  Other  Claims  art  Pt[Hii«(- 
—In  Eaton  I/,  Cleveland,  St.  L.  *  K.  C.  R.  Co.,  41  Fed.  Rep.  421,  it  "as 
held  that  under  Rev.  St.  Mo.  1879,  |  3215,  an  execution  sale  undera  judg- 
meat  foreclosing  a  mechanics'  or  contractors'  lien  against  a  railroad  is  for 
the  benefit  of  all  lienholders  who  have  obtained  judgment  at  the  time  oi 
the  sale.  Accordingly,  where  judgment  had  been  obtained  by  two  li*'^- 
holders,  and  zo  or  more  suits  to  enforce  other  liens  against  the  same  prop- 
erty were  pending,  but  judgment  had  not  been  reached,  held  that,  to  pre- 
vent a  sacrifice  of  the  judgment  debtors'  interest,  and  to  avoid  the  expense 
of  numerous  sales,  and  complications  of  title  resulting  from  same,  the 
court  would  temporarily  stay  execution  on  the  first  judgment  until  **'•*'' 
claims  were  reduced  to  judgment. 

Enforcement  of  Lien  Against  Land  Appurtenant  to  Depot^Plsidiii('~~^ 
complaint  in  an  action  to  foreclose  a  mechanics'  lien  for  materials  fur- 
nished in  the  erection  of  depot  buildingsaileged  that  the  land  sougW°^ 
suhiecied  to  the  lien  was  ■'  appurtenant  and  necessary  to  the  convenient  am) 
ordinary  use  of  the  depot  buildings  and  appurtenances."  The  company."" 
its  answer  alleged  that  it  had  long  smce  had  its  road  in  operation;  that !W 
land  m  question  became  part  of  its  property  long  belore  the  erection  of  the 
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depot  buildings  ;  and  that  it  was  incident  to  its  franchise,  and  indispensa- 
ble to  the  operation  of  its  road.  Held,  that  the  complaint  did  not  admit 
the  allegation  contained  in  defendant's  answer,  and  that  the  court  erred 
in  striking  the  denial  from  the  replication.  Helena  Lumber  G>  v,  Mon- 
tana Cent.  R.  Co.  (Mont.),  zi,  Pac.  Rep.  702. 


New  York,  West  Shore  &  Buffalo  R.  Co. 

{New   York  Court  of  Appeals,  Second  Division  March  18,  iSpo.) 

Contract  to  Build  Station— Sp»e iff c  Parfbrmanca— Jadlclal  DIteratlon.— 
The  doctrine  that  specific  performance  of  a  contract  will  not  be  decreed 
where  it  will  result  m  great  hardship  and  injustice  or  in  a  case  where  the 
public  interests  would  be  prejudiced  thereby,  applied  to  a  case  where  a  land- 
owner who  had  conveyed  to  a  railroad  company  a  right  of  way,  sought  to 
enforce  the  specific  performance  of  a  contract  to  build  a  station  upon  the 
side  of  a  steep  mountain  in  a  sparsely  settled  district,  where  the  public 
travel  would  be  greatly  delayed  by  the  stoppage  of  trains. 

Appeal  from  a  judgment  rendered  in  the  General  Term  of 
the  Supreme  Court,  Second  Department,  in  favor  of  the  de- 
fendant in  an  action  by  Clarence  R.  Conger  and  another  against 
the  New  York,  West  Shore  &■  Buffalo  Railway  Company. 

Clarence  R.  Conger,  for  appellants. 

Caivin  Frost,  for  respofident. 

Haight,  J. — This  action  was  brought  to  compel  a  specific 
performance  of  a  contract     The  Jersey  City  &  Albany  Rail- 
way Company  was  incorporated  for  the  purpose  of 
constructmg  and  operating  a  railroad   from  Fort  *••**• 

Montgomery,  in  the  county  of  Orange,  to  a  point  on  the  Hud- 
son river  opposite  to  the  city  of  New  York,  As  such  incor- 
poration  it  entered  into  a  written  agreement  with  one  Cath- 
erine A,  Hedges,  the  plaintiffs'  grantor,  in  and  by  the  terras 
of  which  she  gave  to  the  company  a  right  of  way  across  her 
premises  in  Rockland  county  upon  certain  conditions,  one  of 
which  was  that  the  company  snnuld  locate  a  station  in  the 
gorge  commonly  known  as  the  "  Long  Clove,"  and  stop  there- 
at  five  express  trains  each  way  daily.  Subsequently  the  Jer- 
sey City  &  Albany  Railway  Company  was  consolidated  with 
the  North  River  Railway  Company,  under  the  name  of  the 
North  River  Railroad  Company,  and  that  company  was  con- 
solidated with  the  defendant,  which  was  incorporated  for  the 
purpose  of  constructing  and  operating  a  railroad  from  the 
New  Jersey  state  line,  through  the  state  of  New  York,  to  the 
city  of  BuBalo.     The  defendant  has  entered  upon  the  lands  of 
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the  said  Catherine  A.  Hedges,  and  constructed  its  roadbed 
across  the  same,  but  it  has  not  constructed  any  station  there- 
on in  the  Long  Clove  gorge,  or  stopped  any  of  its  eipress 
trains  thereat.  The  trial  court  has  found  as  facts  thai  a  suit- 
able station  for  the  accommodation  of  passengers,  and  the 
receipt  anddelivery  of  freight,  at  the  Long  Clove  gorge,  could 
be  built  by  the  defendant  only  at  a  considerable  expense,  be- 
cause of  the  nature  of  thegroundat  that  point;  thattheplace 
where  the  plaintiffs  demand  that  the  station  be  located  is  near 
the  mouth  of  a  long  tunnel,  and  at  a  sharp  curve  in  the  de- 
fendant's railroad,  upon  the  side  of  a  steep  mountain  ap- 
firoached  by  steep  grades  in  both  directions ;  that  it  issparse- 
y  settled,  and  if  a  station  were  established  there  it  would  be 
of  no  use  to  the  public ;  that  very  little,  if  any,  benefit  would 
result  to  the  plaintiffs,  by  the  erection  of  a  station,  or  the  stop- 
page of  the  trains  thereat ;  that  the  public  convenience  would 
not  be  promoted,  but  the  public  travel  would  be  delayed ;  and, 
as  a  conclusion  of  law,  that  a  specific  enforcement  of  the  agree- 
ment would  work  hardship  and  injustice  to  the  defendant,  and 
such  enforcement  will  not  subserve  the  ends  of  justice:  thai 
specific  performance  should  be  denied,  and  the  plaintiffs  left 
to  their  action  for  damages  for  a  breach  of  the  contract  The 
evidence  sustains  the  findings  of  the  trial  court,  which  have 
been  affirmed  by  the  general  term.  The  questions  for  our 
consideration  are  therefore  narrowed  to  a  determination  as 
to  whether  the  conclusions  of  law  reached  are  justified  under 
the  findings  of  fact. 

It  has  been  the  well  settled  doctrine  of  this  court  thatthe 
specific  performance  of  a  contract  is  discretionary  with  the 
court,  and  that  performance  will  not  be  decreed 
where  it  will  result  in  great  hardship  and  injustice 
to  one  parly,  without  any  consideration,  gain,  or 
utility  to  the  other,  or  in  a  case  where  the  public 
interest  would  be  prejudiced  thereby.  Clarke  v.  Rochester, 
L.  &  N.  F.  R.  Co.,  18  Barb.  (N.  Y.),  350 ;  Trustees  of  Columbia 
College  7'.  Thacher.  87  N.  Y.  311-317;  Murfeldti'.  New  York, 
W.  S.  &  B.  R.  Co.,  102  N.  Y.  703,  25  Am.  &  Eng.  R,  Cas..i44; 
Day  V.  Hunt.  1 12  N.  Y.  igi-igs- 

As  we  have  seen,  the  Long  Clove  gorge  is  located  upon  the 
side  of  a  steep  mountain,  in  a  sparsely  settled  district,  and  is 
approached  by  a  steep  grade,  and  that  a  passenger  station, 
with  an  approach  thereat,  could  be  constructed  only  at  a  con- 
siderable expense.  These  are  reasons  worthy  of  considera- 
tion, but,  if  there  were  no  others,  the  trial  court  might  not 
have  deemed  them  sufficient  to  refuse  specific  performance. 
But  they  are  followed  by  another,  which  gives  additional 
force  and  weight,  and  that  isthat  the  public  travel  will  be  de- 


izcdbyGoOglC 


layed  by  the  stoppage  of  the  trains,  and  that  the  public  con- 
venience will  not  be  promoted.  The  defendant  is  a  corpora- 
tion organized  under  the  laws  of  the  state,  and  is  a  common 
carrier  of  passengers  and  freight.  Its  duties  are  largely  of  a 
public  nature,  and  it  is  bound  to  so  run  its  trains  and  operate 
its  road  as  to  promote  the  public  interest  and  convenience, 
and,  in  view  of  the  fact  that  but  little  if  any  benefit  would  re- 
sult to  the  plaintiffs  by  the  erection  of  a  station  and  the  slop- 
page  of  trains  thereat,  as  found  by  the  trial  court,  it  appears 
to  us  that  that  court  properly  refused  to  decree  specific  laer- 
formance  and  remanded  the  plaintiffs  to  their  action  for  dam- 
ages. The  judgment  should  be  affirmed,  with  costs.  All 
concur,  except  Brown,  J.,  not  sitting, 

Specrfic  Parformance  of  Contractt  with  Railway  Companies— Contractt to 
Convey  or  Purchata  Land. — The  equitable  doctrine  of  specific  performance  is 
most  frequently  invoked  in  cases  of  agreements  between  the  railway  company 
and  land  owners,  providing  for  a  conveyance  to  the  company  of  a  right  of 
way  for  its  road.  The  rule  is  well  settled,  that,  in  the  absence  of  unusual 
circumstances,  an  action  for  speciflc  performance  will  lie  on  behalf  of  a 
railway  company  which  has  performed  any  conditions  imposed  upon  it  to 
compel  a  land  owner  to  carry  out  a  contract  entered  into  by  him  to  convey 
such  right  of  way.    Chicago  &  S.  W.  R.  Co.  v.  Swinney,  38  Iowa  182. 

Thus  in  Ottumwa,  C.  F,  &  St.  P.  R.  Co.  v.  McWilliams.  71  Iowa  164,  29 
Am.  &  Eng  R.  Cas  534,  specific  performance  of  a  contract  made  after  two 
surveys  but  before  the  construction  of  the  road  by  which  a  land  owner 
agreed  to  convey  a  right  of  way  was  decreed  although  the  contract  did  not 
fix  the  exact  location.  It  was  held  also  in  this  case  that  specific  perform- 
ance should  not  be  refused  because  the  value  of  the  land  taken  far  exceeded 
the  sum  agreed  to  be  paid,  the  building  of  the  road  being  named  in  the 
contract  as  part  of  the  consideration.    So  a  railroad  corporation  may  n; 


n  a  bill  in  etiuily  for  the  specific  performance  of  a  contract  to  purchase 
of  them  land  which  they  have  purchased  for  the  purpose  oi  having  gravel 
dug  therefrom  and  transported  at  a  certain  freight  over  their  road,  to  be 
delivered  to  and  used  by  a  third  party.  Old  Colony  R.  Co.  v.  Evans,  6 
Gray  (Mass.),  25.  And  where  a  railroad  company  enters  into  a  contract 
for  the  exchange  of  land  and  it  is  afterwards  consolidated  with  another 
company  under  an  agreement  by  which  its  property  is  transferred  to  the 
consolidated  company  subject  "to  all  liens,  charges  and  equities  pertain- 
ing thereto,"  the  obligaiion  of  the  contracting  company  to  specifically  per- 
form the  contract  for  the  exchange,  devolves  upon  the  consolidated  com- 
pany, and  can  be  enforced  against  it.  Union  Pac.  R.  Co.  i/.  McAlpine,  1 29 
\J.  S.  305. 

A  bond  executed  by  a  land  owner  to  a  railroad  company  in  considera- 
tion of  the  location  of  a  depot  and  station  house  in  a  certain  locality,  con- 
ditioned to  convey  a  right  of  way  through  a  certain  tract  of  land  belonging 
to  him.  "  and  also  seven  acres  of  land  m  said  section,  tract  and  orchard, 
adjoining  to  said  right  of  way  on  either  side  thereof,"  is  not  so  indefinite 
that  specific  performance  cannot  be  decreed.  Chidester  v.  Springfield  Sc 
III.  S.  E.  R.  Co..  59  III.  87,  II  Am.  Ry.  Rep.  183. 

The  rule  is  also  applicable  where  a  party  agrees  under  seal  to  permit  a 
railway  corporation  to  construct  a  road  over  his  land,  and  agrees  to  convey 
his  land  to  the  corporation  for  a  certain  sum  after  the  road  is  definitely 
located  with  a  condition  in  the  deed  that  It  shall  be  void  when  the  road 
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shall  cease  or  be  discontinued  ;  specific  performance  of  such  agreeiaeot 
may  be  decreed  after  the  road  is  constructed  over  the  land  although  the 
corporation  did  fiot  expressly  bind  itself  to  take  or  to  pay  for  the  land. 
But  where  in  such  a  case  the  corporation  takes  the  land,  constructs  a  roui 
over  it,  and  is  for  three  or  four  years  in  actual  possession  and  use  of  all  the 
privileges  which  the  performance  of  the  party's  agreement  would  give,  and 
then  files  a  bill  against  him  for  specific  performance  of  his  agrvenient,  ibc 
bill  will  not  be  dismissed  on  the  ground  of  unreasonable  delay  in  filing  it. 
Western  R.  Co.  -v.  Babcock.  6  Met.  (Mass.),  646.  A  land  owner  agreed  to 
convey  certain  lands  to  a  railway  company  in  consideration  ot  its  loca- 
ing  and  maintaining  a  depot  on  a  certain  location.  In  an  action  for  spe- 
cific performance  defendant  objected  that  there  was  no  mutuality  because 
the  company  could  not  be  compelled  to  maintain  the  depot  on  the  stipu- 
lated location.  Held,  that  theobjection  was  not  valid, as  the  plaintiff  could 
be  so  compelled.    Minneapolis  &  St.  L.  R.  Co.  v.  Cox,  76  Iowa  306, 

Wilson  V.  West  Hartlepool  R.  Co..  2  De  G.  J.  &  S.  475.  was  a  case  where 
an  agent  of  a  railway  company,  without  any  direct  authority,  agreed  to  sell 
to  the  plaintiS  a  piece  of  land  of  the  company  at  a  certain  price  per  acre. 
Some  of  the  terras  were  that  the  company  should  lay  down  a  branch  rail- 
way to  the  land  ;  that  the  plaintift  who  was  going  to  erect  iron  works  on 
the  land,  should  use  the  company's  railway  in  preference  to  others— use  it 
whenever  reasonably  practicable,  and  for  the  longest  distance  it  was  reason- 
ably capable  of  use :  and  that  the  traffic  to  and  from  the  works  should 
be  conveyed  on  the  terms  of  a  certain  prior  agreement  between  the  par- 
ties reiatmg  to  another  piece  of  land  bought  by  the  plaintiff  fromthecoia- 
pany,  and  tlie  other  stipulations  of  that  agreement  carried  out.  The  com- 
pany's surveyor  measured  the  land,  the  company's  engineer  laid  down  the 
branch  railway  to  it,  the  plaintiff  was  let  into  possession,  and  his  machinery 
was  brought  in  the  company's  wagons  to  the  land,  and  there  depcsiied. 
After  this  the  company  refused  to  complete  the  sale.  On  an  appeal  from 
a  decree  of  the  master  of  the  rolls,  directing  a  specific  performance,  ^'U. 
'  the  Lord  Justice  Turner,  dissentiente.  Lord  Justice  KNIGHT  BRUCE 
.._at  the  stipulation  as  to  the  use  of  the  defendant's  railway  by  theplaimi^ 
did  not  render  a  decree  for  specific  performance  improper;  for  Uiatthe 
insertion  of  a  covenant  to  that  effect  would  effectuate  what  the  parties 
must  be  held  to  have  contemplated. 

In  Rossv.  Chicago,  etc.,  R.  Co.,  77  I".  i«7.  it  was  held  that  the  right  of 
a  land  owner  to  rescind  a  contract  for  the  conveyance  of  a  right  M  way 
should  be  exercised  before  the  railway  company  had  expended  money  on 
the  faith  of  it,  and  that  an  action  for  specific  performance  of  the  agreement 
would  lie. 

A  court  of  equity,  however,  will  not  compel  specific  performance  of  a 
contract  to  convey  a  right  of  way  where  the  meaning  of  the  contract  is 
doubtful.  Boston  &  M.  R.  Co.  v.  Babcoclt,  3  Gush.  (Mass.).  228.  Thus  m 
Shenandoah  Valley  R.  Co.  v.  Lewis,  76  Va,  833,  12  Am.&  Eng.  R.Cas.jOS^ 
it  was  held  that  a  contract  by  a  land  owner  to  convey  a  right  of  way  lo  a 
railroad  company  was  not  sufficiently  certain  and  definite  m  its  terras  and 
in  all  the  parts  and  was  not  clearly  enough  proved  for  the  court  to  £'?,'''„* 
decree  of  specific  performance.  And  in  Stewart  v.  London  &N.  ^'■'j- 
Co.,  I  DeG.  M.  &  G.  721,  an  agreement  between  a  land  owner  and  a  rail- 
way company  was  held  not  to  be  sufficiently  definite  to  be  enforced  spec"- 
icaily  on  a  claim  filed  by  the  land  owner.  .  . 

After  the  execution  of  a  contract  to  grant  to  a  railway  company  a  rign 
of  way  across  land  in  consideration  of  which  the  company  stipulate''. '" 
perform  certain  acts,  a  deed  of  the  right  of  way  was  executed  contain"* 
a  different  stipulation;  -4f/rf,  that  the  contract  was  merged  in  the  deeo  a" 
cannot  be  specifically  enforced.  -Shenandoah  Valley  R.  Co,  v.  Dunlap- 
(Va.).  10  S.  E.  Rep.  239. 
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If  the  agreement  is  shown  to  have  been  executed  on  certain  conditions 
vhich  were  never  complied  with,  the  action  will  not  lie.  Hastings  &  A.  R. 
Co.  V.  Miles.  56  Iowa  447,  6  Am.  &  Eng.  R.  Cas.  606.  Or  if  the  contraa  in 
within  the  statute  of  frauds.  Thus,  piaintiS  orally  agreed  with  defendant 
who  was  anxious  to  obtain  a  right  of  way  through  his  property,  that  in 
consideration  of  a  grant  of  the  same  it  would  build  a  depot  upon  his  land  ; 
Ae/J,  a  contract  concerning  an  interest  in  land  within  the  statute  of  frauds 
and  that  bo  specific  performance  thereof  could  be  decreed.  Haisten  v. 
Savannah,  etc..  R.  Co.,  51  Ga.  199,6  Am.  Ry.  Rep.  424.. 

Specific  performance  will  not  be  decreed  on  a  bill  tiled  by  the  company 
more  than  three  years  after  the  other  party  has  refused  to  perform  a  con- 
tract and  after  the  road  has  been  located  over  otfier  land  including  a  small 
portion  of  his  and  after  this  land  has  greatly  increased  irr  value  without  any 
steps  taken  by  the  corporation  meantime  to  enforce  the  agreement.  Bos- 
ton &  M.  R.  Co.  V.  Bartlett,  10  Gray  (Mass.),  384. 

In  the  bill  for  specific  performance,  all  matters  must  be  considered  as 
merged  in  the  agreement,  and  if  the  land  owner  intended  to  claim  larger 
compensation  in  case  one  route  should  be  adopted  rather  than  another,  he 
should  have  so  stipulated  in  his  agreement.  Nor  can  the  land  owner  al- 
lege a  mistake  which  arose  from  his  not  reading  or  hearing  the  agreement 
read  when  he  had  the  means  offered  him  of  doing  so.  Western  R.  Co.  v, 
Babcock.  6  Met.  (Mass.),  646. 

The  right  to  specific  performance  in  this  class  of  cases  is  reciprocal  and 
the  land  owner  may  compel  performance  of  a  contract  by  the  company  to 
purchase.  Inge  v.  Buckingham,  etc..  R.  Co.,  3  DeG.  M.  &  G.  658  ;  William 
V.  St.  Geo^es  Harbor  Co.,  2  DeG.  4  J.  49.  The  defendant,  a  railroad 
corporation,  took  possession  of  land  required  for  its  track  belonging  to 
plaintiff,  under  an  award  made  by  three  appraisers,  in  pursuance  01  an 
agreement  that  defendant  should  pay  the  amount  appraised  upon  the  ten- 
der of  a  valid  deed  by  plaintiff,  giving  a  title  free  from  incumbrances,  with- 
in ten  days  after  receivina  notice  of  such  award.  The  deed  was  tendered 
to  the  defendant  within  trie  ten  days,  but  an  incumbrance  upon  the  land 
was  not  removed  until  after  the  expiration  of  that  time.  Defendant's 
workmen  commenced  operations  upon  the  land  immediately  after  the 
award,  and  defendant  continued  in  possession  to  the  time  of  this  action. 
'ormance  of  the  contract,  A^/d,  that  thedt 
^  defense  of  the  failure  of  the  plaintiffs  t 
tender  a  deed  conveying  to  it  an  unincumbered  title  within  the  time  lim- 
ited by  the  agreement.  Viele  v.  Troy  &  B.  R.  Co.,  20  N.  Y.  184.  And  in 
Hawkesw.  Eastern  Counties  R.  Co.,  5  H.  L.  Cas.  331.  t  De  G.  M.  &  G.737. 
a-railway  company  was  held  bound  to  specifically  perform  an  agreement 
to  purchase  land,  and  it  was  not  a  valid  objection  to  the  enforcement  of 
the  contract  that  to  make  good  a  title  would  involve  the  necessity  of  an 
application  to  parliament. 

But  where  the  location  of  a  railway  or  highway  for  which  the  land  was 
purchased  was  abandoned  the  vendor  who  has  remained  in  possession 
cannot  maintain  a  bill  for  specific  performance.  Whitney  t/.  New  Haven, 
23  Conn.  6^4.  And  in  Webb  J-.  Direct  London  &  Portsmouth  R.  Co., 
9  Hare,  129,  i  De  G.  M.  &  G.  521,  it  was  held  that  the  claim  of  a  land 
owner  for  a  specific  performance  of  an  agreement  by  a  railway  company 
to  pay  a  certain  amount  for  his  land  should  not  be  allowed  after  the  atian- 
donment  of  tlie  railway,  since  a  decree  would  produce  more  injustice  than 
justice. 

The  parties  seeking  a  specific  performance  of  an  agreement  by  a  railway 
company  to  convey  land  must  not  be  chai^eable  with  laches,  or  have 
waited  until  there  had  been  a  change  of  circumstances  which  would  have 
made  the  decree  inequitable.  Missouri  Riv.,  etc.,  R.  Co.  v.  Brickley,  21 
Kan.  275. 


D.gnzcdbyGoOgIc 


©48  CONGER   V.   NEW   YORK,   W.   S.   &   B.   R.   CO.      [VOL.  4J 

Conitraetion  of  Railway. — It  is  settled  beyond  dispute  that  a  contract  to 
build  a  railway  is  not  specifically  enforceable.  Hoard  v.  Chesapeake  &  0. 
R.  Co.,  113  U.  5.  212.  South  Wales  R.  Co.  v.  Withes.  1  K.  &  }.  186; 
Munro  v.  Wivenhoe,  etc.  R.  Co..  4  De  Gex.  J.  &  S.  723 ;  Peto  v.  Brighton, 
etc,  R.  Co..  I  H.  &  N.  468 ;  heaihcote  t:  North  StaSordshire  R.  Co.,  20  L 
J.  N.  S.  Ch.  82 ;  Waring  v.  Manchester,  etc.  R,  Co  .  7  Hare,  492  ;  Ross  :. 
Union  Pac.  R.  Co.  Woolw.  (U.  S.  C,  C),  26;  Port  Clinton  R.  Co.  S'.CIe\c- 
landST.  R,  Co.,  13  Ohio  St.  544.  Qanforthi'.  Philadelphia,  etc.  R.  Co  30 
N.J.  Eq.  11;  Fallon  t'.  R.  Co..  I  Dill  (C.  C),  I2r.  But  in  Crane  !■.  Chicago, 
etc.  R.  Co.  20  Fed.  Rep.  412,  '7  Am,&  Eng,  R.  Cas.,  the  court  appeared  i'; 
admit  tliat  an  action  for  specifii^  performance  would  lie  to  compel  the  cun- 
structiun  of  a  railway,  and  held  that  in  order  to  sustain  such  an  action  i'' 
compel  the  construction  of  aline  through  a  certain  city  and  for  other  relict. 
it  was  necessary  for  the  complainant  to  prove  that  he  had  an  agreemeni 
with  the  railroad  company  whereby  the  company  was  bound  to  construct 
and  operate  the  main  line  of  its  r*ad  through  that  city. . 

EMablithm«nt  of  Terminut  and  Machine  Shop*, — A  contract  by  a  railroad 
company  in  consideration  of  a  donation  of  lands  to  it  by  a  city  to  establish 
its  termmusand  machine  shops  in  a  city  and  not  to  remove  them,  although 
its  own  interests  and  the  interests  of  the  public  require  their  removal,  can- 
not be  enforced  in  equity,  and  the  city  will  be  relegated  to  its  remedy  for 
a  breach  by  action  fordamagesi  Texas  $  Pac.  R.  Co,  v.  City  of  Marshall, 
136  U.  S.  393.  42  Am.  &  Ent",  K.  Cas.  637, 

Agrftement*  with  Taligraph  Companlat.— Wherea  railroad  company,  hav- 
ing a  line  of  telegraph,  grants  the  use  ot  its  poles  to  a  telegraph  company 
on  certain  conditions  and  stipulations  in  favor  of  the  grantor,  which  are 
ultra  vires,  an  injiinction  will  not  be  granted  whereby  the  grantor  will  be 
required  to  perform  other  stipulations  made  in  consideration  of  such  void 
stipulations.  Marietta,  etc.  K,  Co.  v.  Western  Union  Tel,  Co..  38  OhioSi. 
24,  10  Am.  &  Eng,  R.  Cas.  387. 

Agrsament*  with  SItapine  Car  Companies.— In  Pullman  Palace  Car  Co. 
V.  Texas  &  Pac.  R,  Co..  1 1  Fed.  Rep.  625.  the  U.  S.  C.  C,  for  the  Eastern 
District  of  Texas,  held  that  it  would  not  allow  an  injunction  to  compel  the 
specific  performance  of  continuous  covenants  between  the  two  parties  to 
the  case  running  through  a  period  ol  nine  years  over  a  vast  system  of  rail- 
ways, unreasonably  taxing  the  time,  attention  and  resources  of  the  court 
and  its  officers,  and  interfering  with  the  general  administration  of  justice. 

Maintenance  of  Siding*  and  Switch**. — In  Lydlck  !'.  Baltimore  &  O.  R. 
Co.,  17"'  ""    —   ■■  "-    "■  "—    °  '~ — ■'=■ ' •- 

was  dei 

33  Con 

anagrc 

the  cor 
land  ov 

speciiie 

capable 

R.  Co., 

Struc 

make  e 


izcdbyGoOgIC 


him  will  be  specifically  decreed  although  the  land  owner  may  also  have  an 
action  for  damans.  Storer?'.  Great  Western  R.  Co.  2  Vounge  AC,  48; 
Greene  v.  West  Cheshire  R.  Co.,  L.  R.  13  Eq.  Cas.  44. ;  Wilson  v.  Furness 
R.  Co.,  L.  R.  9  Eq.  Cas,  23.  As  where  it  agrees  to  build  crossings,  Gray  v. 
Burlington,  etc.  R.  Co.,  37  Iowa,  1 19 ;  Aikin  v.  Albany,  etc.  R.  Co.,  26  Barb 
(N.  Y.).  298  ;  Columbus  v.  T.  R.  Co.,  v.  Sieinfeld  42  Ohio  St.  449,  22  Am.  & 
Eng.  R.  Cas.  i6o.  And  a  decree  directingspecific  performance  of  a  contract 
for  the  construction  of  a  railroad  crossing  and  giving  pecuniary  damages 
for  failure  to  construct,  has  been  held  a  proper  exercise  of  equitable  juris- 
diction. Pose  V.  West  Shore  R.  Co.,  3  N.  Y.  Supp.  172.  Norcan  a  railway 
company  set  up  the  inconvenience  to  the  public  by  the  interference  with  the 
traffic  as  a  reason  for  not  performing  their  agreement  with  a  land  owner 
■  to  make  a  crossing  in  a  particular  manner.  Raphael  v,  Thames  Vallev  R. 
Co..  L.  R.  2  Eq.  37  ;  3  Ch.  147.  But  in  Clarke  'j.  Rochester,  etc.  R.  Co.  18 
Barb.  (N.  Y, 1.350,  it  was  held  that  Che  circumstances  were  such  that  it  would 
be  inequiiable  and  unjust  to  adjudge  the  specific  performance  of  a  statutory 
duty  of  a  railway  company  to  construct  a  private  crossing  for  a  land  owner. 

In  Aikin  v.  Albany,  etc.  R.  Co,.  26  Barb  (N.  Y.),  298,  and  Storer  v.  Ct. 
Western  R.  Co.,  2  Vounge  &  C.  48,  it  was  held  that  an  agreement  on  the 
part  of  a  railway  company  in  consideration  of  a  grant  of  right  of  way  to 
construct  and  maintain  a  passage  under  the  railway  was  specifically  en- 
forceable. But  in  Munfeldt  v.  New  York.  W.  S.  &  B.  R.  Co.,  102  N.  Y. 
703.  25  Am.  &  Eng.  R.  Cas.  144,  it  was  held  that  the  facts  in  the  case  were 
such  that  the  perfcrmance  of  a  contract  made  by  a  railway  company  with 
a  land  owner  to  construct  a  passage  way  under  the  railroad  would  cause 
great  burden  and  expense  to  the  defendant  and  would  be  of  little  use  to 
the  plaintiff,  it  was  within  the  discretion  of  the  court  to  refuse  a  decree  of 
Specific  performance,  and  referred  the  plaintiffs  to  their  remedy  at  law. 
And  in  Columbus  &  S.  R.  Co.  v,  Watson.  26  Ind.  ;o,  it  was  held  that  a  suit 
for  specific  peformance  will  not  lie  upon  a  covenant  by  a  railway  company 
to  maintain  and  keep  in  proper  repair  cattle  guards  upon  the  land  ol  the 
plaintiff. 

A  court  of  chancery  in  Georgia  has  no  jurisdiction  tocompela  domestic 
■corporation  to  go  into  a  foreign  state  and  specifically  execute  a  contract 
for  a  right  of  way  by  opening  ditches  on  complainant's  land,  constructing 
and  keeping  in  repair  cattle  guards  thereon,  and  on  its  failure  thus  to  per- 
form to  enforce  that  decree  by  attachment  and  sequestration  of  its  property 
in  Georgia.  Port  Royal  R.  Co.  i'.  Hammond,  58  Ga.  523,  16  Am.  Ry.  Rep. 
loS. 

In  Hooper  v.  Savannah  &  M.  R.  Co,  69  Ala.  529.  14  Am.  &  Eng.  R.  Cas. 
356,  a  contract  made  by  a  railway  company  with  a  land  owner  to  perform 
certain  work  on  streets  contiguous  to  his  lots  in  consideration  ol  a  grant 
of  right  ol  way,  was  held  specifically  enforceable. 

Conitruction  of  Depot  and  Running  of  Trains. — Contracts  to  maintain 
stations  have  been  specifically  enforced  in  England.  Earl  of  Lindsay  v. 
Great  Northern  R.  Co,,  19  Eng.  L.  &  Eq.  87 ;  Rigby  v.  Great  Western  R. 
Co.,  4  Eng.  R.  &  Canal  Cas.  175.  On  the  purchase  of  land  by  a  railway 
company  in  183S,  the  company  covenanted  with  the  landowners  that  a 
piece  of  the  land  purchased  should  for  ever  thereafter  be  used  as  a  first 
class  station.  The  station  was  built,  and  the  railway  was  completed  m 
1842 ;  the  railway  company  was  afterwards  made  pari  of  a  company  with  a 
much  greater  length  of  railway.  In  1869  the  land  owner  filed  a  bill  to  com- 
pel the  company  to  build  a  larger  station,  and  to  stop  all  the  trains  at  that 
station  :  Held,  that  as  the  existing  station  had  not  been  objected  to.  and 
had  remained  for  many  years,  and  as  it  did  not  appear  that  the  passengers 
were  numerous,  the  court  would  not  compel  a  larger  station  to  be  built : 
but  that  as  many  trains  as  stopped  at  any  other  station  between  the  ter- 
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mini  of  the  original  railway,  excepting  mail,  express  and  special  trains 
must  stop  at  this  station.  Hood  v.  Nonh  Eastern  R.  Co.  L.  R.8  Eq.  666; 
S  Ch.  52S- 

In  Corporation  of  City  of  St.  Thomas  v.  Credit  Valley  R.  Co..  11 
Out.  App.  Rep.  273,  affirming  s.  c.  7  Ont.  Rep.  332,  it  was  held  that  where 
a  railway  company  violated  a,  contract  to  run  trains  to  a  certain  statioa. 
owing  to  the  fact  that  another  company  had  ceased  to  permit  the  use  of 
its  track  to  such  station,  there  was  no  case  in  which  the  company  should 
be  directed  to  specifically  perform  their  contract  and  run  trains  to  the  sta- 
tion, but  that  plaintifis  were  entitled  to  a  reference  as  to  damages  for  a 
breach  of  the  contract. 

Blanchard  v.  Detroit,  etc.  R.  Co..  31  Mich.  43,  was  a  case  where  a  land 
owner  conveyed  a  right  of  way  to  a  railroad  company  upon  the  condition 
that  it  should  build  a  depot  on  the  land  and  stop  a  certain  number  of  trains 
thereat.  The  company  took  possession  ot  the  land  and  built  the  road  but 
refused  to  build  the  depot  or  stop  the  trains.  The  court  held  that  the 
language  of  the  deed  amounted  to  a  condition  subsequent  but  not  a  cove- 
napt.  but  they  said  that  even  if  the  language  ot  the  deed  had  amounted  to 
a  covenant  the  court  could  not  have  specifically  enforced  it.  See  also 
Haiston  v.  Savannah,  etc.  R.  Co.  ;i  Ga.  199,  6  Am.  Ry.  Rep.  424.  Ci^n- 
par^  Minneapolis,  etc.,  R.  Co.  v.  Cox.  76  Iowa  306. 

Fencing  Road  and  Paymtntof  Fraight  Bondsi — Suitagainsta  railroad  com- 
pany upon  a  contract  by  which  the  company  agreed,  in  considerUioo  of 
the  right  of  way.  to  fence  the  road  through  the  lands  of  the  plaintiff,  to 
pay  him  fifty  dollars  in  freight  bonds,  and  to  release  him  from  a  subscrip- 
tion to  the  stock  of  the  company.  The  complaint  alleeed  a  failurcto  per- 
form on  the  part  of  the  company,  and  that  a  judement  for  damt^es  would 
be  unavailing,  by  reason  of  the  insolvency  of  trie  company.  Prayer  for 
specitie  performance  and  other  proper  relief.  J/elii,  that  the  complaint 
made  a  case  for  damages  but  not  for  specific  performance.  Cincinnati  & 
C.  R.  Co.  V.  Washburn.  25  Ind.  259. 

Carriag*  ef  Qoodi  from  Certain  Platform, — A  court  of  equity  will  not  en- 
force specific  performance  of  a  contract  with  a  railway  company  to  take 
freights  from  a  certain  platform.  There  is  an  adequate  remedy  at  law  ia 
an  action  for  damages.     Atlanta  &  West  Point  R.  Co.  v.  Speer,  31  Ga.  550. 

Agreement  with  Contrartori.— In  South  Wales  R.  Co.  v.  Withes,  S  &* 
G.  M.  fiG.  880;  I  K.  &  J.  1K6.  an  agreement  between  a  railway  company  and 
railway  contractors  for  the  construction  of  a  branch  railway,  was  held  to 
be  too  vague,  obscure  and  uncertain  to  be  enforced  in  a  specific  perfonn- 
ance  suit.  It  was  held  that  while  the  court  may  execute  an  agreement 
framed  in  general  terms  where  the  law  will  supply  the  details,  yet.  if  those 
details  are  to  be  supplied  in  modes  which  cannot  be  adopted  by  the  court, 
there  is  no  concluded  ngreement  which  can  be  enforced  in  equity. 

Repair  of  Road, — Equity  will  not  enforce  the  performance  of  a  contract 
to  repair  a  railway  for  a  period  of  many  years.  Oregon  R.  Co.  i'.  Oregon 
K.  &N.  Co.,  37Fed.  Rep..733- 

CroHJng  of  Two  Railways. — One  railroad  company  in  consideration  of  the 
rii;lit  to  cross  gave  the  other  a  right  to  cross  in  the  future ;  Mii,  that  spe- 
ciric  performance  of  tlie  agreement  would  not  lie  decreed  where  the  cross- 
ing was  to  be  at  a  place  not  contemplated  by  the  partiesand  where  it  would 
do  a  very  great  damaije  to  tlie  former  company,  namely,  by  crossing  a  drin 
and  freight  yard,    Coe  t'.  New  Jersey  Midland  R.  Co..  31  N.  J.  Eq.  loS- 

But  in  inhabitants  of  Montclairv.  New  York  &G.  L.  R.  Co.,  4iN.  J-Eq. 
436,  40  Am.  &  Eng.  R.  Cas.  342,  it  was  held  that  a  duty  imposed  hy  statute 
upon  a  railway  company  to  construct  a  bridge  over  the  right  of  way  ol 
another  company  was  enforceable  in  equity  in  a  bill  to  compel  specific  per- 
formance in  accordance  with  a  provision  in  the  statute  imposing  the  ol>- 
Ji^ation. 
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Traffic  and  OperstincAKraamsnt  Batween  Two  Roads. — Specific  perform- 
ance will  be  decreed  to  enforce  contracts  of  a  permanent  nature  between 
railroad  corporations  (or  running  on  and  use  of  each  other's  tracks  or  of  ttie 
track  of  one  corporation  by  the  trains  of  another.  Rorer  on  Railroads,  p. 
1457 ;  Great  Northern  R.  Co.  v.  Manchester,  etc.  R.  Co.,  10  Eng.  L.  &  Eq. 
II  ;  Great  Northern  R.  Co.t'.  Eastern  Counties  R.  Co.,  9  Hare,  306;  ij  Eng. 
L.  &  Eq.'2Z4:  Androsci^gln,  etc.  R.  Co. ■^.  Androscoggin  R.  Co.,  (2  Me.  417, 
In  Chic^o  &  A.  R.  G).  v.  New  York,  L.  E.  &  W.  R.  Co.  (U.  S.  C.  C.),22 
Am.  &  Eng.  R.  Cas.  265,  il  was  held  that  while  a  contract  between  two  rail- 
road companies  whereby  they  agreed  to  establish  a  despatch  freight  line  for 
their  mutual  benefit  and  profit,  while  perhaps  not  specilically  enforceable, 
yet  it  was  of  such  a  nature  that  a  breach  thereof  should  be  enjoined. 

And  in  Shrewsbury  &  D.  R-  Co.  v.  London  &  N.  W.  R.  Co.,  4  De  G.  M. 
AG.  1 1 5,  it  appeared  that  a  bill  in  Parliament  to  authorize  a  railway  com- 
pany to  grant  alease  in  perpetuity  to  another  company  of  certain  projected 
lines  was  opposed  by  a  third  railway  company  who  withdrew  their  opposi- 
tion on  an  ^reement  being  come  to,  that  during  the  continuance  of^  any 
lines  to  be  authorized  by  the  act  the  companies  should  participate  in  por- 
tions of  each  other's  profit,  and  that  the  two  former  companies  should  not 
take  traffic  on  specified  portions  of  their  lines.  He/d  that  the  ^jeement 
was  ultra  vires  and  ought  not  to  be  decreed  to  be  specificallv  performed. 

A  verbal  agreement  was  entered  into  by  the  M.  and  toe  E.  railroad 
companies  by  which  a  iunction  was  to  be  made  at  a  certain  point,  and  the 
E.  company  agreed  to  Furnish  rolling  stock  for  the  operation  of  the  M.  com- 
pany at  a  certain  sura  per.mile.  The  M.  com^ny  was  afterwards  reorgan- 
ized, when  it  made  an  arrangement  with  the  E.  company  by  which  certain 
charges  were  to  be  made  by  the  E.  company  for  the  use  of  its  turn-table 
and  cars,  but  until  further  notice  no  charge  was  to  be  made  for  terminal 
facilities.  Charges  were  afterwards  made  Tor  terminal  facilities,  but  were 
not  enforced.  Finally  the  E.  company  refused  to  allow  the  M.  company  to 
use  its  property  any  longer.  ■  Held,  that  the  a^^reement  under  which  the  M. 
coinpany  was  allowed  to  use  the  terminal  facilities  of  the  E.  company  with- 
out chaige  was  too  indefinite  to  be  enforced  in  equity.  Port  Jervis,  M.  & 
N.  T.  R.  Co.  V.  New  York.  L.  E.  &  W.  R.  Co.,  (N.  Y.),  10  N.  Y.  Sup.  852. 

Exchange  cf  Landi, — Where  officers  of  a  railroad  company  enter  into  ne- 
gotiations and  contract  for  an  exchange  of  real  estate,  and  the  board  of 
directors  of  the  railway  company  subsequently  authorize  the  exchange  of 
the  lands  to  be  made,  and  the  deed  of  the  company  to  be  properly  executed 
and  delivered  to  the  party  with  whom  the  contract  is  made,  upon  the  per- 
formance oi certain  conditions  on  the  part  of  such  party,  and  such  condi- 
tions are  afterwards  complied  with  and  performance  of  the  contract  ten- 
dered, specific  performance  will  be  decreed.  McAlpmei',  Union  Pac.  R. 
Co.  (C.  C.).  20  Am.  &  Eng-  R.  Cas.  586. 

Paymant  ol  Fund*  by  Racaiver, — In  Woodruff  v,  Erie  R.  Co.,  93  N.  Y.  609 
16  Am.  &  Eng.  I^  Cas.  $01,  it  was  held  that  one  who  has  placed  the  means 
for  paying  a  debt  in  the  hands  of  another  (as  where  property  has  been 
leased  to  a  railway  company  in  the  hands  of  a  receiver)  upon  his  covenant 
to  pay  the  same,  may  maintain  an  action  in  equity  to  compel  the  perform- 
ance of  the  covenant  without  first  paying  the  debt ;  he  is  not  limited  to  his 
action  on  the  covenant. 

Lease  of  Refreihment  Room*. — In  1840  a  railway  company  entered  into  an 
agreement  under  seal  to  grant  A.  a  lease  for  ninety-nine  years  of  the  hotel 
to  be  erected  at  X.  station,  with  power  for  the  company  to  determine  the 
lease  if  any  complaint  as  to  the  mode  of  carryingon  the  business  should  not 
be  remedied  within  three  months  after  notice  of  such  complaint.  It  was 
also  agreed  that  the  lessees  "should  have  the  occupation  of  the  refreshment 
rooms  at  X.  station,  subject  to  the  same  restrictions  and  provisions  as  re- 
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late  to  the  carrying  on  the  business  of  the  hotel,  both  as  regards  the  qual- 
ity and  prices  of  provisions,  and  management  thereof. "  The  lease  granted 
in  pursuance  of  this  agreement  was  confined  to  the  hotel,  and  contained 
no  mention  of  the  refreshment  rooms.  The  refreshment  rooms  on  the 
up  line  adjoining  the  hotel  had  been  always  occupied  with  it.  In  1S19  B., 
a  director  of  the  company  (head  of  a  firm  at  X.,  who  were  assignees  of  the 
lease  of  the  hotel),  erected  at  a  cost  of  ^^oo,  refreshment  rooms  on  the 
down  line  pursuant  to  alleged  agreement  with  tlie  company  that  his  titm 
should  have  a  lease  of  such  refreshment  room  for  a  term  cu-exter.sive  wiih 
the  lease  of  the  hotel.  The  only  evidence  of  such  agreement  was  thii 
minute  in  the  bixjks  of  the  company  :  "  A  ground  rent  of  £6  per  annum 
was  ordered  to  be  li.xed  for  the  new  refreshment  rooms  built  by  the  leasees 
at  the  down  station  in  X."  In  1867  the  company  gave  notice  to  C,  the 
assii^nee  from  B.  of  the  lea.se  and  occupier  of  both'  refreshment  rooms,  that 
their  arrangements  with  reference  lo  a  new  station  (recently  erected)  at  X. 
would  involve  the  determination  of  his  tenancy  of  the  existing  refresh- 
ment rooms:  J/M  1.  As  to  the  refreshment  rooms  on  the  down  line, 
that  no  agreement  of  which  the  specific  performance  could  be  granted 
was  proved,  and  that  in  any  case  the  court  could  not  enforce  specific 
performance  ol  an  agreement  by  a  director  with  the  company  for  the  ben- 
efit of  himself  or  his  firm.  2.  As  to  the  upper  refreshment  rooms,  tiiat 
the  occupation  was  not  determinable  at  the  mere  will  of  the  company,  and 
that  C.  was  cniitled  to  have  the  agreement  of  1840  carried  into  effect  bi- 
having  a  deed  executed  to  him  as  the  assign  of  A.,  with  all  proper  provis- 
ions granting  the  right  of  occupation  of  the  upper  refreshment  rooms  to 
him,  his  assigns,  and  nominees,  being  tenants  of  the  hotel,  subject  to  the 
provisions  and  restrictions  contained  in  the  agreement.  Flan^;an  v.  Great 
Western  R.  Co..  L.  R.  7  Eq.  1 16. 

Operation  of  Railway— Covenant  tnd  Leua.— If.  in  any  case,  it  would  be 
competent  for  a  court  to  decree  the  specific  performance  of  a  contract  to 
operate  a  railroad,  requiring,  as  it  would,  personal  acts,  involving  the  con- 
tinuous e.terclse  of  skill  and  judgment  under  varying  circumstances  and 
emergencies,  it  could  only  be  in  a  case  where  the  demand  for  the  exercise 
of  such  a  power  was  stringent,  and  the  circumstances  such  as  to  auihoriie 
the  court  in  making  an  order  to  limit  its  duration  as  to  time,  and  to  define. 
to  some  proper  and  reasonable  extent,  the  mode  and  manner  in  which  It 
should  be  obeyed.  The  Port  Clinton  R.  Co.  leased  its  franchises  and  road 
lor  the  term  of  ninety-nine  years,  renewable  forever,  to  the  Cleveland  &  T. 
R.  Co.,  which  was  a  company  created  by  the  consolidation  ol  the  Toledo, 
N.  &  C.  R.  Co.  and  the  J  unction  R.  Co.  The  consideration  was  in  the  form 
of  covenants — to  pay  taxes,  to  assume  debts,  to  finish  the  road  and  to 
operate  and  manage  the  road  in  such  a  manner  as  would  not  forfeit  or  en- 
danger the  franchises  and  corporate  rights  of  the  lessor.  It  appeared  thai 
only  a  small  sum  of  money  had  ever  been  paid  in  by  the  stockholders  ol 
the  Port  Clinton  Co.,  which  had  never  been  expended  ;  that  the  cost  ul 
any  work  on  the  road  previous  to  the  lease  had  been  defrayed  by  the 
Junction  Company,  and  that  this  work  had  been  done,  and  the  organiza- 
tion of  the  Port  Clinton  Co.,  made  under  the  general  law  of  the  state,  i" 
enable  the  Junction  Company  to  extend  its  line  in  a  manner  its  charter  did 
not  permit.  /MJ.  that  the  Port  Clinton  Co..  was  not  entitled  to  a  speciric 
performance  of  the  covenant  in  the  lease,  to  operate  the  road.  Port  Clinton 
R.  Co.  V.  Cleveland  &  T.  R.  Co.,  isOhio  St.  544. 

Payment  of  Rent  for  Leased  Road.— Where  a  lease  of  a  railroad  forninety- 
nine  years  contained  covenants  for  the  payment  of  monthly  instalments  ol 
rent  to  keep  the  road  in  repair,  and  to  keep  account  of  all  matters  con- 
nected with  its  business,  as  affecting  the  amount  of  rent  to  be  paid,  which 
covenants  were  guarantied  by  other  parties  than  the  lessee,  a  bill  which 
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shows  failure  to  pa.y  rent,  depreciation  of  the  road,  and  combination  of  the 
guarantors  and  lessee  to  divert  the  earnings  of  the  road  to  the  benefit  of 
the  guarantors,  presents  a  case  of  equitable  jurisdiction,  when  it  prays  for 
specific  performance  of  the  obligations  of  tbe  lease.  In  such  a  case  a  suit 
at  law  on  each  instalment  of  rent  as  it  fallsdue  is  not  an  adequate  remedy. 
Pennsylvania  R.  Co.  v.  St.  Louis,  Alton  &  T.  H.  R,  Co.,  118  U.  5.  290.  24 
Am.  4  Eng.  R.  Cas.  $8. 

Potuuion  of  Property  under  Mortgage. — In  Dow  v.  Memphisfetc.,  R.  Co. 
30  Fed.  Rep.  260,  17  Am.  &  Eng.  R.  Cas.  324,  it  was  decided  that  a  bill  for 
specific  performance  would  lie  by  the  mortgagee  of  a  railway  mortgage  to 
obtain  possession  of  the  mortgage  property  after  condition  broken.  And 
in  Sheplcy  -v.  Atlantic  &  St.  L.  R.  Co.,  55  Me.  395.  it  was  held  that  the 
court  had  jurisdiction  to  decree  specific  performance  of  a  stipulation  in  a 
mortgage  of  a  railway  authorizing  the  trustees  to  take  possession  of  the 
mortgaged  property  for  nonpayment  of  the  bonds. 

Bond*  and  Stock. — A  court  of  equity  will,  it  appears,  decree  specific  per-, 
formance  of  an  agreement  for  the  sale  of  a  certain  number  of  shares  in  a 
railway  company.  Duncuflv.  Atbrecht,  12  Simmon3[Eng.  Ch.),  162.  And 
a  contract  between  a  railway  company  and  a  turnpike  company  under  their 
seals  for  the  benefit  of  the  stockholders  of  the  turnpike  company  in  con- 
sideration of  damages  done  to  tbe  turnpike  bythe  location  of  the  railroad, 
may  be  enforced  by  the  beneficiaries.  In  this  case,  the  court  compelled 
the  issuance  of  certain  stock  certificates.  Bedford  County  v.  Nashville, 
etc.,  R.  Co.,  14  Lea  (Tenn.),  525,  22  Am.  &  Eng.  R.  Cas.  75. 

If  an  instalment  of  stock  in  a  railroad  company  remain  unpaid  by  the 
original  subscriber,  an  assignee  of  the  stock,  who  is  wilting  to  comply  with 
the  corporate  regulations  respecting  the  issue  of  stock  certificates  and  the 
transfer  of  stock  may,  upon  making  a  proper  tender  of  the  unpaid  instal- 
ment with  the  interest  thereon,  maintain  an  action  in  equity  against  the 
corporation  to  compel  it  to  issue  to  him  a  stock  certificate.  Iron  R.  Co. 
V.  Fink,  41  Ohio  St.  321.  22  Am.  &  Eng.  R.  Cas.  20. 

A  Dili  in  equity  will  not  be  sustained  to  enforce  the  specific  performance 
of  a  contract  for  the  purchase  of  the  bonds  of  a  railway  company,  but  if 
the  court  in  which  the  suit  is  brought  has  jurisdiction  of  the  cause  both  at 
law  and  equity  it  may  proceed  to  grant  relief  unless  the  bill  be  demurred 
to  on  the  ground  that  the  proper  remedy  is  at  law.  Sunbury  &  E.  R,  Co. 
V.  Cooper,  33  Pa.  St.  278.  And  in  Kansas  A  E.  R.  Const.  Co.  v.  Topeka 
S.  A  W.  R.  Co.,  13s  Mass.  34,  16  Am.  &  Eng.  R.  Cas.  495,  a  foreign  con- 
struction companv  was  held  not  entitled  to  maintain  a  bill  in  equity  against 
a  foreign  railroad  company  and  a  citizen  of  the  state  wherein  the  action 
was  brought,  to  enforce  specific  performance  of  a  contract  to  deliver  bonds 
and  stock  for  work  done  in  a  foreign  stale,  and  to  restrain  negotiation  of 
such  bonds. 

Where  a  railroad  company  has  resolved  to  increase  its  stock  by  substi- 
tuting for  the  original  certificates  new  certificates  on  the  basis  of  ei^ht  for 
one,  a  suit  by  the  assignee  of  an  original  certificate  to  enforce  his  right  to 
the  new  certificates  is  substantially  an  action  for  specific  performance. 
Houston  fi  T.  C.  R.  Co.  v.  Van  Alstyne,  56  Tex.  439,  9  Am.  &  Eng.  R.  Cas. 
686. 

Spaeitto  Performanceof  Contracts  Involving  tho  Performance  of  a  SoriM  of 
Aott.— See  note,  ii  Am.  A  Eng.  R.  Cas.  273. 
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defendants,  would  thoroughly  repair  the  damage  done  to  said 
church  building  and  its  foundation  wall,  and  that  they  would 
make  the  said  church  building  and  its  foundation  wall  as  firm, 
secure,  and  stable  as  they  were  before  the  making  of  such  ex- 
cavations, by  putting  under  them  a  solid  and  sufficient  con- 
crete subfoundation,  and  in  addition  would  give  to  your  or- 
ator one  thousand  dollars  in  cash  towards  the  cost  of  repair- 
ing and  redecorating  the  interior  of  its  said  church  builaing, 
which  said  agreement  was  made  orally  by  and  between  said 
defendants  and  your  orator,  and  was  not  reduced  to  writing," 
After  this  agreement  was  entered  into,  the  railroad  company 
built  a  retaining  wall  between  the  church  and  the  railroad, 
and  pretended  to  put  a  solid  concrete  subfoundation  under 
the  churoh  wall,  and  then,  representing  that  the  work  had 
been  done  as  agreed,  paid  the  complainant  $i,ooo,  which  the 
complainant  accepted  in  the  belief  that  the  representations 
concerning  the  work  were  true.  Shortly  after  this  payment 
the  south  wall  of  the  church  began  to  sink,  cracks  appeared, 
the  wall  drew  away  from  the  roof,  portions  of  the  church 
ceiling  fell,  and  the  floor  on  the  side  adjoining  the  railroad 
sank.  The  complainant  again  employed  an  engineer,  and, 
iipon  his  repor.ing  that  the  church  was  not  safefor  use,  for  the 
purposes  for  which  it  was  designed,  notified  the  defendants  to 
proceed  to  repair  it,  and  to  put  it  in  the  firm,  safe,  and  secure 
condition  that  it  was  in  before  the  railroad  cut  was  made.  The 
defendants  refused  to  do  so.  Thereupon  the  complainant 
caused  plans  and  specifications  of  the  work  necessary  to  be 
done  tp  be  made,  and  submitted  to  the  defendants  for  sug- 
gestions, alterations,  or  amendments,  and  their  approval;  but 
the  defendants  would  not  have  anything  to  do  with  the  plans, 
or  with  the  proposed  work.  The  complainant  then  caused 
the  work  to  be  done,  at  a  cost  of  about  ^,000.  In  process  of 
doing  it,  the  discovery  was  made  that  the  defendants  had  not 
only  failed  to  carry  out  their  contract  to  build  a  solid  con- 
crete subfoundation,  but  had  actually  damaged  the  church 
wail  by  the  work  that  they  did  do.  After  the  complainant 
completed  the  work  of  restoring  the  church,  it  requested  the 
defendants  to  pay  the  cost,  but  the  defendants  refused  to  do 
so.  The  complainant  was  deprived  of  its  use  of  its  church  for 
six  months  from  the  loth  of  June,  1887,  and  during  that  time 
was  obliged  to  hire  places  for  its  congregation  to  meet  in,  and 
to  go  to  the  expense  of  constantly  moving  about  its  furniture 
and  books.  It  was  a  free  church,  supported  by  the  voluntary 
contributions  of  its  congregation.  When  the  building  was 
closed,  many  members  of  its  congregation  went  to  other 
churches,  and  in  consequence  its  revenues  were  reduced. 
The  defendants  have  never  paid  for  the  land  which  they  took. 
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dered  impossible  before  the  filing  of  the  bill,  and  it  couples 
with  claims  that  grew  out  of  the  non-performance 
of  the  contract  to  which  it  refers  demands  for  c»"p|»'""i'» 
the  value  of  lands  taken,  and  for  damages  occa.  [^"  "" " 
sioned  by  the  operation  of  a  railroad  which  it  does 
not  pretend  were  in  any  way,  except  historically,  connected 
with  the  contract  which  was  not  performed.  For  each  matter 
thus  put  in  suit  the  complainant,  if  it  may  have  redress  at  all, 
may  have  it  at  law.  There  it  may  maintain  an  action  for  the 
damages  caused  by  the  breach  of  the  contract,  and  trespass 
and  ejectment  will  secure  compensation  for  the  land  unwar- 
rantabiy  entered  upon,  and  taken  possession  of.  There  is  no 
allegation  that  the  railroad  was  not  operated  with  care  and 
skilL  It  has  been  decided  in  this  state  that  damages  inciden- 
tal  to  the  proper  operation  of  a  railroad  authorized  by  law 
cannot  be  recovered.  Beseman  v.  Pa.  R.  Co.,  50  N.  J.  Law, 
235.  33  Am.  &  Eng.  R.Cas.  107,  on  error  52  N.J,  Law.  Courts 
of  equity  have  given  compensation  or  damages,  as 
relief  ancillary  to  specific  performance,  where  the  i>»"««»i» 
main  relief,  having  been  sought  in  good  faith,  I^tiaTj.!^ 
cannot  be  afforded.  In  so  doing,  they  have  been  fonuM. 
actuated  by  the  desire  to  save  multiplicity  of 
suits,  or  to  give  redress  to  which  the  complainant  is  justly 
entitled,  but  which  he  cannot  have,  or  adequately  have,  at 
law.  For  instance,  where,  in  a  suit  for  specific  performance, 
the  defendant,  pending  the  suit,  has  deprived  himself  of  the 
power  to  specincally  comply  with  the  terms  of  the  contract, 
the  suit  has  been  retained,  and  compensation  in  damages  has 
been  awarded  to  the  complainant,  rather  than  send  him  to 
another  suit  at  law.  Morss  v.  Elmendorf,  11  Paige,  277; 
Milkman  v.  Ordway,  106  Mass.  232.  And  the  same  course 
has  been  pursued  where  the  defendant,  without  the  knowl- 
edge of  the  complainant,  has  deprived  himself  of  power  to- 
perform  the  contract  prior  to  the  filing  of  the  bill,  (/rf.)  and 
even  where  the  defendant  never  had  the  power  to  comply 
with  the  terms  of  the  contract,  if  the  complainant,  at  the 
time  of  filing  his  bill,  in  good  faith,  supposed  that  he  could 
have  specific  performance,  (Morss  t-.  Elmendorf,  11  Paige, 
277,)  and  where  the  contract  itself  was  of  such  a  character 
that  the  court  would  not  specifically  enforce  it,  and  the  com- 
plainant was  in  such  a  situation  that,  while  justly  entitled  to 
relief,  he  could  not  adequately  have  it  at  law,  (Copper  v. 
Weils,  I  N.  J.  Eq.  10:  Berry  v.  Van  Winkle,  2  N.  J.  Eq.  269; 
Phillips  V.  Thompson,  1  Johns..  Ch.  131  ;  Parkhurst  v.  Van 
Cortlandt,  Id.  273.}  But  it  has  been  held  that  where  the 
complainant,  having  adequate  redress  at  law,  at  the  time  he 
files  nis  bill  knows  that  the  defendant  cannot  specifically  per- 
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cellor,  upon  the  ground  that,  if  damages  or  compensation 
could  be  given,  it  would  be  by  way  of  substituted  perform- 
ance, which  would  not  be  decreed  in  favor  of  one  whose  con- 
duct was  not  free  from  fraud  and  inequity,  and  that  the  con- 
duct of  the  complainant  in  that  case  was  of  such  a  character 
as  to  forfeit  his  right  to  equitable  relief. 

In  the  case  before  me,  the  complainant,  by  its  own  act,  in 
repairing  the  church  and  securing  its  foundation,  has  de- 
pnved  the  defendants  of  the  ability  to  specificaHy 
perform  their  contract.  While  it  had  the  right  to  ^****  oipar- 
sue  for  specific  performance,  it  deliberately  put  it  Jj^"^*' 
out  of  the  power  of  the  defendants  to  perform  the 
contract,  and  then,  having,  of  course,  full  knowledge  of  what 
it  had  done,  applied  to  this  court  for  what  it  terms  "  substi- 
tuted performance."  The  present  application  to  this  court 
is  alike  objectionable  under  either  the  doctrine  of  Hatch  v. 
Cobb,  or  the  doctrine  of  Milkman  v.  Ordway.  The  com- 
plainant's action,  in  itself  doing  that  which  would  be  per- 
formance of  the  contract  if  done  by  the  defendant  when  the 
doors  of  this  court  stood  open  to  it,  cannot  be  regarded 
otherwise  than  as  an  abandonment  of  its  right  to  come  into 
equity.  The  claim  to  damages  now  is  not  ancillary  to  an 
equitable  right  which,  without  the  complainant's  fault,  is  un- 
available to  it;  but  it  is  the  principal  belief,  made  so  by  the 
complainant's  own  act,  and  it  must  be  sought  in  the  appro- 
priate tribunal.  The  claim  for  compensation  for  the  land 
taken  by  the  defendant,  which  stands  independently  of  the 
contract,  is  not  supported  by,  or  subordinate  to,  any  matter 
cognizable  in  equity. 

It  is  not  necessary  to  determine  whether  the  other  grounds 
of  demurrer  are  sufficient.  I  am  fully  satisfied  that  the  bill 
falls  to  present  a  case  for  equitable  relief,  and  upon  that 
ground  alone  will  sustain  the  demurrers. 

Actions  for  Sptctfio  Parformanes  Ag^nft  Railway  Companioi. — See  Con- 
ger V.  New  York,  W.  S.  4  B.  R.  Co.  and  note,  ««/<  p.  643. 
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Northeastern  R.  Co. 

{Sen/th  Carolina  Supreme  Court,  March  28,  l8go^ 

TratpaMtoRealty—RetakingLeuadRaili— Contract— Evid«nc«—A>MUlt 
— The  defendant  railway  company  leased  to  the  plaintiff  a  quantity  of  iron 
rails  with  which  plaincin  constructed  a  railway  upon  her  land.  The  lease 
agreement  contained  a  clause  providing  that  in  case  of  condition  broken 
the  company  should  have  the  right  to  take  possession  and  remove  the  rails. 
The  plaintiff  failed  to  pay  the  rent,  and  the  company  entered  upon  her 
land  and  removed  the  rails,  claiming  that  the  agreement  gave  it  a  license 
to  enter.  The  plaintiff  objected  to  defendant's  proceedings  and  vas  forci- 
bly removed  from  the  track  where  she  had  placed  heraelT.  On  the  trial 
the  plaintiff  admitted  that  the  agreement  had  been  signed  by  her,  and  that 
she  claimed  under  it.  Held,  (a)  that  the  defendant  company  had  the  right 
to  establish  its  defense  by  the  cross-examination  of  plaintiff's  witnesses, 
and  that  a  refusal  to  allow  the  written  iujeement  to  be  read  at  that  time 
without  proof  of  other  signatures  than  that  of  the  plaintiff,  waserrooeous: 
a  subsequent  reading  of  tne  contract  as  a  part  of  the  testimony  did  not 
cure  sudi  error :  (b)  that  the  entry  by  defendant,  even  if  the  force  used 
constituted  an  assault,  did  not  make  it  guilty  of  trespass  ab  initio.  If  an 
assault  was  committed  plaintiff  has  her  proper  action. 

Appeal  from  Williamsburgh  County  Court  of  CommoQ 
Pleas. 

Ella  F.  Willoughby  commenced  this  action  against  the 
Northeastern  Railway  Company  by  filing  the  following  com- 
plaint : 

"  The  plaintiff  above  named  by  Johnson  &  Johnson,  R.  Do- 
zier,  and  Belton  O'Neall  Townsend,  her  attorneys,  complain- 
ing of  the  defendant  above  named,  alleges :    First.  For  a  first 
cause  of  action;    (1)  That  at  the  times  hereinafter  mentioned 
the  defendant  was,  and  still  is,  a  corporation  duly  chartered 
under  the  laws  of  said  state  as  a  railroad  company,  and  were 
operating  their  railroad,  called  the  '  Northeastern  Railroad,' 
from   Charleston  to  Florence,  in  said   state.     (2)   That  the 
plaintiff  above  named  at  the  times   hereinafter  mentioned 
owned  and  operated  a  large  steam  lumber  mill  at  Scranton, 
in  said  county  of  Williamsburg,  in  said  state,  and  ^t  great 
expense  had 
over  three  m 
which  lands 
chased  a lar^ 
ble  locomotr 
of  general  m 
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C.  Willoughby,  in  whose  good  judgment  and  capacity  she 
always  has  confided  implicitly,  in  the  full  control  and  man- 
agement of  her  said  property  and  business,  and  he  was  vig- 
orously  and  unremittingly  pushing  the  same,  and  making  and 
shipping  by  said  railroad  to  Charleston,  and  thence  by  water 
to  the  northern  markets,  large  quantities  of  lumber  for  sale, 
and  was  cutting  such  as  could  not  be  sold  into  firewood,  and 
was  shipping  said  wood  by  said  railroad  to  Charleston,  to  a 
woodyard  rented  for  plaintiff,  to  be  sold  in  the  Charleston 
market,  and  was  conducting  a  targe  mercantile  business  in 
connection  with  said  lumber  and  wood  business;  that  all  of 
this  business  was  very  profitable  and  remunerat^ve.  h)  That 
plaintiff  was  physically  feeble,  and  unable,  even  if  ottierwise 
capacitated,  to  manage  and  conduct  such  a  business  in  per- 
son, and  hence  the  appointment  of  her  said  husband  with  full 
power  as  aforesaid.  (4)  That  on  or  about  the  loth  and  nth 
and  I2th  days  of  August,  18S7,  while  plaintiff's  husband  was 
in  Philadelphia,  in  the  state  of  Pennsylvania,  looking  after  a 
cargo  of  lumber,  his  absence  from  home  being  well  known  to 
the  defendant,  defendant  sent  two  material  trains,  with  heavy 
engines,  and  a  large  force  of  loud-mouthed  colored  employes, 
led  and  urged  on  not  only  by  one  G,  B,  Newcomb  and  one 
W.  N.  Royall,  two  of  defendant's  chiefs  of  departments,  but 
by  sheriff  Brockinton,  the  high  sheriff  of  Williamsburg  coun- 
ty, whom  defendant  procured  to  attend,  not  with  any  war- 
rant or  legal  process,  but  as  a  sham,  and  in  order  to  strike 
terror  into  the  minds  and  hearts  of  plaintiff's  employes,  and 
in  order  to  overawe  and  frighten  plaintiff,  also,  with  this 
crowd ;  and  under  these  circumstances  the  defendant  forci- 
bly and  unlawfully,  and  with  deadly  weapons  on  their  per- 
sons, broke  and  entered  on  plaintiff^'s  lands,  and  with  great 
force  and  violence,  and  with  threats  by  the  said  sheriff, 
rushed  their  said  engines  and  trains  out  on  plaintiff's  rail- 
road, to  the  great  terror  and  alarm  of  plaintiff,  and  of  plaint- 
iff's employes,  and  of  the  community,  and  tore  up  the  iron 
from  plaintiff's  railroad,  and  drew  the  spikes  from  the  cross- 
ties,  with  much  noise  and  tumult  and  many  threats;  that  the 
defendant,  by  its  said  employes,  kept  on  their  work  of  de- 
stroying saidf  railroad,  night  and  day,  from  about  the  lOth  of 
August  to  about  the  i2lh  of  August,  1887,  until  said  railroad 
of  plaintiff  was  stripped  of  its  iron,  which  iron  rails,  with  the 
spikes  and  fastenings,  the  defendant  then  and  there  loaded 
onto  the  said  material  trains,  and  took  and  carried  away,  and 
appropriated  forcibly  and  unlawfully,  to  the  utter  rum  and 
destruction  of  plaintiff's  said  railroad,  and  to  the  ruin  of 
plaintiff's  aforesaid  large  business,  of  which  said  railroad  was 
a  most  vital  appurtenance ;  and  this  to  the  serious  injury  of 
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plaintiff's  credit  and  standing  as  a  business  house,  to  her  dam- 
age in  these  regards  at  least  twenty  thousand  dollars." 

The  answer  IS  as  follows:  "The  defendant  above  named, 
answering  the  complaint  of  the  plaintiff  herein,  (i)  admits  as 
true  the  allegation  of  section  i  of  that  part  of  the  complaint 
wherein  the  plaintiff  undertakes  to  allege  'a  first  cause  of  ac- 
tion.' (2)  As  to  the  allegations  of  section  2  of  the  same  part 
of  the  complaint,  the  defendant  says  that  it  has  no  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the  truth  of 
the  same,  and  therefore  denies  them,  except  so  much  thereot 
as  alleges  the  construction  of  the  railroad  therein  mentioned. 
(3)  And  this  defendant  admits  that  on  the  loch.  1  ith.and  I2th 
days  of  August,  1887,  it  entered  upon  the  lands  upon  which 
the  railroad  described  in  the  complaint  was  located,  and  look 
and  removed  therefrom  the  iron  rails,  and  carried  them  to 
Scranton,  on  its  right  of  way;  and  this  defendant  avers  that 
said  rails  were  then  and  are  the  property  of  the  defendant, 
which  had  been,  on  the  23d  day  of  September,  1886,  let  and 
hired  to  the  plaintiff  under  a  special  contract,  a  copy  of  which 
is  attached  hereto  as  '  Exhibit  A;'  that  said  lease  had  there- 
tofore  determined  by  reason  of  the  default  of  plaintiff  in  the 
payment  of  the  rental  contracted  for  therein  ;  that  defendant 
had  fulfilled  on  its  part  the  terms  of  said  contract,  and  had 
requested  the  plaintiff  to  take  up  and  remove  said  rails,  and 
deliver  them  to  it ;  that  plaintiff  had  thereafter  failed  and  re- 
fused to  take  up  and  remove  said  rails,  and  deliver  them  to 
defendant;  ana  that  thereupon  defendant  proceeded,  under 
the  terms  of  said  lease,  to  take  up  and  remove  said  rails.  (4) 
And  the  defendant,  further  answering,  denies  each  and  every 
allegation  of  said  complaint  not  herein  admitted." 

"EXHIBIT    A. 

"  The  state  of  South  Carolina,  county  of  Williamsburg. 
Memorandum  of  agreement  made  and  entered  into  this  23rd 
day  of  September,  in  the  year  of  our  Lord  eighteen  hundred 
and  eighty-six,  between  the  Northeastern  Raiiroad  Company, 
a  duly  organized  corporation  in  the  state  of  South  Carolina. 
as  party  of  the  first  part,  and  T,  C.  VVilloughby,  agent,  of 
the  state  and  county  aforesaid,  as  parly  of  the  second  part, 
witnesseth  ;  First,  Tfiat  for  and  in  consideration  of  the  cov- 
enant  herein  made  by  T.  C.  Willoughby,  agent,  as  the  party 
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ffle  railroad  track  of  one  mile  or  more  in  length,  the  said 
ength  and  number  of  tons  so  used  to  be  indorsed  upon  and 
subscribed  to  in  writing  upon  this  agreement,  and  to  consti- 
tute a  part  of  the  same.  Second.  Tnat  for  and  in  considera- 
tion of  the  said  letting  or  hiring  of  the  said  old  iron  rails  by 
the  Northeastern  Railroad  Company,  of  the  first  part,  to  the 
said  T.  C.  Willoughby,  agent,  of  the  second  part,  the  said 
party  of  the  second  part  hereby  covenants  and  agrees  to  pay 
to  the  party  of  the  first  part  the  sum  of  one  hundred  and  sev- 
enty-ftve  dollars  per  annum,  for  each  and  every  mile  of  single 
railroad  trackso  constructed,  and  at  the  same  rate  per  mile  per 
annum  for  any  proportionate  or  aliquot  part  of  a  mile  so  con- 
structed, said  rental  and  consideration  as  aforementioned  to 
be  paid  in  monthly  installments  of  fourteen  dollars  and  fift)'- 
eight  and  one-third  cents  per  month,  on  the  first  day  of  each 
and  every  month,  commencing  with  the  first  day  of  Oc- 
tober in  the  year  of  our  Lord  eighteen  hundred  and  eighty-six. 
Fourth.  That  upon  the  first  default,  or  any  subsequent  default 
by  the  party  oi  the  second  part  ?n  making  to  the  party  of  the 
first  part  the  payments  in  the  amounts  and  on  the  days  as 
aforementioned,  then  upon  such  default  or  defaults  the  party 
of  the  first  part  shall  have  the  right  to  take  possession  of  and 
to  remove  tne  said  old  rails  wheresoever  they  or  any  part  of 
them  may  be  found,  and  to  hold  and  use  the  same,  freed  of 
all  claims  upon  them  by  the  party  of  thfe  second  part,  his,  her, 
or  their  executors,  administrators,  or  assigns,  or  any  other 
person  or  persons  whatsoever,  the  said  right  not  to  impair  or 
delay  the  right  to  sue  for  and  recover  the  said  debt  by  any 
other  process.  Fifth.  And  the  party  of  the  second  part  cov- 
enants and  agrees  with  the  party  of  the  first  part  that  upon  the 
expiration  of  this  lease,  or  upon  its  sooner  determination  by  rea- 
son of  any  default  in  the  payment  of  any  rental  as  aforesaid,  he 
will  at  his  own  proper  cost  and  expense,  and  whenever  there- 
unto requested  by  the  party  of  the  first  part,  take  up  and  remove- 
the  said  rails,  and  deliver  them  to  the  party  of  the  first  part^ 
upon  its  cars  at  Scranton  ;  and  if  the  party  of  the  second  part 
shall  fail  to  take  up,  remove,  and  deliver  the  said  rails  as 
aforesaid,    then  it  shall  be  lawful  for  the  party  of  the  first 

Eart  so  to  do  ;  and  any  and  all  costs  and  expenses  incurred 
y  it  in  such  taking  up,  removing,  and  delivery  shall  be  paid 
and  reimbursed  to  it  by  the  party  of  the  second  part.  Sixth, 
.  That  the  said  party  of  the  second  part  hereby  covenants  and 
agrees  to  secure  from  the  owner  or  owners,  lessee  or  lessees, 
oTany  lands  or  tenements  whereon  the  said  rails  may  have 
been  laid  or  may  be  found,  the  full  and  perfect  right  to  the 
party  of  the  first  part,  at  all  and  any  times  as  may  become 
necessary,  to  peaceably  enter  upon  the  said  lands  or  tene- 
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ments  for  the  purpose  of  taking  up  and  removing  tfie  said  oid 
rails;  and  the  signatures  of  all  such  owners,  administrators, 
executors,  and  assigns  granting  this  right  to  the  party  of  the 
first  part  shall  be  affixed  to  this  agreement,  and  form  a  part 
thereof.  Sivcnlk.  That  the  said  party  of  the  second  part  fur- 
ther  covenants  and  agrees,  by  itself  or  its  agents,  heirs,  ad- 
ministrators, executors,  and  assigns,  to  indemnify  and  save 
harmless  the  party  of  the  first  part,  from  and  against  all  and 
any  loss  or  damage  and  cost  wnich  ma^)-  be  incurred  by  it  at 
any  time  by  reason  of  said  letting  or  hiring,  or  by  the  use  oi 
the  said  old  rails  by  the  party  of  the  second  part,  or  which 
may  come  to  the  said  party  of^lhe  first  part  from  the  obstruc- 
tion or  hindrance  of  the  owner  or  owners,  lessee  or  lessees, 
of  the  said  lands  and  tenements,  to  the  exercise  by  the  said 
party  of  the  first  part,  or  its  agents  or  assigns,  of  its  right  to 
take  up  and  remove  the  said  old  rails  from  the  said  lands 
and  tenements ;  due  cause  appearing  therefor.  In  witness 
whereof,  the  said  Northeastern  Railroad  Company,  as  party 
of  the  first  part,  hath,  through  its  president,  hereunto  set  its 
hand  and  seal,  and  T,  C.  Willougnby,  agent,  as  party  of  the 
second  part,  has  hereunto  set  his  hand  and  seal,  this,  the  23rd 
day  of  September,  in  the  year  of  our  Lord  eighteen  hundred 
and  eighty-six.  T.  C.  WlLLOUCHBY,  Agent.  [Seal.]  Mrs. 
E.  F.  WiLLOUGiiBV.  [Seal.]  Northeastern  Railroad 
Company.  By  A.  F.  Ravenei.,  President.  [Seal.]  Signed, 
scaled,  and  delivered  in  presence  of  B.  C.  Whitehead,  G. 
W.  Redburn,  C.  Williman. 

"  We,  as  representing  the  parties  to  the  within  agreement, 
agreed  upon  twenty-one  thousand  one  hundred  and  twenty 
(21,120,)  as  the  number  of  feet  of  single  track  constructed,  and 
three  hundred  and  fourteen  and  2.7  tons  (50  lbs.  to  the  yd.)  as 
the  number  of  tons  of  old  rails  so  used.  T.  C.  Willoughbv, 
Agent.  [Seal.]  NORTHEASTERN  Railroad  Company.  By 
A.  F.  Ravenel,  President.  [Seal.]  Witness  to  signature  of 
T.  C.  Willoughbv:  B.  C.  Whitehead,  G.  W.  Redburn. 
C.  Wn,i.lMAN,  to  signature  of  A.  F.  Ravenel. 

"  Wc  do  hereby  grant  the  full  and  perfect  right  to  an  agent 
or  representative  of  the  Northeastern  Railroad  Company  at 
all  and  any  time  to  peaceablv  enter  upon  our  lands  or  tene- 
ments for  the  purpose  of  taking  up  and  removing  the  old 
rails  referred  to  in  this  agreement. 

"Fannie  M.  Lee.        [Seal.] 

his 
"J.  j.  X  McGee.        [Seal.] 
mark 

"Signed,  sealed,  and  delivered  in  oresence  of  G.  B.  New- 
COMB.  T. 
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"CHARGE   OF   THE   JUDGE. 

"(Judge  read  first  paragraph,  p.  50,  Cooley,  Torts.)  This 
action  is  for  trespass  to  real  estate.  If  there  was  no  trespass, 
then  the  other  allegations  of  enormities  need  not  be  consid- 
ered. If  there  was  a  trespass,  then'  you  must  deteritiine  these 
allegations,  and  if  they,  or  any  of  them,  are  true,  how  much  actu- 
al damage  has  the  plaintifl  sustained  thereby ;  and  if  you  iind, 
further,  that  the  defendant  committed  any  willful  invasion  of 
plaintiff's  property,  then  you  will  consider  the  surrounding 
circumstances,  and  determine  how  much  punitive  damages 
you  ought  to  impose  on  the  defendant.  If  the  agreement  set 
up  by  the  defendant  was  made,  and  there  was  no  default  in  the 
payment  of  the  rent,  then  there  was  no  right  of  entry  by  the 
defendant  upon  the  lands  of  plaintiff.  If  there  was  a  default 
in  the  paj'ment  of  the  rent,  then  there  was  an  irrevocable 
license  to  enter  upon  the  premisesiof  plaintiff  to  take  up  the 
rail-s  which  in  that  case  became  the  property  of  defendant; 
but  this  license  could  not  be  exercised  by  force,  for  if  the 
right  was  so  exercised  the  defendant  would  be  a  trespasser. 
Was  there  a  default  in  the  payment  of  the  rent?     Now,  gentle- 


men, do  not  misunderstand  that  it  the  proof,  before  you  is  sim- 
ply that  Mrs.  Willoughby  has  claims  to  an  amount  greater  than 
the  rent  which  she  owes  to  the  Northeastern  Railroad  Com- 
pany, then  that  fact  would  not  authorize  you  to  say  that  the 
Northeastern  Railroad  Company  could  not  declare  her  special 
title  to  those  rails  at  an  end  because  of  the  existence  of  such 
a  debt;  but,  if  she  had  paid  the  money  to  the  Northeastern 
Railroad  Company  in  payment  of  the  rent,  or  if  she  had  such 
a  claim  which  the  compaiiy  had  agreed  to  accept  in  payment 
of  the  rent,  through  the  officers  yno  were  corresponding  up- 
on that  subject,  if  it  was  in  the  scope  of  their  power  to  make 
such  an  agreement,  then  the  rent  would  be  paid.  But  if  no 
such  agreement  existed,  and  if  the  Northeastern  Railroad 
Company  had  sued  Mrs,  Willoughby  for  rent,  then  Mrs. 
Willoughby  could  not  have  said  in  replj'  to  them :  '  I  do  not 
owe  you  any  rent.  I  have  a  claim  which  extinguishes  the 
rent.  Her  remedy  was  only,  when  sued,  to  set  up  in  the 
court  her  counter  claim;  and  if,  in  addition,  she  had  said. 
'  Yes,  1  owe  you  the  rent,'  then  the  court  would  have  decided 
which  had  the  larger  debt.  But  the  parties,  in  such  a  matter,  - 
have  no  right  to  take  the  law  in  their  own  hands,  and  say 
that  one  debt  is  the  extinguishment  of  the  other.     That  can 


T.GoQt^Ic 


666  WILLOUGHBY   V.   NORTHEASTERN   R.   CO.       [VOL4J 

fiaid,  that  would  end  the  case,  except  that  you  would  go 
urther,  and  find  how  much  the  damages  to  the  plaintifi  was. 
And  we  will  consider  now  whether  that  was  a  trespass.  This 
agreement,  which  has  been  read  in  your  hearing  and  alluded 
to  in  your  presence  several  times,  bears  date  September, 
1886;  and,  in  regard  to  the  hiring  of  certain  rails  1  would 
state  to  you  that  by  the  first  and  third  clauses  of  the  agree- 
ment Mrs.  Willoughby  acquired  the  special  property  in  the 
rails  which  are  described  in  this  agreement  for  a  term  of  two 
years,  subject  to  be  divested  upon  ner  failure  to  pay  as  agreed 
upon  in  this  agreement.  The  rent  upon  these  rails  was  $1/5 
per  mile  per  year,  and  these  payments  were  to  be  made 
monthly,  on  the  first  day  of  every  month.  The  allegation  of 
the  defendant  is  that  for  fourteen  months  that  rent  remained 
unpaid,  and  there  were  fourteen  defaults.  If  you  find  that 
there  was  default,  as  I  hUve  charged  you  just  now,  then  the 
fourth  clause  of  this  agreement  gives  the  defendant  the  right 
to  go  upon  the  track  of  Mrs.  Vvilloughby's  railroad,  tear  up 
the  iron,  and  carry  it  wheresoever  they  pleased.  In  other 
words,  it  became  their  property,  and  they  had  license  to  go 
upon  Mrs.  Willoughby  s  property;  and  this  last  clause  au- 
thorized them  to  go  peaceably,  with  their  engines,  with  tbcir 
hands,  with  whatever  force  was  necessary  to  do  the  work  re- 
quired in  taking  up  -and  removing  their  rails  to  their  own 
premises.  But  it  did  not  permit  them  to  go  and  forcibly  take 
the  rails  out  of  the  possession  of  Mrs.  Willoughby,  who  was 
still  claiming  the  right  to  hold  them,  if  she  did  all  that  was 
in  her  power  to  resist  the  taking.  If  the  force  that  was  car- 
ried along  was  carried  for  the  purpose  merely  of  doing  the 
work,  and  nothing  else,  and  the  work  was  done  in  a  quiet  and 
peaceable  manner,  and  Mrs.  Willoughby  offered  no  resistance 
to  entering  upon  her  premises,  then  the  defendant  was  right- 
fully upon  those  premises  by  her  license;  but,  if  the  hands 
and  persons  who  were  there  were  there  for  the  purpose  of 
intimidation,  and  went  forcibly  on  her  premises  when  she 
was  doing  all  she  could  to  resist  their  taking  the  rails,  or  if, 
hy  that  snow  of  force,  the  defendant  prevented  her  from  re- 
sisting, and  that  was  their  intention,  then  it  was  a  forcible 
taking,  and  it  would  be  unlawful.  The  fifth  clause,  which 
was  commented  on  by  the  counsel  for  the  plaintiff,  and  was 
alleged  to  give  the  plaintiS  here  the  right  to  have  a  demand 
made  on  her  for  the  rails  before  the  defendant  could  take 
them,  does  not  thus  operate.  It  does  not  repeal  the  absolute 
right  which  the  defendant  acquired  to  go  on  his  own  motion, 
and  in  the  first  instance.  The  difference  between  these  two 
clauses,  and  which  it  is  my  duty  to  construe  for  you— the 
difference  between  these  two  clauses  is  this:  that  the  fifth 
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clause  ffivesto  the  defendant,  the  railroad  company,  a  peace- 
ful right, — the  right  to  have  Mrs,  Willoughby,  at  her  own 
expense,  take  up  the  rails,  and,  if  she  do  not,  then  the  de- 
fendant may  do  so,  and  charge  the  expenses  to  Mrs.  Willough- 
by, The  right  which  this  clause  gives  is  the  right  to  charge 
the  expenses  of  taking  up  the  rails  to  Mrs.  Willoughby,  if  she 
failed,  on  demand,  to  take  them  up  and  deliver  tliem  to  the 
defendant.  It  is  not  for  you  to  say  differently  from  the  agree- 
menti  and  it  is  not  for  you  to  inquire  for  the  reason  which 
induced  the  party  to  put  this  clause  in  the  contract;  and  I 
charge  you  the  law  on  this  subject  in  the  language  used  by 
the  defendant  in  its  fifth  request  to  charge.  I  am  requested 
by  the  defendant  to  charge  you :  Fifth.  No  claim  arising 
out  of  the  transactions  between  the  plaintiff  and  the  North- 
eastern Railroad  Company  other  than  transactions  of  the  hire 
of  the  rails  can  be  considered  as  payment  of,  or  as  a  set-off 
to,  the  rent  due  under  the  contract,  unless  there  shall  be 
proved  to  have  been  an  agreement  that  such  claims  should 
be  considered  as  payment,  and  that  such  claim  or  claims  have 
been  accepted  by  the  company  as  payment  of  so  much  of  the 
rent  due  under  the  contract ;  and  the  jury  are  not  at  liberty 
to  consider  the  rent,  or  any  part  thereof,  extinguished  or  paid 
by  any  of  such  claims.  First.  If  the  jury  find  that  the  rails, 
which  were  taken  up  were  rails  hired  by  plaintiff  under  the 
contract,  a  copy  of  which  is  set  up  in  defendant's  answer, 
from  the  Northeastern  Railroad  Company,  and  that  the  rent 
was  not  paid  by  plaintiff,  the  defendant,  under  the  fourth 
clause  of  said  contract,  had  in  law  the  right  to  peaceably  re- 
move the  rails  wheresoever  they,  or  any  part  of  them,  may 
be  found,  and  no  damages  can  be  found  for  plaintiff  because  . 
of  such  peaceable  removal ;  and  the  verdict  must  be  for  the 
defendant.  Second.  If  the  jury  find  that  the  plaintiff  signed 
.the  contract  set  forth  as  an  exhibit  to  defendant's  answer,  and 
received  the  rails  and  used  them  for  building  the  railroad 
over  .her  own  land,  and  the  land  of  others  who  granted  the 
right  of  way  for  the  purpose  contemplated  by  the  contract, 
then  the  Northeastern  Railroad  Company  became  entitled 
under  said  contract  to  a  right  of  way  peaceably  upon  and 
over  said  railroad  track,  including  the  part  thereof  constructed 
upon  plaintiff's  land,  for  the  purpose  of  removing  said  rails 
in  case  of  any  default  of  payment  of  rent  agreed  to  be  paid ; 
and,  if  the  jury  find  that  the  plaintiff  hafl  failed  to  pay  the 
rent,  no  damages  can  be  found  by  the  jury  against  defendant 
for  peaceably  going  upon  said  track  across  the  land  of  plaint- 
iff, and  the  verdict  must  be  for  defendant.  Third.  If  the  jury 
find  that  plaintiff  made  the  contract,  and  failed  to' pay  the 
rent  to  defendant  due  thereunder,  defendant  was  entitled  to 
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pass  peaceably  over  said  right  of  waj  and  railroad  track,  in- 
•cluding  the  part  which  lay  Upon  plaintifl's  land,  for  the  pur- 

Eose  of  removing  said  rails,  and  did  go  thereon,  and  plaintiff, 
y  placing  herself  in  the  way  of  the  passage  of  defendant's 
engine  and  cars  and  obstructing  the  way,  was  a  trespasser 
against  defendant's  right  of  way ;  and  defendant  had  a  right 
to  remove  her  from  said  track,  using  such  force  as  was  neces- 
sary. If,  in  doing  so,  defendant  did  not  commit  a  breach  of 
the  peace,  then  no  damages  can  be  awarded  against  defend- 
ant for  such  removal.  Fourth.  If  the  jury  find  that  the  plaint- 
ifi  was  in  default  in  paying  the  rent  which  she  had  agreed  to 
pay  under  the  contract,  and  that  defendant  was  peaceably  in 
the  exercise  of  its  rights,  and,  in  removing  plaintiS  from  the 
track,  where  she  had  stationed  herself,  used  no  more  force 
than  was  necessary,  and  committed  no  breach  of  the  peace, 
no  damages  can  be  awarded  against  defendant,  and  the  jury 
must  find  for  the  defendant. 

■  "  I  charge  you  that  with  this  authorization  the  right  was  to 
peaceably  remove  the  rails  wheresoever  the  defendant  de- 
sired, and  no  damages  can  be  found  for  peacably  removing 
the  rails,  and  if  you  find  that  such  are  the  facts,  then  you 
ought  to  find  for  the  defendant ;  and,  if  the  defendant  did 
lawfully  enter  plaintifl's  premises,  then  they  had  the  right  to 
move  the  plaintiS  off  their  right  of  way.  If  Mrs.  Willoughby 
had  given  her  permission,  she  would  nave  no  right  to  order 
its  servants  off  the  premises.  If  the  railroad  company  peace- 
ably entered  upon  ner  premises,  they  would  be  as  rightfully 
there  as  if  she  had  just  told  them  to  go  there  in  so  many 
■  words.  If  you  find  the  agreement  to  have  been  proven,  she 
gave  them  the  right  to  go  there.  She  did  not  have  the  right 
to  sav, 'I  forbid  you  from  going  there;'  and  she  could  not 
revoke  it  by  saying  '  I  forbid  you  from  going  upon  the  prem- 
ises.' The  distinction  is  a  very  nice  one,  and  I  beg  that  you 
will  give  your  caneful  attention  to  the  evidence  as  to  what 
Mrs,  Willoughby  did  on  that  occasion.  '  Was  it  simply  the 
use  of  the  word*,  or  was  it  the  exercise  of  such  powers  of  re- 
sistance as  she  could,  or  was  she  prevented  by  the  show  of 
force  from  offering  resistance  ?  If  she  simply  forbid,  it  would 
be  an  attempt  at  the  simple  revoking  of  the  license,  which 
she  could  not  do.  It  was  irrevocable,  being  a  power  coupled 
with  an  interest.  If  the  jury  find  that  the  plaintiff  was  in  de- 
fault in  paying  the  rent  which  she  had  agreed  to  pay  under 
the  contract,  and  that  defendant  was  peacably  in  the  exercise 
of  its  rights,  and  in  removing  plaintiff  from  the  track,  using 
no  more  force  than  was  necessary,  no  damages  could  be 
awarded  against  defendant,  and  the  verdict  would  be  for  de- 
fendant. 
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"  If  you  should  come  to  the  conclusion  that  plaintiff  is  en- 
titled to  recover  damages,  you  want  to  take  the  testimony. 
If  you  want  to  arrive  at  the  amount  of  the  actual  loss  that  she 
has  sustained  by  it,  as  soon  as  vou  have  arrived  at  that,  you  are 
tx>und  to  give  the  amount  Found  by  the  figures,  unless  it 
should  exceed  the  amount  claimed,  which  is  $20,000.  The 
damages  alleged  under  the  complaint  as  it  now  stands  is  only 
$20,000,  whereas  the  complaint  which  will  be  handed  to  you 
will  not  be  so  limited.  The  original  complaint  had  four 
counts,  alleging  jiamages,  in  the  aggregate  to  the  amount  of 
$;o,ooo.  But  tne  last  three  of  these  counts  have  been  stricken 
out,  leaving  only  the  first,  alleging  $20,000  damages ;  and  you 
could  not  go  beyond  $20,000,  no  matter  what  you  think,  and 
not  that  much,  unless  you  think  actual  damages  have  been 
found  to  that  extent,  or  unless  you  think  that  the  evidence 
shows  circumstances  which  prove  willful  invasion  of  the  rights 
of  property  of  another.  It  is  for  you  to  say  whether  there 
has  been  in  this  case  willful  invasion  of  the  rights  of  the  plaint- 
iff. If  you  find  that  there  is  no  willful  invasion  of  her  rights, 
then  you  could  only  find  actual  damages;  but  if  you  think 
that  willful  invasion  of  the  plaintiff's  rights  have  been  made 
by  the  defendant,  and  so  conclude  from  the  circumstances  as 
proven  in  this  case,  upon  them  you  are  to  arrive  at  your  con- 
clusion. Then  find  what  damages  you  are  to  give  by  adding 
such  punitive  damages  to  the  actual  damage,  if  any  found  by 
you.  For  fear  that  you  may  not  understand  what  I  have 
said,  if  the  railroad  company  rightfully  and  peaceably  entered 
plaintiff's  premises,  ana  had  come  rightfully  and  peaceably 
m  possession  ol  the  rails  that  they  had,  then  they  had  the  un- 
doubted right  to  go  out  with  their  engine,  and  to  use  as  much 
force  as  was  absolutely  necessary, — to  gently  lay  their  hands 
upon  any  person  that  was  obstructing  their  rails ;  but,  if  they 
were  rightfully  in,  in  going  out  they  would  have  had  the 
right  to  remove  anyone  from  the  track  that  was  thereon  in 
their  way,  by  gently  lifting  them  off." 

Judgment  was  entered  on  a  verdict  for  plaintiff. 
"EXCEPTIONS. 

'First.  The  presiding  judge  erred  in  ruling  that  the  con- 
tract in  writing  acknowledged  by  plaintiff  on  her  cross-exam- 
ination to  be  her  contract  with  defendant  company  was  not 
thereby  put  in  evidence,  and  in  refusing  to  allow  the  said 
contract  to  be  read  as  part  of  the  plaintiff's  proof.  Second. 
The  presiding  judge  erred  in  leaving  it  to  the  jury  to  say 
whether  rent  had  been  paid,  in  the  face  of  plaintiff's  admission 
on  the  stand  that  rent  had  not  been  paid.  Third.  The  pre- 
siding judge  having  at  the  trial  excluded  evidence  of  certain 
claims  agamst  defendant,  which  plaintiff  attempted  to  set  up 
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as  evidence  of  monej'  being  due  by  defendant  to  plaintiff,  be- 
cause there  was  no  agreement  by  defendant  that  such  claims 
should  be  applied  in  extinguishment  of  the  rent,  erred  in 
leaving  it  with  jury  to  say  whether  or  not  the  rent  had  been 

ftaid  by  such  claims.  Fourth.  The  presiding  judge,  in  ihc 
ace  of  plaintiff's  admission  on  the  stand  that  she  had  not  paid 
the  rent,  and  of  the  proof  that  no  agreement  had  been  made 
by  defendant  that  claims  of  plaintiff  against  defendant  could 
be  set  off  against  the  rent  of  the  rails  payable  by  the  contract, 
and  in  absence  of  proof  of  any  claims,  erred  in  saying  to  the 
jury,  as  follows,  viz. :  '  But,  ifshe  had  paid  tKe  money  to  the 
Northeastern  Railroad  Company  in  payment  of  the  rent,  or 
if  she  had  such  a  claim  which  the  company  had  agreed  to  ac- 
cept in  payment  of  the  rent  to  the  officers  who  were  corres- 
ponding upon  that  subject,  if  it  was  in  the  scope  of  their 
Sower  to  make  such  agreement,  then  the  rent  would  be  paid; 
ut  if  no  such  agreement  existed.  »  •  *'  Fifth.  That,  in 
face  of  plaintiffs  admission  on  the  stand  that  the  rent  had  not 
been  paid,  and  that  no  agreement  had  been  made  by  which 
plaintiff's  claims  against  defendant  would  be  allowed  against 
the  rent,  and  of  the  positive  proof  that  defendant  had  posi- 
tively refused  to  allow  such  claims  to  be  considered  in  con- 
nection with  the  amount  for  rent  due  under  the  contract,  the 
presiding  judge  erred  in  saying  to  the  jury,  as  follows,  viz.; 
'  So  that  it  will  not  matter  how  much  Mrs.  VVilloughby's  ac- 
count against  the  railroad  company  was,  unless  there  was  an 
agreement  that  it  should  be  set  off.  If  there  was  such  agree- 
ment, then  she  would  be  entitled  to  say  that  the  debt  was 
paid.  That  would  be  an  end  of  the  case,  except  that  you 
would  go  further,  and  find  how  much  the  damages  to  the 
plaintiff  was,'  etc.  Sixth.  The  presiding  judge  erred  in  leav- 
ing it  to  the  jury  to  say  whether  defendant  had  entered  by 
force,  when  there  was  no  evidence  that  defendant  had  entered 
by  force,  and  when  the  plaintiff  herself  had  testified  on  the 
stand  that  her  reason  for  not  offering  resistance  to  the  entry 
of  defendant  on  the  night  of  the  loth  of  August  was  that  she 
did  not  think  defendant's  agents  intended  to  enter  at  that 
time.  Seventh.  The  presiding  judge  erred  in  leaving  it  to  the 
jury  to  say  whether  the  defendant  had  entered  oy  force, 
when  the  evidence  was  that  defendant  entered  peaceably  upon 
the  right  of  way  over  the  lands  of  plaintiff,  nad  passed  be- 
yond her  land,  and  had  proceeded  over  the  lands  of  other 
persons,  taken  up  its  raits  from  the  rest  of  the  right  of  way 
and  track,  with  no  resistance  offered  by  plaintiff  against  such 
entry,  with  no  force  being  required  to  overcome  resistance, 
and  none  being  used.  Eighth.  The  presiding  judge  erred  in 
saying  to  the  jury  that  in  case  of  default  in  payment  of  the 
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rent  the  fourth  clause  of  the  agreement  gave  defendant  the 
right  to  go  upon  the  track  of  Mrs.  Willoughby's  railroad, 
tear  up  the  iron,  and  carry  it  wheresoever  they  pleased,  and 
that  the  clause  authorized  them  to  go  peaceably  with  their 
engines,  with  their  hands,  and  with  whatever  force  was  nec- 
essary in  taking  up  and  removing  the  rails  to  their  own  prem- 
ises, and  in  saying  to  the  jury  as  follows,  viz. :  '  But  it  did 
not  permit  them  to  go  and  forcibly  take  the  rails  out  of  the 
possession  of  Mrs.  Willioughby,  who  was  still  claiming  the 
right  to  hold  them  ;  and,  if  she  did  all  that  was  in  her  power 
to  resist  the  taking," — the  evidence  being  undisputed  that  de- 
fendant did  not  go  and  forcibly  take  the  rails  out  of  the  pos- 
session of  the  plaintiff ;  that  sne  had  made  fourteen  defaults 
in  payment  of  her  rent ;  that  there  was  no  agreement  which 
would  entitle  her  to  claim  the  right  to  hold  them  lawfully  ; 
and  that  she  offered  no  actual  resistance  whatever  to  such 
entry,  or  to  the  taking  up  of  the  rails,  and  offered  no  actual  re- 
sistance to  defendant  until  after  they  had  taken  up  the  rails,  ■ 
and  were  coming  out  from  the  Willoughby  Railroad  towards 
the  Northeastern  Railroad  to  Scranton,  when  she  attempted 
to  prevent  defendant's  agents  from  coming  out  by  placing 
herself  upon  the  track  with  a  loaded  pistol.  Ninth.  The  pre- 
siding judge  erred  in  saying  to  the  jury  :  '  But  if  the  hands 
and  persons  who  were  there  were  there  for  the  purpose  of 
intimidation,  when  she  was  doing  all  she  could  to  resist  them 
taking  the  rails,  or  if  by  that  *  *  *  force  defendant  pre- 
vented  her  from  resisting,  and  it  was  their  intention,  *  *  * 
then  it  was  a  forcible  taking,  and  would  be  unlawful.'  Tenth. 
The  presiding  judge  erred  in  saying  to  the  jury:  'The  dis- 
tinction is  a  very  nice  one,  and  I  oeg  you  will  give  your 
careful  attention  to  the  evidence  as  to  what  Mrs,  Willoughby 
did  on  that  occasion.  Was  it  simply  the  use  of  words,  or  was 
it  the  exercise  of  such  powers  of  resistance,  or  was  she  pre- 
vented by  the  show  of  force  from  offering  resistance.'  Elev- 
enth. The  presiding  judge  erred  in  saying  to  the  jury:  'If 
you  shpuld  come  to  the  conclusion  that  the  plaintiff  is  entitled 
to  recover  damages,  you  want  to  take  the  testimony,  if  you 
want  to  arrive  at  the  actual  loss,  and  that  she  sustained  it. 
As  soon  as  you  have  arrived  at  them,  you  are  bound  to  give 
by  the  figures,  unless  it  should  exceed  the  amount,  which  is 
$20,000.  The  damages  alleged  under  the  complaint  as  it  now 
stands  is  only  $20,000,  whicn  will  be  handed  you  will  not  be. 
You  could  not  go  beyond  $20,000,  no  matter  what  you  think, 
and  you  think  actual  damages  have  been  found  to  that  extent, 
or  unless  you  think  that  the  evidence  *  *  *  circum- 
stances demand  for  willful  invasion  for  the  property  of 
another.     It  isfor  you  to  say  whether  there  has  been,  in  this 
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case,  willful  invasion  of  the  rights  of  the  plaintifi.  If  you 
find  there  is  no  vvillful  invasion.  *  «  *  But  if  you  think 
that  willful  invasion  of  the  plaintiff's  rights  have  been 
made  by  the  defendant,  *  *  *  And  from  them  you  are 
to  arrive  at  vour  conclusion,  and  find  what  damage  you  are 
to  give.'  Tu.'1-lfth.  The  presiding  judge  erred  in  that  he 
practically,  and  in  effect,  charged  the  jury  in  respect  to  mat- 
ters of  fact,  and  did  not  state  the  testimony  and  declare  the 
law  applicable  thereto.  Thirteenth,  The  presiding  judge 
erred  in  submitting  to  the  jury  questions  of  fact  which  were 
not  raised  by  the  testimony  in  the  case,  to-wit,  the  question 
of  payment  of  rent,  the  question  of  an  agreement  to  set  dfl, 
the  question  of  force  used  in  entry  by  defendant,  the  question 
whether  plaintiff  bad  done  anytning  in  her  power  to  resist, 
the  question  whether  she  was  prevented  from  resisting,  the 

Siestion  of  intimidating,  and  the  question  of  the  intention  of 
e  defendant.  Fourteenth.  The  presiding  judge  erred  in  not 
exercising  his  judgment  to  set  aside  the  verdict,  saying, 'I 
think  there  is  some  evidence,  and  I  will  not  set  aside  the  ver- 
dict of  the  jury,'  whereas,  the  duty  imposed  on  him  by  law 
was  to  order  a  new  trial,  unless,  in  his  judgment,  the  verdict 
i»as  supported  by  sufficient  evidence  or  by  a  preponderance 
of  testimony," 

"  ADDITIONAL  EXCEPTIONS. 
"  (i)  The  presiding  judge  erred  in  reading  to  the  jury,  as 
the  law  of  the  case,  first  paragraph,  p,  50,  Cooley,  Torts, 
which  is  as  follows:  'Recaption  or  reprisal  is  i  remedy 
by  the  act  of  the  party  himself,  where  any  of  his  personal 
property,  or  any  person  to  whose  custody  he  is  entitled,  is 
taken  or  detained  away  from  him.  This  consists  in  retaking 
the  same  into  his  own  possession  whenever  or  wherever 
he  may  peacefully  do  so.  But  this  right  is  subordinate  to 
the  preservation  of  the  public  peace  ;  hir  "  the  public  peace 
is  a  superior  consideration  to  any  man's  private  property." 
and  "  if  individuals  were  once  allowed  to  use  private  force 
as  a  remedy  for  private  injuries,  all  social  justice  must  cease. 
The  strong  would  give  law  to  the  weak,  and  every  man 
would  revert  to  a  state  of  nature.'"  This  misled  the  jury. 
{2)  The  presiding  judge  erred  in  saying  to  the  jury:  'If 
there  was  default  in  the  payment  of  the  rent,  then  there  was 
an  irrevocable  license  to  enter  upon  the  premises  of  plaintiff 
to  take  up  the  rails,  which  in  that  case  became  the  property 
of  defendant :  but  this  license  could  not  be  exercised hv  force, 
for  if  the  right  was  so  exercised  the  defendant  would  be  a 
trespasser.'  (3)  The  presiding  judge  erred  in  saying  to  the 
jury :  '  But,  if  the  hands  and  persons  who  were  there  were 
there  for   the  purpose  of  intimidation,  and  went  forcibly  on 
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her  premises  when  she  was  doing  all  she  could  to  resist  their 
taking  the  rails,  or  if  by  that  sho*  of  force  the  defendant 
prevented  her  from  resisting,  and  that  was  their  intention, 
then  it  was  a  forcibte  taking,  and  it  would  be  unlawful.'  (4) 
The  presiding  judge  erred  in  saying  to  the  jury  :  '  The  dis- 
tinction is  a  very  nice  one,  and  I  Beg  you  will  give  your 
careful  attention  to  the  evidence  as  to  what  Mrs.  Willoughby 
did  on  that  occasion.  Was  it  simply  the  use  of  the  words, 
or  was  it  the  exercise  of  such  powers  of  resistance  as  she 
could,  or  was  she  prevented  by  the  show  of  force  from  offer- 
ing resistance  ? '  (5)  The  presiding  judge  erred  in  saying  to 
the  jury :  '  If  you  shall  conie  to  the  concuision  that  the  plaint- 
iff is  entitled  to  recover  damages,  you  want  to  take  the  tes- 
timony, if  you  want  to  arrive  at  the  amount  of  the  actual 
loss,  and  that  she  sustained  it.  As  soon  as  you  have  arrived 
at  that,  you  are  bound  to  give  the  amount  found  by  the  fig- 
ures, unless  it  should  exceed  the  amount  claimed,  which  is 
$20,000.  The  damages  alleged  under  the  complaint  as  it 
now  stands  is  only  $20,000,  vvbereas  the  complaint  which  will 
be  handed  you  will  not  be  so  limited.  The  original  com- 
plaint had  four  counts,  alleging  damages,  in  the  aggregate, 
to  the  amount  of  $50,000,  but  the  last  three  of  these  have 
been  stricken  out,  leaving  only  the  first,  alleging  $20,000 
damages ;  and  you  could  not  go  beyond  $20,000,  no  matter 
what  you  think,  and  not  that  much,  unless  you  think  actual 
damages  have  been  found  to  that  extent,  or  unlesfe  you  think 
that  the  evidence  shows  circumstances  which  prove  willful 
invasion  of  the  rights  of  property  of  another.  It  is  for  you 
to  say  whether  there  has  been  in  this  case  willful  invasion  of 
the  rights  of  the  plaintiff.  If  you  find  that  there  is  no  willful 
invasion  of  her  rights,  then  you  could  only  find  actual  dam- 
ages ;  but,  if  you  think  that  willfull  invasion  of  the  plaintiff's 
rights  have  been  made  by  the  defendant,  and  so  conclude 
from  the  circumstances  as  proven  in  the  case, — from  them 
you  are  to  arrive  at  your  conclusion, — then  find  what  dam- 
ages you  are  to  give  by  adding  such  punitive  damages  to 
the  actual  damage,  if  any,  found  by  you."  (6)  The  presiding 
judge  erred  in  charging  the  jury  that  the  plaintiff  could  re- 
cover, unless  the  delendant  went  upon  the  premises  peace- 
ably, and  unless  they  removed  the  property  peaceably,  and 
in  limiting  the  right  cf  the  defendant  to  doing  what  they 
did  peaceably.  (7)  That  the  presiding  judge  erred  in  sub-* 
mittmg  to  the  jury  the  question  whether  plaintiff  had  done 
everytning  in  her  power  to  resist  the  taking.  (8)  The  charge 
of  his  honor  to  the  jury  is  misleading  and  confusing." 

Theodore  G.  Barker  and  Thomas  M.  Gilland,  for  appellant. 

Jvhnson  &  Johnson^  Belton  O'Neall  Townsettd,  R.  Dozier,  and 
/.  A.  Kelly,  for  respondent. 
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McIVER,  J. — On  the  23d  September,  1886,  the  plaintiff  and 
the  defendant  entered  into  an  jigreement  in  writing  for  the 
letting  or  hiring,  for  the  term  of  two  years,  of  a 
*■  certain  number  of  tons  of  iron  rails,  sufficient  to 

lay  a  railroad  track  for  the  use  of  the  plaintiff,  in  consider. 
ation  whereof  plaintiff  agreed  to  pay  to  defendant  a  stipu- 
lated sum  of  money  for  the  rent  or  use  of  said  rails  on  the 
first  day  of  each  month  during  the  said  term  of  two  years. 
The  fourth  and  most  materialclause  in  said  agreement,  so 
far  as  this  controversy  is  concerned,  is  in  the  following  lan- 
guage :  "Fourth.  That  upon  the  first  default,  or  any  subse- 
quent default,  by  the  party  of  the  second  part  in  making  to 
Hie  party  of  the  first  part  the  payments  in  the  amounts  and 
on  trie  days  as  aforementioned,  then,  upon  such  default  or 
defaults,  the  party  of  the  first  part  shall  have  the  right  to 
take  possession  of  and  to  remove  the  said  old  rails,  whereso- 
ever they,  or  any  part  of  them,  may  be  found,  and  to  hold 
and  use  the  same,  freed  of  all  claims  upon  them  by  the 
party  of  the  second  part,  his,  her,  or  their  executors,  admin- 
istrators, or  assigns,  or  any  other  person  or  persons  what- 
soever ;  the  said  right  not  to  impair  or  delay  the  right  to  sue 
for  and  recover  the  said  debt  by  any  other  process."  In 
pursuance  of  this  agreement  the  plaintiff  obtained  from  de- 
fendant iron  rails  sufficient  for  the  purpose  of  laying  a  rail, 
road  track  about  four  miles  in  length,  and  had  said  track 
constructed  from  a  point  on  defendant's  railroad  known  as 
"Scranton"  to  the  distance  above  mentioned,  into  heavily 
timbered  lands,  the  same  being  connected  by  a  switch  with 
defendant's  railroad  at  Scranton,  for  the  purpose'of  trans- 
porting timber,  lumber,  and  wood  from  her  steam  saw  mill 
and  from  her  lands  to  defendant's  railroad,  to  be  carried  to 
market.  The  defendant,  claiming  that  no  part  of  the  stip- 
ulated rent  had  been  paid,  on  the  loth  of  August,  1S87,  sent 
two  material  trains,  in  charge  of  its  officers  and  agents, 
manned  by  a  sufficient  number  of  employes  for  the  purpose, 
to  Scranton,  with  instructions  to  take  up  the  iron  rails,  place 
them  on  the  said  trains,  and  remove  them  from  plaintiff's 
premises,  as  it  had  reserved  the  right  to  do,  by  the  fourth 
clause  of  the  agreement,  upon  default  in  the  payment  of  the 
rent.  When  tne  railroad  party  reached  Scranton,  plaintiff 
was  notified  of  their  purpose,  whereupon  she  forbade  them 
from  removing  the  rails.  After  some  further  conversation, 
plaintiff  retired  to  her  house,  which  was  near  by,  and  during 
tier  absence  one  of  the  officers  of  the  defendant  company  un- 
locked the  switch,  by  which  the  material  trains  of  defendant 
were  enabled  to  pass  from  the  main  track  of  defendant  out 
on  the  track  constructed  by  plaintiff  with  the  iron  raifs  in 
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question;  and,  when  plaintiS  returned  to  the  scene  of  oper- 
ations, she  found  the  railroad  party  engaged  in  taking  up 
the  iron  rails,  and  placing  them  on  the  material  trains  tor  re- 
moval. As  to  what  occurred  then,  there  is  some  conflict  in 
the  testimony,  though  there  seems  to  be  no  dispute  that 
plaintiff  took  her  position  on  the  track  in  front  of  the  mate- 
rial trains  with  a  view  to  prevent  the  trains  from  going 
out  on  the  main  track,  and  tnat  she  was  removed  therefrom 
by  one  or  more  of  the  officers  of  the  railroad  company,  for 
the  purpose,  as  they  claimed,  of  preventing  her  from  being 
injured  by  the  trains.  After  this  the  trains  moved  out  on 
the  main  track,  carrying  ofi  the  iron  rails  in  question.  This 
is  but  a  very  brief  outline  of  the  leading  facts  which  led  to 
this  coQtroversy ;  and,  for  a  full  and  proper  understanding 
of  the  case,  the  complaint,  written  agreement,  charge  of  the 
circuit  judge,  and  the  exceptions  should  be  incorporated  in 
the  report  of  the  case.  ■ 

The  first  exception  imputes  error  to  the  circuit  judge  in 
refusing  to  allow  the  written,  agreement  which  the  plamtifi 
in  her  cross-examination,  admitted  to  be  the  con- 
tract under  which  she  leased  the  rails,  to  be  then  "Bteiomof 
read  in  evidence.  It  seems  that  while  the  plaintiff  ^JJ"„i  „, 
was  under  cross-examination  the  written  agreement  cT«t.«ui>i>- 
■was  shown  to  her,  and  she  admitted  "  her  signature  mo». 
to  the  contract  set  up  in  the  answer,  and  that  it 
was  the  contract  under  which  she  leased  the  rails."  Now,  if 
this  contract  had  been  verbal  instead  of  written,  we  do  not 
see  how  defendant's  counsel  could  have  been  prevented  from 
asking  the  plaintiff  what  were  the  terms  of  sucn  contract ;  and 
it  seems  to  us  that  askmg  the  privilege  of  reading  the  terms 
which  had  been  put  down  in  writing  was,  in  effect,  the  same 
thing  as  asking  what  were  the  terms  of  a  parol  contract 
which  lay  at  the  foundation  of  the  whole  controversy.  But,  ■ 
as  we  thmk  this  question  was  conclusively  determined  by  the 
recent  case  of  Owens  v.  Gentry,  30  S.  C.  490,  we  need  not  dis- 
cuss it  further.  There  the  sheriff  was  sued  for  certain  prop- 
erty which  he  had  seized  under  a  warrant  to  enforce  an  agri- 
cultural lien,  and  he  justified  his  seizure,  and  asserted  his 
right  to  the  property  under  such  warrant ;  and  it  was  there 
held  that  the  defendant  had  the  right,  in  the  cross-exam ina- 
tion  of  one  of  the  plaintiff's  witnesses,  to  prove  the  warrant, 
and  put  the  same  in  evidence  at  that  time,  because,  however 
it  may  be  in  the  United  States  courts  and  in  the  courts  of 
some  of  the  other  states,  the  rule  here  is  that  the  defendant 
may,  if  he  can,  make  out  his  whole  defense  in  the  cross-exam- 
ination of  plaintiff's  witnesses.  In  the  present  case  the  de- 
fendant was  sued  for  a  trespass  and  undertook  to  justify,  or 
rather  to  deny,  any  trespass,  because  of  a  license  contained  in 
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the  very  agreement  under  which  plaintiff  obtained  the  prop- 
erty about  which  the  controversy  arose.  It  is  urged,  how- 
ever, that,  the  agreement  being  signed  by  other  parties  as 
well  as  by  plaintiff,  it  could  not  properly  be  offered  in  evi- 
dence until  the  signatures  of  such  other  parties  had  been 
proved  ;  but  it  will  be  observed  that  the  plaintiff  not  only 
admitted  her  signature  to  the  paper,  but  also  admitted  that 
it  contained  the  contract  under  which  she  asserted  her  right 
to  the  possession  of  the  iron  rails,  and  this  dispensed  with 
proof  of  the  signatures  of  the  other  parties.  Again,  it  is  in- 
sisted that  no  substantial  injury  was  done  to  the  defendant 
by  the  refusal  to  allow  the  paper  read  at  first,  because  after- 
wards, when  the  defendant  came  to  offer  its  testimony,  the 
paper  was  duly  proved  and  offered  in  evidence.  If  the  de- 
fendant had  the  legal  right  to  have  the  paper  read  in  the  first 
instance,  then  it  was  error  to  deny  such  right,  and  we  are 
bound  so  to  declare  it.  But  it  might  admit  of  grave  doubt 
whether  the  defendant  sustained  no  substantial  injury  by  the 
refusal  to  allow  the  paper  read  in  the  first  instance.  It  is 
very  clear  that  the  terms  of  that  contract  lay  at  the  founda- 
tion of  the  whole  controversy.  Without  it  the  plaintiff,  con- 
fessedly, had  no  shadow  of  right  to  the  possession  of  the  iron 
rails ;  and  it  was  specially  set  up  in  the  answer  as  a  justifica- 
tion for  the  alleged  wrongful  acts  with  which  defendant  was 
charged.  Upon  its  construction,  which  was  a  matter  for  the 
court  alone,  might  depend  the  question  whether  plaintiff  had 
any  cause  of  action  ;  and  it  is  not  difficult  to  conceive  how  it 
may  have  been  a  very  material  matter  to  the  defendant  to 
have  this  written  agreement  before  the  court  while  the  plaint- 
iff was  undertaking  to  make  out  her  cause  of  action. 

As  to  the  several  exceptions  which  complain  of  the  circuit 
judge  in  leaving  to  the  jury  questions  of  fact  as  to  whether 
the  rent  had  been  paid,  or  whether  the  defendant 
((HitiaH  or  g„j£rg(j  upon  the  premises  of  the   plaintiff  peace- 
ably or  by  force,  we  cannot  say  that  there  was  any 
error  of  law  in  so  doing,  though  in  view  of  the  fact  that  the 
plaintiff  in  her  testimony  admitted  that  no  part  of  the  rent 
had  been  paid  in  money,  and  that  the  defendant  had   never 
consented  to  accept  the  claims  wliich  she  set  up  against  the 
company  as  payment  of  the  rent,  it  may  be  that  the  jury  was 
misled   by  Ihn   mannpr   in   whirh    thr'<:f>   niiPRrirttis    wpre    siiK: 
mitted. 
So,  too. 
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As  it  seems  to  us,  the  most  material  inquiry  raised  by  this 
appeal  is  whether  there  was  error  in  charging  the  jury  that 
the  license  conferred  on  the  defendant  by  the  fourth 
clause  of  the  agreement  "could  not  be  exercised  Ewwiwrfii- 
by  force,  for  if  the  right  was  so  exercised  the  de-  *^^^'"' 
fendant  would  be  a  trespasser."  Reading  this  uu 
language  extracted  from  the  charge  of  the  judge 
in  connection  with  what  he  said  in  the  same  paragraph  from 
which  the  extract  is  taken,  in  the  outset  of  this  charge,  to- 
wit :  "  This  action  is  for  trespass  to  real  estate.  If  there  was 
no  trespass,  then  the  other  allegations  of  enormities  need  not 
be  considered," — we  must  assume  that  the  charge  amounted 
to  this:  that,  "if  there  was  a  default  in  the  payment  of  the 
rent,  then  there  was  an  irrevocable  license  to  enter  upon  the 
premises  of  plaintiff  to  take  up  the  rails,"  but,  if  this  was  done 
by  force,  then  the  defendant  would  become  a  trespasser  upon 
the  real  estate  of  the  plaintiff.  We  propose,  therefore,  to 
consider  whether  there  was  error  in  such  instruction.  In 
the  first  place,  we  remark  that  it  is  difficult  to  conceive  how 
one  can  be  regarded  as  a  trespasser  upon  real  estate  when  he 
has  the  permission  of  the  owner  to  enter;  for  while,  by  the 
manner  of  his  entry,  he  may  commit  some  other  trespass,  e, 
g.,  upon  the  person  of  the  owner,  it  is  impossible  to  under- 
stand how  he  can  be  regarded  as  a  trespasser  upon  the  real 
estate,  for  the  permission  to  enter  is  utterly  inconsistent  with 
the  idea  that  he  commits  a  trespass  by  availing  himself  of 
such  permission.  If,  in  making  the  entry,  he  commits  any 
other  trespass,  he  may  be  made  liable  for  that,  but  he  cer- 
tainly cannot  be  made  liable  for  a  trespass  on  real  estate.  As 
is  said  in  'i  Add.  Torts,  g  447,  p.  452:  "  Where  a  ^^  _ . 
man  in  licensed  to  do  a  thing,  it  necessarily  implies  tkoAtiM!' 
that  he  may  do  everything  without  which  the 
thing  authorized  to  be  done  cannot  be  done."  Upon  this 
principle,  a  person  licensed  to  enter  upon  the  lands  of  an- 
other may  use  any  means,  even  to  the  extent  of  actual  force, 
necessary  for  the  purpose,  provided  that  in  so  doing  he  does 
not  commit  a  breacii  of  the  peace.  Thus,  in  the  case  of 
Wood  V.  Manley,  1 1  Adol.  &  E.  34,  it  was  held  that  where  the 
defendant  was  licensed  to  enter  upon  the  lands  of  the  plaintiff 
for  the  purpose  of  removing  goods  which  he  had  purchased, 
and  the  plamtiff,  after  the  sale,  had  locked  his  gate,  and  for- 
■  bidden  tne  defendant  to  enter,  the  defendant  was  justified  in 
breaking  down  the  gate  in  order  to  effect  an  entrance.  In- 
deed, the  decided  weight  of  authority  now  is  that  where  one 
having  authority  to  enter  upon  the  premises  of  another,  com- 
mits an  assault  and  battery  in  so  doing,  or  after  he  has  en- 
tered, this  will  not  have  the  effect  of  making  him  a  trespasser 


-&Tr^u,Coo'j[e 


ab  initio;  but,  if  liable  at  all,  he  is  only  liable  to  a  criminal 
prosecution  for  the  assault,  and  to  a  civil  action  to  recover 
damages  for  the  trespass  in  committing  such  assault,  and  he 
cannot  be  made  liable  as  a  trespasser  upon  the  real  estate 
upon  which  he  had  authority  to  enter.  This  matter  is  very 
fully  and  elaborately  discussed,  and  the  authorities  reviewea, 
in  the  case  of  Sterling  v.  Warden,  51  N.  H,  217.  As  is  said 
in  that  case:  "A  person  entering  by  license  of  the  party  may 
50  abuse  that  license  as  to  make  himself  liable  for  that  abuse 
by  some  appropriate  action,  as,  for  example,  if  the  license  in 
this  case  had  extended  only  to  permission  to  enter,  without 
the  right  to  remove  the  goods,  the  partv  might  have  been 
liable  in  trespass  de  bonis  for  the  removaf  of  the  goods,  or,  if 
necessai 
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of  the  use  of  force  in  making  the  entry,  or  because  of  the  tres- 

Eass  upon  the  person  of  the  tenant.  This  rule  appears  to  have 
een  adopted  here  in  most  of  the  states ;  and  in  the  few  states 
which  have  adopted  a  contrary  view  their  conclusion  seems 
to  rest  largely  upon  the  two  English  cases  above  cited,  which 
are  not  now  regarded  as  authority  in  England.'  See  Stearns 
V.  Sampson,  59  Me.  568;  Low  v.  Elwell,  121  Mass.  309;  and 
Souter  V.  Codman,  14  K.  I.  119.  It  seems  to  us  that  the  view 
which  we  have  adopted  is  fully  supported  by  our  own  cases. 
In  Johnson  v.  Hannahan,  i  Strob.  313,  it  was  held  that  a  per- 
son cannot  be  made  liable  in  an  action  for  trespass  on  real 
estate  for  entering  upon  his  own  land,  and  exerting  a  right  of 
ownership  thereon  ;  nor  can  any  unlawful  acts  committed  in 
the  exercise  of  such  right  be  so  connected  with  it  as  to  make 
him  liable  as  a  trespasser  ab  initio.  Such  acts  may  be  a  suffi- 
cient  ground  for  the  employment  of  other  distinct  and  appro- 
priate legal  remedies.  The  same  doctrine  is  recognized,  by 
way  of  illustration,  in  Skinner  v.  McDowell,  2  Nott  &  McC. 
68,  though  that  was  a  case  of  trespass  de  bonis  asportalis,  and 
therefore  not  strictly  authoritative.  So,  in  Robson  v.  Jones, 
2  Bailey,  4,  which  was  an  action  for  breaking  plaintiff's  close 
and  carrying  off  his  goods,  the  court,  after  determining  that 
the  goods  belonged  to  defendant,  said  that  defendant,  having 
entered  by  plaintiff's  consent,  had  a  right  to  use  such  force  as 
was  necessary  to  go  out,  and  committed  no  trespass  in  break- 
ing down  the  gate  for  that  purpose.  In  Mularow  v.  Jones, 
Rice,  64,  the  action  was  trespass  quare  dausum  f regit,  in  which 
the  allegation  was  that  defendant  had  entered  by  force,  and 
tore  down  or  dismantled  the  house  by  unroofing  it;  .and, 
though  it  appeared  that,  in  tearing  off  the  shingles,  one  of  them 
fell  on  the  plaintiff's  wife,  it  ^^as  held  that,  if  the  defendant 
had  the  title  and  the  right  to  the  possession,  the  action  for 
trespass  on  the  real  estate  could  not  be  maintained,  Butler, 
J,,  in  delivering  the  opinion  of  the  court,  adopted  the  language 
used  by  Spencer,  J.,  in  Hyatt  v.  Wood,  4  Johns.  150,  as  fol- 
lows :  "  If  a  person  having  a  legal  right  of  entry  on  land  enters 
by  force,  though  he  may  be  indicted  for  a  breach  of  the  peace, 
yet  he  is  not  liable  to  a  private  action  of  trespasslor  damages 
at  the  suit  of  the  person  who  has  no  right,  and  is  turned  out 
of  possession."  The  case  of  Harris  v.  Marco,  16  S.  C.  575,  is 
relied  on  by  counsel  for  respondent,  but  that  was  a  very  dif- 
ferent case  from  this.  There  the  action  was  for  the  trespass 
upon  the  person  of  the  plaintiff,  and  not  upon  the  property, 
either  real  or  personal;  and  it  was  then  very  properly  held 
that  the  plaintiff  had  a  perfect  right  to  appeal  to  the  court  for 
the  protection  of  her  person  against  the  assault,  by  an  appro- 
priate action  for  that  purpose.     But  here  the  plaintiff  is  claim- 


D.gnzcdbyGoOglc 


68o  WILLOUGHBV  V.  NORTHEASTERN  K.  CO.      [VOL  43 

ing  damages,  not  for  any  injury  done  to  her  person,  but  for  a 
trespass  upon  her  real  estate ;  and  the  two  cases  are  essea> 
tially  different  The  same  remarks  may  also  be  made  in  ref- 
erence to  the  case  ot  Davis  v.  Whitridge,  2  Strob.  232,  likewise 
relied  on  by  respondent,  where  the  trespass  complained  of 
was  an  assault  upon  the  person  and  not  upon  the  property  of 
the  plaintiff.  The  distinction,  it  seems  to  us,  is  very  obvious. 
To  apply  it  to  the  present  case,  the  fact  that  the  plaintiff  had 

given  a  license  to  the  defendant  to  enter  upon  her 
j'l""*.*"  premises  for  the  purpose  of  removing  the  rails  did 
Jj^^  '        not  by  any  means  carry  with  it  a  license  to  assault 

her  person:  and,  therefore,  while  such  license 
would  relieve  the  defendant  from  any  liability  for  entering 
upon  the  premises,  because,  having  a  license  to  enter,  no  tres- 
pass could  be  committed  in  doing  so,  yet  if  while  entering,  or 
afterwards,  the  defendant  committed  a  trespass  upon  the  per- 
son of  the  plaintiff,  the  defendant  might,  by  an  action  appro- 
priate to  that  purpose,  be  made  liable  for  that  trespass,  yet 
we  do  not  see  how  it  could  be  made  liable  under  an  action 
for  another  trespass,  of  a  wholly  different  character.  The 
importance  of  preserving  this  distinction  is  apparent.     Sup- 

fiose  the  judgment  in  this  case,  in  which  the  only  trespass  al- 
eged  is  the  entry  by  force  upon  the  premises  of  plaintiff,  and 
the  tearing  up  and  removing  the  rails,  should  be  allowed  to 
stand.  What  is  there  to  prevent  plaintiff  from  bringing  an- 
other action  for  the  trespass  claimed  to  have  been  committed 
on  the  person  of  the  plaintiff  by  removing  her  from  the  track 
when  the  material  trains  were  moving  out  on  the  main  track? 
Finally,  it  is  contended  that  the  view  which  we  have  adopted 
tends  to  encourage  tumult  and  violence,  which  the  law  ought 
not  to  countenance  ;  but,  as  was  said  in  Hyatt  v.  Wood,  supra. 
"sufficient  restraints  will  be  found  in  the  remedy  by  indict- 
ment, and  in  the  liberality  with  which  jurors  will  give  dam- 
ages wheie  a  wrong  doer  undertakes  to  enter  without  right." 
Or,  as  is  said  by  DuRFKE,  C.  J.,  in  Souter  v.  Codman,  supra: 
"  For  criminal  offenses,  the  criminal  law  affords  the  proper 
remedy  ;  and  the  unlawful  occupant  ought  not  to  be  permitted 
to  trea't  the  Hghtful  owner,  who  simplv  asserts  and  maintains 
his  right,  as  a'trespasser,  out  of  regard  for  the  public  peace." 
The  judgment  of  this  court  is  that  the  judgment  of  the  circuit 
court  be  reversed,  and  that  the  case  be  remanded  to  that 
court  for  a  new  trial. 

Simpson,  C.  J.,  and  McGowan,  J.,  concur. 
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LtaM  of  Railroad — Abcence  of  Authority— Ultra  Vlrati — A  lease  by  one 
railroad  corporation  of  its  property  and  franchises  to  another  corporation 
for  a  period  of  twenty  years  or  more,  is,  in  the  absence  of  all  legislative 
authority  to  make  such  lease,  uiira  vires  and  void. 

8«me—E(toppelagain(t  Stockholder  to  Attack  ValidKy  of  L«as«. — A  stock- 
holder parLLCipating  and  acquiescme  in  corporate  actions,  is  estopped,  as 
against  the  corporation,  from  impeacning  the  validity  of  a  lease  made  by  it, 
but  the  operation  of  such  estoppel  is  between  the  corporation  and  the 
shareholder  ;  third  persons  can  claim  no  benelit  thereby  in  order  to  avoid 
such  lease  as  beingw/i'rai'/rw,  and  the  corporation  itself  having  repudiated 
the  lease,  the  estoppel  resting  against  the  stockholder  is  thereby  relieved. 

Same — For«^n  Judgment,  ConclutlvenaH  at  Bar  In  Pending  Suit. — A  de- 
cree rendered  by  a  court  of  chancery  in  Tennessee,  in  a  suit  between  two 
railway  companies,  declaring  a  lease  invalid  and  ordering  an  accounting,  is 
a  bar  to  a  suit  pending  in  Alabama  instituted  by  a  stockholder  of  the  lessor 
company  seekm^  the  cancellation  ol  such  lease  and  an  injunction  against 
a  proposed  new  issue  of  stock,  for  the  purpose  of  buying  in  the  lease.  The 
fact  that  the  Alabama  suit  was  iirst  instituted  does  not  prevent  the  cause 
of  action  from  being  merged  in  the  Tennessee  judgment,  which  may  be 
set  up  as  a  plea  puis  darrein  continuance 

Appeal  from  Madison  County  Court. 

The  bill  in  this  case  wastiied  on  the  31st  August,  1882,  by- 
John  W.  Grayson,  a  stockholder  of  the  Memphis  &  Charles- 
ton  Railroad  Company,  on  behalf  of  himself  and  all  other 
stockholders  who  might  come  in  as  parties  with  hirii,  against 
the  said  corporation,  and  against  the  East  Tennessee,  Virginia 
&  Georgia  Railroad  Company;  and  prayed  the  cancellation 
of  a  lease  executed  by  the  former  to  the  latter  company,  an 
account  for  the  use  of  property  under  the  lease,  profits  re- 
ceived, etc.,  and  an  injunction  to  prevent  a  threatened  issue 
of  new  stock  by  the  M.  &  C.  Company  for  the  purpose  of 
raising  money  to  buy  in  the  lease.  After  answer  filed  by  the 
M.  &  C.  Company,  the  cause  was  removed,  on  the  petition  of 
the  East  Tenn,  Va.  &  Ga.  Company,  into  the  Circuit  Court  of  ■ 
the  United  States;  but,  on  hearing  in  that  court,  it  was  re- 
manded to  the  Chancery  Court,  and  the  decree  remanding  it 
was  affirmed  by  the  Supreme  Court  of  the  United  States, 
November  2gth,  1886.  On  the  4th  June,  1885,  a  bill  was  filed 
by  the  M.  &  C.  Company,  in  the  Chancery  Court  at  Memphis, 
Tennessee,  against  the  East  Tenn.  Va.  &  Ga.  Company  seek- 
ing a  cancellation  of  said  lease,  an  account,  etc.;  and  a  decree 
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Company  by  reason  of  its  possession,  operation,  and  use  of 
the  road  and  other  property  of  the  latter ;  and  that  the  di- 
rectors of  the  Memphis  &  Charleston  Company  were  about 
to  issue  and  sell  said  additional  stock,  and  pay  the  proceeds 
thereof  to  the  East  Tennessee,  Virginia  &  Georgia. Company  ' 
in  consideration  of  a  surrender  and  cancellation  of  said  pre- 
tended lease.  The  bill  prays  for  an  injunction  against  the 
Memphis  &  Charleston  Company  restraining  it  from  the  issu- 
ance of  said  additional  stock,  ana  the  payment  of  the  proceeds 
thereof  for  a  surrender  of  the  lease,  and  against  the  East  Ten- 
nessee, Virginia  &  Georgia  Company  restraining  it  from  fur- 
ther control,  use,  etc.,  of  the  Memphis  &  Charleston  road; 
for  a  receiver  to  take  possession  of  the  roadbed,  equipment, 
etc.,  of  the  Memphis  &  Charleston  Company,  and  operate  the 
same  for  the  benefit  of  the  company's  stockholders  ;  and  that, 
upon  final  hearing,  said  lease  and  amended  lease  be  decreed 
to  be  void,  and  ordered  canceled,  and  an  account  be  taken 
between  the  defendant  companies,  and  the  East  Tennessee, 
Virginia  &  Georgia  Company  be  adjudged  to  pay  the  Memphis 
&  Charleston  Company  whatever  amount  should  be  found 
due  thereon  for  its  use  and  occupation  of  the  latter's  road,  or 
on  account  of  inequitable  division  of  traffic  receipts  between  , 
the  two  roads.  No  injunction  was  ever  ordered  pending  the 
litigation,  until  the  final  decree,  which  perpetually  restrains 
the  Memphis  &  Charleston  Company  from  issuing  the'  ad- 
ditional stock  contemplated  by  the  resolutionof  August,  1882, 
and  from  paying  the  proceeds  thereof  for  a  surrender  of  the 
lease.  No  receiver  was  appointed.  The  final  decree  declares 
the  lease  null  and  void,  but  no  accounting  is  decreed,  because 
it  was  made  to  appear  by  the  record  of  a  proceed- 
ing in  a  chancery  court  of  the  state  of  Tennessee  '"••«• 
between  the  Memphis  &  Charleston  Company  and  the  East 
Tennessee,  Virginia  &  Georgia  Company,  for  the  cancellation 
of  the  lease  on  account,  etc.,  that  the  parties  had  already  ac- 
counted between  themselves.  The  correctness  of  the  decree 
of  the  chancery  court  of  Madison,  in  so  far  as  it  holds  ab- 
stractly that  the  lease  (originally  and  as  amended)  was  u/tra 
vires  and  void,  is  not  controverted  on  this  appeal.  On  this 
point,  therefore,  we  content  ourselves  with  a  reference  to 
some  of  the  authorities  which  sustain  the  conclusion  reached 
by  the  court  below,  the  Memphis  &  Charleston  Railroad 
Company  having  no  special  power  under  its  charter  or  under 
the  general  laws  of  the  state  to  lease  its  road  to  the  East 
Tennessee,  Virginia  &  Georgia  Railroad  Company.  Penn- 
sylvania R.  Co.  V.  St.  Louis,  A.  &  T.  H.  R.  Co.,  ii8  U.  S.  294, 
24  Am.  &  Eng.  R.  Cas.  58;  Thomas  v.  West  Jersey  R.  Co.,  loi 
U.  S.  ;i. 


D.gnzcdbyGoOgIc 


*84  MEMPHIS  Si  CHARLESTON  R.  CO.  V.  GRAVSON.     [VOL.  43 

The  decree  is  attacked  here  on  two  grounds  only:  Firsl. 
that  complainant  was  estopped  to  question  the  validity  of  the 
lease,  and  the  modified  lease,  by  tbe  fact  that  he 
uuekj*'*thB  *^  represented  at  the  meetings  of  the  stockhold- 
^tnt."  ^''S  which  authorized  or  ratified  them, and  hisstock 
was  voted  by  his  proxy,  and  with  his  knowledge, 
for  both  the  original  and  the  amendment  thereof ;  and.seconii, 
that  the  decree  of  the  Tennessee  chancery  court  declaring 
the  lease  void,  etc.,  was  a  merger  of  complainant's  cause  oi 
action,  and  therefore  a  bar  to  the  further  prosecution  of  his 
bill  iji  the  Alabama  court. 

It  is  not  seriously  denied  that  the  complainant  was  at  one 
time  estopped  by  his  conduct  to  prosecute  this  suit  against 
the  Memphis  &  Charleston  Railroad  Company. 
tutttkMtr  ^^*  relation  existing  between  him  and  that  com- 
pany was  that  of  cestui  que  trust  and  trustee.  Acts 
of  the  corporation,  participated,  ratified,  or  acquiesced  in  by 
him  as  a  shareholder,  he  has  no  right  to  call  in  question  in 
any  proceeding  in  form  or  eSect  adversary  in  its  character 
with  respect  to  his  trustee,  who  in  that  regard  is  considered 
as  executing  his  will.  It  would  be  manifestly  inequitable  to 
the  corporate  entity  and  to  other  stockholders  to  allow  him, 
so  long  as  the  course  in  which  he  has  set  the  company  con- 
tinues to  be  the  corporate  policy,  to  appeal  to  the  court  to 
have  that  policy  reversed,  and  the  company  coerced  into  a 
different  line  of^ conduct.  The  shares  owned  by  complainant 
having  been  voted  by  his  representative,  and,  according  to 
the  weight  of  evidence,  with  nis  knowledge  and  consent,  for 
the  lease  of  .luly.  1877,  and  for  the  modification  thereof  re- 
solved upon  in  December,  1879,  he  could  not  be  permitted, 
while  his  trustee  continued  to  be  committed  to  the  leases,  to 
attack  their  validity.  2  Mor.  Priv,  Corp.  §  630^  jc^.  ;  Cook, 
btiicks,  ^  683  et  scg. 

But  the  operation  of  this  estoppel  is  between  the  trustee  and 
the  cestui  que  trust, — the  corporation  and  its  shareholder.  The 
latter  cannot  proceed  against  the  former  for  doing 
SiniB-ThiTd  that  which  he  has  directed  to  be  done,  but  the  com- 
Dot'ni'/apai  P^^y  itsclf  is  not  estopped  to  proceed  against  a 
»iopiKi.  third  personorother  corporation  for  the  avoidance 
of  an  executory  ultra  vires  contract,  and  it  would 
be  the  duty  of  the  company  to  so  proceed.  Bigelow,  Estop. 
466-468.  This  well  settled  proposition  demonstrates  that  the 
estoppel  does  not  obtain  in  favor  of  third  parties,  natural  or 
artificial,  and  that  they  cannot  rely  upon  it  either  against  the 
corporation  co  nomine,  or  against  a  stockholder  suing  for  and 
in  behalf  of  the  corporation  ;  for  clearly  it  would  m  wholly 
immaterial  to  them  whether  the  assault  on  the  ultra  vires  cor- 
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tract  proceeded  from  corporate  volition,  so  to  speak,  or  from 
the  volition  of  a  stockholder,  exercising  his  right  to  act  for 
the  corporation.  The  Memphis  &  Charleston  Company  hav- 
ing, as  we  have  seen,  before  the  filing  oi  this  bill,  repucliated 
the  leases  of  its  property  to  the  East  Tennessee,  V"ir2;inia  & 
Georgia  Company,  and  instructed  its  directors  to  take  pos- 
session  of  its  road  and  equipment,  the  estoppel  resting  on 
complainant  was  thereby  relieved. 

As  to  the  effect  of  the  decree  of  the  chancery  court  in  Ten- 
nessee,  a  somewhat  more  difficult  question  arises.  The  bill 
ip  Alabama  was  first  filed ;  the  decree  in  Tennes-  . 
see,  was  first  rendered.  The  suit  in  Alabama,  while  | 
proceeding  in  the  name  of  a  stockholder  in  behalf 
of  himself  and  all  other  stockholders  who  should  come  in  and 
make  themselves  parties,  and  nominally  against  the  Memphis 
&  Charleston  Company  as  well  as  the  East  Tennessee,  Vir- 
ginia and  Georgia  Company,  was  in  legal  contemplation  and 
'  effect  for  and  in  behalf  of  the  Memphis  &  Charleston  Com- 

{)any,  capable  of  resulting  in  no  other  relief  than  such  as  the 
atter  company  was  entitled  to  have  decreed  against  the  East 
Tennessee,  Virginia  &  Georgia  Company,  ancf  hence,  foe  all 
practicable  purposes  incident  to  the  present  status  of  the  case, 
IS  to  be  considered  as  a  suit  of  one  corporation  against  the 
other,  I  Mor.  Priv.  Corp.  §§  256,  257,  271.  The  suit  in  Ten- 
nessee proceeded  in  the  name  of  the  corporation  itself,  and  its 
main  objects  were  the  same  as  those  sought  to  be  attained  in 
the  Alabama  suit, — the  cancellation  of  the  leases  of  July,  1877, 
and  December,  1879,  and  an  accounting  between  the  compa- 
nies. The  only  relief  insisted  on  in  the  domestic  action  which 
was  not  prayed  for  in  theforei^^n  suit  was  that  the  Memphis 
&  Charleston  Company  be  enjoined  from  the  issuance  and 
sale  of  the  $5,000,000  of  additional  stock  authorized  by  a  meet- 
ing of  stockholders  held  in  1882.  Even  this  relief,  while  it 
could  not  be  specially  prayed  in  the  Tennessee  suit,  was  nec- 
essarily involved  ana  effectuated  in  that  case,  since  this  stock 
was  to  be  issued  and  disposed  of  only  for  the  specific  purpose 
of  providing  a  fund  with  which  to  pay  the  East  Tennessee, 
Virginia  &  Georgia  Company  a  bonus  for  a  surrender  of  the 
leases ;  and,  the  leases  having  been  decreed  void  and  ordered 
cancelled,  there  was  no  longer  any  authorization  for  the  is- 
suance of  the  additional  stock  and  no  such  action  threatened. 
The  parties  and  the  issues,  we  therefore  conclude,  were  sub- 
stantially the  same  in  the  two  cases;  and  it  only  remains  to 
be  considered,  on  this  branch  of  the  appeal,  whether  the  Ten- 
nessee court  had  jurisdiction  to  render  the  decree  which  was 
set  up  as  a  bar  to  the  further  prosecution  of  this  cause  in  the 
Madison  chancery  court.     It  is,  of  course,  well  settled,  with 
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respect  to  courts  acting  within  one  and  the  same  territorial 
jurisdiction,  and  administering  the  laws  of  the  same  sover. 
eignty,  that  the  first  to  talte  cognizance  ol  a  controversy,  or 
the  control  and  custody  of  the  property,  cannot  be  defeated 
of  its  right  to  proceed  to  a  final  determmation  of  the  dispute, 
or  to  a  complete  administration  of  the  property  by  the  subse- 
quent interposition  of  another  tribunal ;  but,  on  the  contrarv, 
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judgment  rendered  controls,  whether  the  action  in  which  it 
IS  reached  be  instituted  before  the  other  or  not,  and  the  rule 
applies  where  the  first  judgment  is  rendered  in  another  state." 
W£lls,  Res  Adj.  §  293  ;  Child  v.  Powder  Works,  45  N.  H. 
547;  Duffy  V.  Lytle,  5  Watts  (Pa.),  130;  Casebeer  v.  Mowry, 
55  Pa.  St.  422;  SicGilvray  v.  Avery,  30  Vt.  538;  Wood  v. 
Gamble,  1 1  Cush.  (Mass.),  8  ;  Rogers  v.  Odell,  39  N.  H.  452  ; 
Stout  V.  Lye,  103  U.  S.  70,  71.  And  the  same  rule  prevails  as 
to  decrees.  Low  v.  Mussey,  41.  Vt.  393  ;  Peak  v.  Ligon,  10 
Yerg.  (Tenn.),  468. 

The  gravamen  of  the  bill  in  each  case  was  the  existence  of 
the  void  leases  of  the  Memphis  &  Charleston  Company  to  the 
East  Tennessee,  Virginia  «  Georgia  Company,  possession 
and  use  by  the  latter  of  the  former's  property  under  these 
leases,  and  the  indebtedness  of  the  lessee  to  the  lessor  on  ac- 
count of  such  possession  and  use.  The  Tennessee  decree  de^ 
termined  each  and  all  of  these  matters.  It  cancels  the  leases, 
it  enforces  a  surrender  of  the  property,  and  it  settles  the  ac- 
counts between  the  parties.  After  that  decree  there  was  no 
lease  in  existence  to  be  upheld  or  annulled  by  our  court ;  no 
property  of  one  party  in  the  wrongful  possession  and  enjoy- 
ment of  the  other  to  be  restored  to  its  rightful  control  and 
use  ;  nothing  due  from  the  East  Tennessee,  Virginia  &  Geor- 

fia  Company  to  the  Memphis  &  Charleston  Company  to  be 
ecreed  to  be  paid  by  the  former  to  the  latter.  Complain- 
ant's cause  of  action  had  been  tlestroyed  by  being  merged 
into  the  decree  of  a  competent  court,  and  there  was  nothing 
left  for  the  chancery  court  of  Madison  to  act  upon.  Wells, 
Res  Adj.  §  530  ;  Barnes  v,  Gibbs,  31  N.  J.  Law,  317  ;  Freem. 
Judgm.  |§  215-221;  North  Bank  v.  Brown,  50  Me.  214; 
Jones  V.  Jamison,  15  La,  Ann.  35. 

Our  opinion,  therefore,  is  that  the  court  below  erred  in  de- 
creeing cancellation  of  the  lease  and  amended  lease,  in  ad- 
judging or  finding  that  the  parties  had  accounted  between 
themselves,  and  in  enjoining  the  Memphis  &  Charleston 
Company  from  the  issuance  of  the  stock  authorized  in  1882. 
All  of  these  matters  had  been  expressly  or  necessarily  set- 
tled by  the  Tennessee  decree.  Unquestionably,  however, 
the  complainant,  Grayson,  had  a  good  cause  of  action  when 
he  filed  his  bill.  The  answer  which  set  up  the  foreign  decree 
is  therefore  to  be  treated  as  a  plea  ol  puis  darrien  continuance 
and  the  final  disposition  of  this  case,  as  to  complainant's  costs 
and  reasonable  expenses  in  the  prosecution  of  his  suit  in  be- 
half of  the  Memphis  &  Charleston  corporation,  should  be  had 
accordingly. 

Reversed  and  remanded. 

Leue  of  Railroad  without  Legislativ*  Authority,  Invalid,— See  Ricketts  v. 
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Chesapeake  &  O.  R.  Co.,  4  Am.  &  Eng.  R.  Cas.  42  ;  Brisco  v.  Southern 
Kail.  K.  Co..  40  /</.  599 ;  Oregon  R.  &  Nav.  Co.  *.  Oregonian  R.  Co.,  39 
W.   176.  nole  19H, 
Action  by  Stockholder  to  S«t  Atido  Loom  and  for  Accountingi— See  Mc- 

HetirvT/.  New  York.  etc.  R.  Co..  (C.  C),  22  Ain.&  Eny.  R.Cas.  50;  Patiiic 
R.Co.  w.  AllanLic.  etc.  R.  Co.,  (C.  C).  17  M  203;  Mills  i'.  Central  R.  Gi. 
o(N.  I..  (C.  C).  16/./,  49'. 

Liability  of  Lesaee  for  Le«(or  Company*!  Dobtt. — In  Chicago.  M.  &  St,  P. 
R.  Co.  I'.  Third  Natl  Bank  of  Chicago.  134  U.  S.  276,  it  \k-as  held  that  a 
railway  coiiijany  in  debt  cannot  iraiialer  its  entire  property  by  lease  so  as 
to  prevent  the  application  of  it  at  its  full  value  to  the  satisfaction  of  t!;c 
debts  of  the  comiiany,  and  when  such  transfer  is  made  a  court  ol  equi:v 
may  decree  the  payment  of  a  jud(j;rnent  debt  of  the  lessor  by  the  lessee. 
Justice  Hrewer  said  :  "  Will  not  equity,  for  the  payment  of  the  debts o! 
the  lessor,  follow  this  surplus  into  the  hands  of  the  lessee  ?  Can  a  corpora- 
tion in  debt  transfer  its  entire  property  by  lease  so  as  to  prevent  the  ap- 
plication o(  the  properly  at  its  full  value  to  the  satisfaction  of  its  debts,' 
St.  Paul  &  D.  R.  Co.  V.  Pettus,  113  U.  S.  116.  114,  Mellcn  t:  Moline  Mal- 
leable Iron  Works,  131  U.  S.  351.  366.  We  do  not  care  to  pursue  an  in- 
quiry into  this  question  at  length,  or  consider  what  limitations  would  sur- 
round this  doctrine  as  applied  generally,  preferring  to  notice  a  single  mat- 
ter, which  is  significant  and  decisive.  The  contracting  parties  arranged, 
not  merely  for  the  discharge  of  the  foreclosure  lien,  but  for  the  completion 
of  the  roatl  for  which  the  lessor's  franchise  was  granted.  The  lessee  not 
only  performed  these  stipulations,  but,  with  moneys  arising  from  the 
sale  of  these  bonds,  built  for  its  own  benefit  a  bridge  across  the  Mississippi 
river  connecting  this  road  with  its  line  in  Iowa,  and  thus  making  a  con- 
tinuous line  of  road  to  Omaha.  Neglecting  to  pay  the  debts  of  the  lessor. 
it  appropriated  a  Urge  amount  of  the  proceeds  of  the  trust  deed  upon  the 
lessor's  property  lo  its  own  benefit,  and  the  improvement  of  its  own  prop- 
erty. Here,  clearly,  was  a  -diversion  of  funds  which  the  creditors  of  the 
lessor  might  follow  In  equity.  This  is  only  the  application  of  familiar 
doctrine.  The  properties  of  a  corporation  constitute  a  trust  fund  for  the 
payment  of  its  debts ;  and,  when  there  is  a  misappropriation  of  the  funds 
of  a  corporation,  equity,  on  liehalf  of  the  creditors  of  such  corporation 
will  follow  the  funds  so  diverted.  The  Miiwaifkee  Company,  from  securi- 
ties on  the  property  of  the  Pacific  Company,  received  nearly  $3,000,003. 
Part  it  used  for  the  benefit  of  the  lessor  company,  and  part  it  appropriated 


I  benefit.  Can  it  do  this,  and  let  the  lessor  company  s  debt  go 
unpaia .'  Equity  answers  this  question  in  the  negative,  and  such  was  the 
ruling  of  the  circuit  judge.    26  Fed.  Rep.  820." 


Virginia  Midland  R.  Co. 


Washington. 

(Virginia  Supreme  Court  of  Appeals,  March  6,  iSpo) 

Lease  of  Railroad—Liability  of  Lessor  for  Torts  of  Lswee.— A  railway 
company  which  has  leased  its  road  under  authority  of  law  is  not  liable  to 
an  employe  of  the  lessee  company  for  injuries  happening  upon  the  lessor 
companv's  road,  but  inflicted  by  the  leasee  company  in  their  own  opera- 
tions; and  this  is  so  although  the  act  authorising  the  lease  does  noi  ei- 
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W.  A.  Payne,  for  plaintiff  in  error. 

G.  H.  Mushback  and  J.  K.  R.  Norton,  for  defendant  in  error. 

Fauntlerov,  J. — This  is  a  writ  of  error  to  a  judgment  of 
the  circuit  court  of  Alexandria  city,  rendered  on  the  26th 
day  of  September,  1888,  in  an  action  of  trespass  on 
the  case  brought  in  said  court  by  the  appellee, 
George  Washington,  Jr.,  plaintiff,  against  the  Virginia  Mid- 
land Railway  Company,  defendant.  The  declaration  claims 
$30,000  damages  for  injuries  alleged  to  have  been  inflicted 
upon  the  plaintiff,  George  Washington,  Jr.,  while  he  was 
serving  the  said  Virginia  Midland  Railway  Company  as  a 
fireman  upon  one  of  its  freight  trains,  by  the  negligence  of 
the  servant  of  the  said  company,  which,  on  the  23a  day  of 
August,  1886,  in  Orange  county,  Va.,  caused  the  train  upon 
which  the  appellee  was  so  employed  at  the  time  as  fireman, 
as  aforesaid,  to  collide  with  the  passenger  train  of  the  said 
company  marked  on  the  schedule  as  "No.  53."  Soon  after 
the  institution  of  this  suit  in  the  circuit  court  of  Alexandria 
city,  the  said  Washington  brought  a  like  suit,  for  the  same 
cause  of  action,  and  for  the  same  amount,  $30,000  damages, 
in  Orange  county,  where  the  accident  occurred,  against  the 
Richmond  &  Danville  Railroad  Company,  which  suit  is  now 
pending  in  the  circuit  court  of  said  county.  There  was  a 
demurrer  to  the  whole  declaration,  and  specially  to  each 
count  thereof.  The  circuit  court  of  Alexandria  city  over- 
ruled the  demurrer,  and  compelled  the  defendant  to  go  to 
trial.  In  the  progress  of  the  trial,  the  defendant  objected  to 
■  the  introduction  of  the  testimony  of  the  plaimiff  until  a  foun- 
dation was  laid,  and  then  moved  to  exclude  it  upon  the  ground 
of  total  irrelevancy  to  the  case  alleged  in  the  declaration,  it 
not  only  failing  utterly  to  prove  the  alleged  relation  of  the 

Slaintifi,  Washington,  to  the  defendant,  Virginia  Midland 
.ailway  Company,  as  its  employe  at  the  time  and  place  of 
the  accident,  and  that  the  said  accident  or  injury  was  caused, 
done,  or  occasioned  by  the  said  defendant  company,  but  dis- 
tinctly and  absolutely  proving  that  the  said  plaintiff  was  in 
the  employment  of  the  Richmond  &  Danville  Railroad  Com- 
pany, then  and  there,  as  fireman  upon  a  train  of  the  said  com- 
pany, and  that  the  injury  was  done  by  the  said  train  being 
collided  with  another  train  of  the  said  company,  under  the 
management,  control,  and  conduct  of  another  servant  or  em- 
ploye of  the  said  Richmond  &  Danville  Railroad  Company, 
viz.,  the  conductor  on  the  said  passenger  train  No.  53.  But 
the  court  overruled  the  motion  to  exclude  the  said  testimony, 

43  A.  &  E.  R.  Cfts.— 44 
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and  not  only  permitted  it  to  go  to  the  jury,  but  instructed 
them. that  "the  defendant  could  not,  by  the  lease  shown  in 
evidence,  exonerate  itself  from  the  duties  and  liabilities  im- 
posed upon  it  by  law,  and  that  it  was  the  duty  of  the  jurj-  lo 
consider  the  evidence  before  them  as  though  the  said  motion 
[to  exclude]  had  not  been  made."  To  wnich  ruling  of  the 
court  the  defendant  excepted.  Upon  this  evidence  and  this 
instruction,  the  jury  rendered  a  verdict  for  $10,000  damages 
for  the  plaintiff,  which  verdict  the  defendant  moved  the  court 
to  set  aside ;  but  the  court  overruled  the  motion,  and  ent'ered 
judgment  upon  the  verdict.  To  this  action  of  the  court  the 
defendant  excepted,  and  the  case  comes  up  to  this  court  upon 
the  three  bills  of  exceptions  to  the  said  rulings  of  the  court 
The  exceptions  may  be  all  grouped  as  the  demurrer  to  the 
declaration,  the  motion  to  exclude  the  testimony  of  the  plaint- 
iff, and  the  instruction  given  by  the  court  to  the 
».tod"''^  jury.  AH  present  the  question  for  this  court  to 
decide,  viz.,  the  liability  of  the  defendant  Virginia 
Midland  Railway  Company  to  respond  in  damages  to  the 
suit  of  the  plaintiff,  Washington,  for  injuries  inflicted  on  him, 
while  he  was  an  employe  of  the  Richmond  &  Danville  Rail- 
road Company  by  the  neghgence  of  the  conductor  of  another 
train  of  the  said  Richmond  \  Danville  Company,  which  com- 
pany had  leased  the  said  Virginia  Midland  Railway,  by  vir- 
tue and  authority  of  an  express  act  of  the  general  assembly 
of  Virginia,  for  99  years,  and  was  in  the  exclusive  and  abso- 
lute operation,  possession,  management,  and  control  of  the 
same  when  its  own  employe,  Washington,  a  fireman  upon  one 
of  its  own  freight  trains,  was  run  into  and  injured  by  another 
train  of  its  own,  under  the  conduct  of  another  employe  of 
its  own, — the  conductor  of  its  passenger  train  No,  53,— with- 
out the  knowledge  or  complicity  01  the  Virginia  Midland 
Railway  Company,  defendant,  who,  by  solemn  act  of  the  leg- 
islature, had  ceased  to  exist,  so  far  as  operating  its  road,  and 
who  had  given  up  its  road  before  this  appellee  was  employed 
by  the  Richmond  &  Danville  Railroad  Company,  and  who 
owned  and  operated  no  trains,  employed  no  servants,  and 
had  no  knowledge  of,  contract  or  affinity  with,  the  plaintiff 
whatever,  at  any  time,  or  in  any  way. 

We  are  of  opmion  that  the  circuit  court  erred  in  not  sus- 
taining the  demurrer  to  the  declaration,  and  in  not  excluding 
the  evidence  :  and  it  aggravated  the  error,  to  the 
MUM'/rt."^  prejudice  of  the  defendant,  by  its  instruction,  which, 
without  defining  what  were  the  "  duties  and  liabil- 
ities "  which  the  defendant  company  could  not  escape  bv  the 
lease  in  evidence,  virtually  told  the  jury  that  one  ot  the 
"  duties  and  liabilities  "  to  the  public  01  the  Virginia  .Midland 
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Railway  Company,  is  to  pay  damages  to  the  employes  and 
servants  of  the  Richmond  &  Danville  Railroad  Company  who 
are  hurt  by  the  negligence  of  the  Richmond  &  Danville  Rail- 
road Company,  provided  the  accident  occurred  on  the  road, 
bed  of  the  lessor,  Virginia  Midland  Company. 

The  court  erred  in  refusing  to  set  aside  the  verdict.  It  is 
established  beyond  question  or  controversy  by  the  evidence 
of  the  appellees,  and  by  the  pleadings  in  the  record, 
that  the  appellee,  Washington,  was  not  in  the  em-  ruUMUb- 
ployment  of  the  Virginia  Midland  Railway  Cqra-  iitfc«Jbr"r* 
pany  which  had  before  Washington  entered  the  *"*'■ 
service  of  the  Richmond  &  Danville  Railroad  Company,  by 
solemn  and  formal  lease  for  a  term  of  99  years,  (as  it  was  duly 
authorized  to  do  by  acts  of  general  assembly  of  Virginia, 
passed  February  15,  1866,  and  July  il,  1870,)  surrendered  and 
transferred  the  sole  and  exclusive  use,  management,  posses- 
sion, and  control  of  itself,  and  of  everything  pertaining  to  its 
autonomy,  rights,  powers,  and  duties,  except  only  so  much 
as  to  keep  itself  ahve,  to  the  Richmond  &  Danville  Railroad 
Company,  of  which  said  lease  and  transfer  notice  was  given 
in  the  most  public  manner  by  the  authorities  of  the  Virginia 
Midland  Railway  Company  that  they  had  abdicated,  and  by 
the  Richmond  &  Danville  Railroad  Company  that  they  had 
acquired  and  assumed,  control  of  the  Virginia  Midland  Rail- 
way ;  and  the  pay  rolls  and  vouchers  running  through  the 
whole  period  of  Washington's  emplooment — all  signed  by 
him,  and  all  paid  by  the  Richmond  &  Danville  Railroad — 
show  conclusively  that  Washington  knew  of  the  change  of 
ownership  and  manaeement,  and  knew  whose  "servant  he 
was  to  obey,  "  He  had  contracted  with  the  Richmond  & 
Danville  Company,  was  in  their  service  when  he  was  hurt, 
and  he  was  injured  by  the  negligence  of  the  conductor  in  the 
employ  of  the  said  company.  These  facts  are  all  proved  in 
the  record  ;  and  there  is  no  question  of  the  fact  of  negligence, 
and  of  the  severe  injuries  inflicted  on  the  plaintiff,  Washing- 
ton, nor  of  his  right  to  recover  damages  for  the  wrong  and 
injury  ;  but  it  is  contended  by  the  plaintiff  and  was  held  by 
the  circuit  court,  that,  in  spite  of  the  lease,  the  contract  re- 
lation of  master  and  servant  between  appellee,  Washington, 
and  the  Richmond  &  Danville  Company,  and  of  the  negligence 
of  that  company,  by  whom  and  whose  conductor  he  was  in- 
jured, the  defendant  Virginia  Midland  Railway  Company  is 
liable  to  the  suit  of  the  plaintiff,  Washington,  for  injuries  re- 
ceived in  the  service  of  tne  lessee,  Richmond  &  Danville  Rail- 
road Company,  and  which  were  caused  by  the  negligence  of 
that  company. 

A  corporation  exists,  and  acts  towards  the  public,  through 
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and  by  its  agents  and  agencies :  but  there  is  a  discrimination 

between  its  duties,  obligations,  and  liabilities  to  the 

'!'?'"*'T^  **■  public,  as  such,  and  its  duties  and  responsibilities  to 

■LtlDi — Kr-  r  ,  ^I'^^i- 

rMioficM*.  '^s  own  necessary  employes,  to  whom  it  stands  m 
the  relation  of  master,  and  servant  by  contract  of 
employment,  which  maV  or  may  not  implicate  the  risk  or  haz- 
ard of  the  employment.  That  question  obtains  between  Wash- 
inf^ton  and  the  Richmond  &  Danville  Company,  in  whose  ser- 
yice.  and  by  whose  servant,  he  was  injured.  His  case  against 
the  defendant  is  not  within  the  reason  orthe  rule  of  the  numer- 
ous casesdecided  by  thisand  other  courts  involving  the  policy 
and  law  of  the  dutv  and  responsibility  of  railway  carriers  to 
the  passenger  public,  nor  even  the  duty  and  measure  of  re- 
dress due  for  injuries  inflicted  by  the  negligence  of  their  own 
servants  upon  tnose  whom  they  employ  and  contract  with  to 
enable  them  to  discharge  their  public  duties.  But  the  deci- 
sion of  the  circuit  court  of  Alexandria  city,  under  review,  is 
that  the  lessor,  Virginia  Midland  Company,  is  liable  to  be 
sued  and  mulcted  in  damages  bj  the  employes  of  the  lessee, 
Richmond  &  Danville  Company,  for  injuries  caused  in  the 
service  of  that  company  to  its  own  employes  by  the  negligence 
or  malfeasance  of  the  lessee  company's  own  servants  non  ob- 
stante the  act  of  the  general  assembly  of  Virginia  authorizing 
the  lease  of  its  road,  and  the  transfer  of  all  its  rights  and  pow- 
ers, and  the  actual  lease  or  transfer  thereof  in  pursuance  of 
the  said  legislative  authority  given  and  enacted,  by  the  same 
grantor  of  its  charter,  and  m  as  public  a  law,  and  as  much  in 
the  interest  of  the  public,  as  the  charter  itself. 

It  is  contended,  however,  by  the  appellee,  and  was  so  de- 
cided by  the  court,  that,  as  the  act  of  the  general  assembly 
authorizing  the  Richmond  &  Danville  Company 
H^fiMwr"'  '■^  acquire,  "by  lease  orotherwise,"  of  the  Virginia 
■adifuwerar  Midland  Railway,  "its  franchises  and  property, 
wru.  and  to  hold,  use,  and  enjoy  the  same  in  like  manner 

as  the  proper  franchises  and  property  of  the  Rich- 
mond &  Danville  Railroad  Company  are  held,  used,  and  en* 
joyed,"  does  not,  expressly  and  in  terms,  grant  a  positive  ex- 
emption from  the  liabilities  imposed  upon  it  by  law  under  its 
charter.  The  lease  and  transfer  of  its  road  for  99  years  to  the 
absolute  and  entire  and  exclusive  use,  conduct,  and  control 
of  the  Richmond  &  Danville  Railroad  Company  does  not  op- 
erate in  law  to  relieve  it  from  liability, — not  to  the  passenger 
public,  or  even  to  its  own  servants,  and  for  its  own  negli- 
gence, but  to  the  working  agencies  employed  by  the  Rich- 
mond &  Danville  Railroad  m  operating  and  discharging  their 
own  duties  to  the  public,  and  for  the  negligence  and  wrong- 
doing of  the  Richmond  &  Danville  Company's  own  servants. 
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This  construction  is  not  tenable  in  law  or  reason,  and  is  not 
warranted  by  the  broad  scope,  comprehensive  language,  and 
obvious  intendment  of  the  act  of  the  general  assembly,  nor  by 
the  act  of  the  parties  to  the  lease.  "  The  lease  of  a  railroad, 
under  due  authority  of  law,  effects  a  transfer  of  rights  and 
liabilities  in  its  management,  so  that  the  corporation  owning 
the  railroad  is  discharged  from  responsibility  for  the  lessee's 
torts.  Pierce,  R.  R.  283,  and  note,  citing  Mahoney  v.  Atlantic 
&St.  L.  R. Co., 63  Me. 68  ;  Ditchett i/.  Spuyten  Duyvil &  P.  M. 
R.  C0..67N.  Y.425,  5  Hun{N.  Y.),  165  ;  ^JortonI'.■Wiswail,26 
Barb.  (N.  Y.),  618.  "  Statutes  imposing  police  and  oiherdu- 
ties  and  liabilities  on  railroad  companies  are  usually  construed 
toapply  to  companies  and  persons  who  are  in  possession  under 
contracts  with,  or  by  permission  of,  the  company  owning  the 
railroad."  Pierce,  R.  R.  283,  284.  "  A  railway  cannot,  without 
express  statutory  authority,  divest  itself  of  its  franchise,  or  del- 
egate to  others  the  performanccof  thatduty  which  thelegisla- 
ture  has  imposed  upon  it."  "  On  the  other  nand,  where  a  rail- 
way, under  due  authority  of  law,  has  leased  itslinetoanother 
railway,  the  lessor  railway  is  not  liable  for  torts  committed  by 
the  lessee  railway  in  the  operation  of  the  line.  STet  in  Singleton 
V.  Southwestern  R.  Co.,  70  Ga,  464,  2 1  Am.  &  Eng.  R,  Cas.  226, 
where  a  lease  had  been  authorized  by  statute,  the  lessor  rail- 
way  was  held  liable  to  a  passenger  who  was  injured  by  the 
negligent  operation  of  a  train  by  the  servants  of  the  lessee 
railway,  upon  the  ground  that  the  statute  authorizing  the 
lease  did  not  in  terms  exempt  the  lessor  railway  from  liabil- 
ity, but  this  case  is  certainh'  in  conflict  with  the  current  of 
authority."  Patt.  Ry.  Ace,  Law,  §§  1-30,  131.  In  the  case  of 
Mahoney  v.  Atlantic  &  St.  L.  R.  Co.,  63  Me.  68,  it  was  de- 
cided that  the  lessee  company,  for  the  purposes  of  the  lease, 
became, /ro //(7c  vice,  the  owners  of  the  road,  and  that,  while 
the  lessees  operate  the  road  under  their  lease,  the  lessors  are 
not  liable,  under  their  charter  or  the  statutes  of  the  state,  for 
an  injury  sustained  thereon  by  a  passenger,  caused  by  the 
wrongful  acts  of  the  agents  or  servants  of  the  lessees  towards 
him:  nor  is  there,  in  such  case,  any  privity,  either  of  con- 
tract, or  by  implication  of  law,  between  the  passenger  and 
the  lessors,  as  common  carriers  of  passengers,  by  which  they 
are  rendered  liable  for  such  an  injury.  The  remedy  of  the 
passenger  for  an  injury  thus  caused  is  against  the  lessees,  who 
had  the  exclusive  use,  care,  direction,  and  control  of  the  road, 
and' with  whom  alone  the  passenger  contracted.  Seethe 
case  of  Georgia  R.  &  Banking  Co.  v.  Friddell,  79  Ga.  489; 
Nugent  V.  Boston,  C.  &  M.  R.  Co.,  80  Me.  62-72,  38  Am.  & 
Eng.  R.  Cas.  52. 
All  the  cases  cited  and  relied  on  by  the  appellee  to  sup- 
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a  mortgage  executed 
t  the  term. 

Appeal  from  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Iowa. 

CkarUs  E.  Whitehead,  for  appellant. 

W^H.  Blodgett,  Wager  Swayne  and  Wm.Rush  Taggart,iQT 
appellees. 

Miller,  J. — This  is  an  appeal  from  a  decree  of  the  circuit 
court  of  the  United  States  for  the  southern  district  of  Iowa, 
dismissing  the  intervention  by  appellant  in  a  larger  (;,^,t,t,d 
and  more  important  suit,  involving  the  sale  of  a 
railroad  owned  by  the  Des  Moines  &  Northwestern  Railway 
Company.  As  the  petition  of  intervention  is  the  first  paper 
found  in  the  record  of  the  case  before  us,  we  are  somewhat 
at  a  loss  to  understand  the  nature  and  character  of  the  origi- 
nal  suit,  in  which  the  appellant  sought  to  intervene  It  is  to 
be  inferred,  however,  that  the  origmal  suit  was  by  the  Cen- 
tral Trust  Company  of  New  York  against  the  Des  Moines  & 
Northwestern  Railway  Company,  formerly  the  Des  Moines, 
Adel  &  Western  Railroad  Company,  to  foreclose  a  mortage 
in  which  that  company  was  mortgagor  and  the  Central  Trust 
Company  was  trustee  or  mortgagee.  The  Wabash,  St  Louis 
&  Pacific  Railway  Company  was  also  party  to  that  suit,  on 
the  ground  that  it  had  a  lease  of  the  road  of  the  Des  Moines 
&  Northwestern  Railway  Company,  under  which  it  asserted 
rights  paramount  to  everybody  except  the  Central  Trust  Com- 
pany. The  Des  Moines  &  Northwestern  Railway  Company 
was  originally  chartered  as  the  Des  Moines,  Adel  &  Western 
Railroad  Company,  with  the  purpose  of  building  a  railroad 
from  the  city  of  Des  Moines,  in  the  state  of  Iowa,  in  a  north- 
westerly direction,  to  Panora,  in  the  county  of  Guthrie.  The 
appellants'  road  from  Des  Moines  to  Ft.  Dodge  pursued  the 
same  line  in  a  northwesterly  direction  from  Des  Moines  city 
to  Waukee,  which  was  the  point  of  the  departure  of  the  Adel 
road  in  its  more  westerly  direction.  The  Ft.  Dodge  Com- 
pany, having  completed  its  road  from  the  city  of  Des  Moines 
almost  entirely  to  Ft.  Dodge  before  the  Adel  Company  had 
fairly  commenced  its  work,  the  former  had  a  part  of  its  road 
running  between  Waukee  and  the  city  of  Des  Moines,  which 
was  a  very  considerable  railroad  center. 

As  the  Adel  Company  was  limited  in  its  means,  and  de- 
sired to  push  its  roaa  westward  from  Waukee  through  Adel 
to  Panora,  it  was  natural  that  it  should  enter  into  arrange- 
ments with  the  Des  Moines  &  Ft.  Dodge  Company  for  the 
.use  of  its  road  from  Waukee  to  Des  Moines,  or  for  a  traffic 
arrangement.     It  accordingly,  on  the  i8th  of  November, 
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from  the  Rock  Island  road  shall  be  enjoyed  and  shared  by  the 
Adel  road,  and  the  Des  Moines  road  will  haul  its  construction 
material  at  half  its  local  rates  from  Des  Moines  to  Waukee. 
This  to  apply  to  all  material  hauled  since  the  first  of  July 
last.  Seventh.  Uniform  rates  shall  be  maintained  by  both 
roads  at  all  competitive  points,  and  both  roads  shall  join  in 
requiring  the  Rock  Island  to  do  the  same,  as  far  as  able ;  and, 
if  the  Rock  Island  shall  persistently  and  continuously  refuse 
to  maintain  such  uniform  rates  in  accordance  with  Mr.  Rid- 
dle's letter  of  this  date,  which  is  made  a  part  of  this  contract, 
at  such  competitive  points,  then  the  Adel  road  may,  by  giving 
thirty  (30)  days'  notice  in  writing  of  its  intention  so  to  do, 
terminate  this  contract.  Eighth.  If  the  Des  Moines  road  ac- 
counts to  the  Adel  road  for  forty  per  cent,  of  the  through 
earnings  on  through  freight,  although  its  share  of  the  through 
earnings  should  hereafter  be  reduced  to  a  less  amount,  this 
agreement  to  continue;  and,  in  the  event  of  its  failure  to  do 
so,  the  Adel  road  to  have  the  right  to  terminate  this  contract 
upon  thirty  days'  notice  in  writing.  Ninth.  It  is  agreed  that, 
if  the  Des  Moines  road  shall  at  any  time  lease  or  transfer  its 
through  business  at  Des  Moines  to  any  other  than  the  Rock 
Island  railroad,  the  Adel  road  shall  have  the  privilege  then 
to  terminate  this  contract  by  giving  thirty  days'  notice  in 
writing  of  its  intention  so  to  do.  Tenth.  The  Des  Moines 
agrees  that,  in  case  any  railroad  shall  be  built  or  operated  by 
it  or  by  the  Rock  Island  on  the  territory  west  of  the  Des 
Moines  road,  south  of  the  Northwestern  road,  and  east  of  the 
projected  Hne  of  the  Rock  Island  from  Guthrie  Centre  to 
Guthrie,  then  the  Adel  road  may  terminate  this  contract  on 
giving  .thirty  days'  notice  in  writing.  Eleventh.  Settlements 
and  adjustments  under  this  contract  shall  be  made  monthly, 
on  the  first  day  of  every  month,  unless  otherwise  agreed  on. 
Twelfth.  In  consideration  of  the  foregoing,  the  Adel  road 
hereby  agrees  to  deliver  to  the  cars  oithe  Des  Moines  road 
at  Waukee  all  its  freight  and  passengers  bound  to  Des  Moines, 
or  to  any  place  through  Des  Moines  and  beyond,  for  the 
period  of  twenty  years  Irom  this  date.  This  contract,  and 
any  damages  for  the  breach  of  same,  shall  be  a  continuing 
hen  upon  the  roads  of  the  two  contracting  companies,  their 
equipment  and  income,  in  whosesoever  hands  they  may  come ; 
the  hen  on  the  Adel  road  being  limited  to  so  much  thereof 
as  lies  between  Waukee  and  Panora.  The  Des  Moines  and 
Fort  Douge  Railroad  Company.  By  Charles  E.  White- 
head, Pres't.  The  Des  Moines,-  Adel  &  Western  Raii, 
ROAD  Company.  By  T.  J,  Coldwell,  Pres't.  J.  S.  Run- 
NELLS,  Sec'y." 
After  the  execution  of  this  agreement,  the  Des  Moines, 
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Adel  &  Western  Railroad  Company  pushed  its  road  north- 
westward from  Waukee  to  Panora,  and  then  adopted  a  new 
route  almost  directly  north  from  Panora,  but  which  it  never 
completed.  '  It,  hciwever,  subsequently  entered  into  arrange- 
ments with  the  Wabash,  St.  Louis  &  Pacific  Railway  Com- 
pany, by  which  that  company,  under  the  charter  ol  the  Adel 
Company,  constructed  the  piece  of  road  between  Des  Moines 
and  Waukee,  and  leased  that  and  the  remainder  of  the  Adel 
&  Western  Railroad  Company,  so  that  all  the  traffic  provided 
for  in  the  contract  as  commg  from  the  Adel  Company  to  the 
Des  Moines  &  Ft.  Dodge  Company  was  transferred,  in  effect, 
to  the  Wabash  Company.  The  object  of  the  present  peti- 
tion of  intervention  was  not  to  recover  any  money 
OkiMisfpe-  actually  earned  by  the  intervening  company  or 
H"tiM«r»  "^^  other,  for  all  of  that  carrying  business  was  set- 
rciuut.  tied  up  and  paid  for  as  it  progressed ;  but  it  was 

to  recover  the  damages  to  which  the  intervenors 
might  be  entitled  during  the  remainder  of  the  20  years  which 
the  contract  had  to  run  by  the  failure  on  the  part  of  the 
Adel  Company  to  keep  that  contract.  The  appellant  was 
permitted  to  file  its  claim  of  intervention,  which  was  amended 
once  or  twice,  and  was  finally  heard  on  demurrers  on  the 
part  of  Des  Moines  &  Northwestern  Companj-,  and  the  Cen- 
tral Trust  Company,  and  the  Wabash,  Sl  Louis  &  Pacific 
Company,  which  demurrers  were  sustained,  and  the  petition 
of  intervention  was  dismissed.  The  right  of  the  Des  Moines 
&  Ft.  Dodge  Company  to  intervene  in  this  suit  is  based  upon 
the  last  sentence  m  the  contract  which  we  have  given  in 
full.  The  language  of  this  sentence  is  :  "  This  contract,  and 
an)'  damages  for  the  breach  of  same,  shall  be  a  continuing 
lien  upon  the  roads  of  the  two  contracting  companies,  their 
equipment  and  income,  in  whosesoever  hands  they  may 
come,  the  lien  on  the  Adel  road  being  limited  to  so  much 
thereof  as  lies  between  Waukee  and  Panora."  The 
Bight  to  iiaa  intervenors  allege  that,  for  the  supposed  gain  and 
^t'"*  profits  which  tney  would  make  out  of  this  con- 
tract if  it  were  faithfully  kept  for  the  period  of  20 
years  from  its  date,  they  have  a  lien  on  the  railroad  itself, 
and  on  its  equipment  and  income,  which  attaches  to  it  in 
whosesoever  hands  it  might  come  after  that  contract  was 
made.  The  appellees  resist  this  principle  on  two  grounds: 
Firsl,  that  the  contract,  so  far  as  it  disables  the  Adel  Rail- 
road Company  from  the  free  use  of  all  the  means  of  railroad 
carriage  from  any  part  of  its  road  to  the  city  of  Des  Moines, 
is  void  as  against  public  policy,  and  is  especially  void  as  a 
contract  which  in  Us  nature  disables  that  road  from  perform- 
ing the  public  obligations  assumed  by  it  in  its  charter,  of 
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making  and  using  as  a  common  carrier  the  road  from  Wau- 
kee  to  Des  Moines  or  from  Des  Moines  to  Waukee.  A  s^£- 
ond  objection  is  that,  whatever  the  language  concerning  the 
iien  upon  the  two  contracting  companies  may  mean,  it  does 
not  constitute  a  lien  or  obligation  running  with  the  land, 
though  it  may  be  a  valid  contract  between  the  parties,  per- 
sonally enforceable  by  an  action  at  law.  Either  of  these  ob- 
jections, if  well  taken,  is  fatal  to  the  claim  of  appellant,  and 
we  are  of  opinion,  without  inquiring  into  the  former,  that 
the  latter  objection  is  well  taken. 

It  will  be  observed  that  this  contract  does  not  purport  to 
be  a  mortgage  on  the  railroad  of  the  Adel  Company  ;  that  it 
does  not  convey,  in  proper  terms,  any  title  to  tne 
railroad  itself,  or  to  its  appurtenances,  or  any  in-  ""'""oreoi- 
terest  in  them ;  and  that  it  does  not  secure,  as  a  J^trMad". 
lien  upon  the  roads,  any  particular  sum  of  money. 
It  declares  that  the  contract,  and  any  damages  from  a  breach 
of  the  same,  shall  be  a  continuing  lien  upon  the  roads  of  the 
two  contracting  companies.  It  is  difficult  to  conceive  how 
the  contract,  abstractly  considered,  could  be  a  lien  upon  the 
roads  of  the  companies,  and  not  nluch  easier  to  see  tnat  the 
damages  for  the  breach  of  such  contract  are  made  a  lien 
upon  the  roads  of  the  two  companies.  There  is  nothing  in 
the  language  of  this  sentence,  nor  in  the  nature  of  the  con- 
tract, which  should  make  it  one  running  with  the  land,  or 
one  chargeable  upon  the  railroad,  when  by  due  course  of 
law,  or  in  any  other  mode,  the  property  passed  to  other 
hands;  and  if^  in  point  of  fact,  the  one  company  had  per- 
formed services  under  that  contract  for  the  other,  for  which 
it  had  received  no  compensation,  and  for  which  there  was 
3  sum  of  money  due  and  ascertained,  or  readily  ascertainable, 
this  sum  might  be  a  lien  on  the  income  or  property  of  the 
delinquent  company,  it  can  hardly  be  supposed  that  the  con- 
jectural damages,  and  the  speculative  profits  which  might 
yet  result  to  the  company  from  the  unperformed  part  of  the 
contract,  through  i8  or  20  years,  are  to  be  made  a  specific 
lien  on  the  property  attached  to  it,  and  passing  into  the  hands 
of  whoever  might  become  its  purchaser.  When  the  Adel 
Company,  under  its  new  name  of  the  Des  Moines 
&  Northwestern  Company,  executed  a  mortgage  OMiMtiom 
on  all  its  property,  and  issued  bonds  under  that  ^itiul"" 
mortgage,  under  which  the  Central  Trust  Com- 
pany of  New  York,  as  trustee, issued  alargeamountof  bonds. 
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28,  i88r,  between  the  Des  Moines  &  Northwestern  Railway 
Company,  formerh'  the  Ade!  Company,  and  the  Wabash,  St. 
Louis  &'Pacific  Company,  by  which  the  latter  assumed  to 
pay  the  damages  under  the  contract  with  appellant,  or  to 
save  the  former  harmless  in  regard  to  it.  This  was  a  mere 
personal  obligation,  and  did  not  confer  any  right  in  the  land  to 
■enforce  the  performance  of  that  contract.  As  the  Wabash 
Company,  by  virtue  of  this  lease,  undertook  to  complete  the 
connection  between  the  Adel  road  and  its  western  extfension, 
from  Panora  to  Waukee  and  the  city  of  Des  Moines,  by  build- 
ing the  road  between  the  two  latter  points,  a  duty  which,  by 
its  charter,  devolved  upon  the  Adel  Company,  we  think  it 
might  very  well  have  contracted  to  save  the  company  harm- 
less in  regard  to  the  lease  which,  in  efiect,  enabled  it  to  com- 
plete its  obligation  to  the  pubhc.  It  seems  to  us  that  the 
obligation  oi  the  Adel  Company  to  fulfill  the  duties  of  its 
charter  by  completing  its  connection  between  Waukee  and 
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certiticaces.  Later,  the  trustees  of  the  car  trust  made  another  agreement  with 
the  defendant  company  on  behalf  of  such  holders  of  the  certificates  upon 
which  defendants  were  paying  interest  as  had  authorized  or  should  thereaf- 
ter authorize  the  same,  and  had,  or  should  cause,  such  authorization  to  l>e 
endorsed  upon  the  certificates  held  by  ihem.  Under  this  second  agree- 
ment the  rental  on  the  rolling  stock  was  reduced  to  a  payment  of  five  per 
cent,  interest  upon  the  certificates  and  a  reduction  was  made  in  the  fixed 
payments.  Held,  {a)  that  the  terms  of  the  first  lease  fixed  the  rights  of 
the  non-assenting  certificate  holders,  and  the  trustees  could  recover  there- 
under for  them  :  (,*1  that  the  statement,  in  the  second  agreement  that  it 
was  made  on  behalf  of  assenting  certificate  holders  could  not  be  varied  by 
proof  of  the  trustees'  intention  in  obtaining  it.  or  by  proof  of  the  defend- 
ant company's  insolvency  at  the  time  the  agreement  was  modified. 

Appeal  from  General  Term  of -Supreme  Court,  First  De- 
partment. 

This  is  an  appeal  from  an  affirmance  by  the  general  term  of 
a  judgment  entered  at  special  term,  deterrainine  the  rights  of 
the  parties,  and  decreeing;  a  recovery  in  favor  ol  the  plaintiffs 
against  the  railroad  company  for  a  large  amount  of  money, 
being  for  rent  due  plaintiffs,  as  trustees,  upon  a  lease  of  cer- 
tain personal  property  to  the  company.  The  action  was 
tried  without  ajury,  before  a  single  judge  at  special  term, 
who  found  the  following,  among  other  facts:  The  railroad 
company  is  a  corporation,  and  on  the  igth  of  February,  1880, 
John  Lowber  Welsh  and  other  individuals,  together  with  the 
railroad  company  defendant  herein,  entered  into  an  agree- 
ment, and  thereby  formed  an  association  to  be  known  as 
"  Car  Trust  of  New  York,  No.  2,"  for  the  purpose  of  buying, 
selling,  and  leasing  railroad  cars  and  locomotives.  By  the 
agreement  the  capital  stock  of  the  association  was  to  consist 
01  $5,000,000,  divided  into  5,000  shares  of  $1,000  each,  and  the 
stock  to  be  classified  by  alphabetical  series,  beginning  with 
the  letter  C.  Any  one  signing  the  agreement  and  subscrib- 
ing for  one  or  more  shares  was  to  be  a  member  of  the  asso- 
ciation. The  material  contracts  of  the  association  were  to 
be  in  writing,  and  made  by  a  board  of  managers,  and  were 
to  contain  a  stipulation  for  non-personal  liability  of  the  share- 
holders. The  capital  stock  was  to  be  paid  in  installments,  as 
called  for  by  the  board  of  managers,  to  trustees  of  the  asso- 
ciation, and  each  owner  was  entitled,  at  all  meetings  of  the 
association-,  to  one  vote  for  each  share  of  stock  held  by  him, 
and  the  owners  had  the  power  to  remove  the  managers  and 
elect  others.  If  default  were  made  in  the  payment  of  install- 
ments  upon  the  capital  stock,  as  called  for,  the  stock  could  be 
forfeited.  Neither  the  death  nor  insolvency  of  any  share- 
holder, nor  the  sale,  transfer,  or  surrender  of  any  shares,  nor 
the  admission  of  new  members  under  the  agreement  was  to 
work  a  dissolution  ol  the  association  ;  and  one  ceasing  to  be 
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a  shareholder  ceased  thereby  to  be  a  member  of  the  associa- 
tion.    In  the  ninth  clause  of  the  agreement  it  was  stated  that 
"  all  questions  arising  amone^  the  shareholders  in  relation  to 
the  business  of  the  association  shall  be  decided  finally,  and 
settled  bv  the  board  of  managers  in  accordance  with  such 
decision.''    Provision  was  also  made  in  the  agreement  for  the 
purchase  of  the  cars  and  locomotives  which  were  to  be  sub- 
sequently leased ;  and  all  such  as  were  leased  at  one  time 
were  to  be  identified  by  marking  on  them  the  letter  of  the 
series  which  was  represented  by  such  letter,  and  an  inven- 
torv  was  to  be  made  describing  the  cars  and  locomotives: 
and  it  was  also  to  designate  the  proportion  of  the  capital 
stock,  by  its  series  letter,  which  had  been  applied  to  the  pay- 
ment for  such  cars  and  locomotives.    No  cars  or  locomotives 
were  to  be  received  bv  the  trustees  of  the  association  until 
they  were  in  funds  sufficient  to  pay  for  them.    Upon  the  pay- 
ment of  all  the  installments  upon  the  capital  stock,  the  trus- 
tees were  to  give  proper  receipts.     The   stock  was  to  be 
transferred  onlv  on  tne  books  of  the  trust.     Upon  payment  in 
full  of  ail  installments  upon  the  shares  subscribed  for  by  any 
subscriber,  he  was  to  be  entitled  to  a  proportionate  part  of  the 
capital  and  profits  of  the  association,  and  the  trustees  were 
to  issue  to  him  a  certificate  for  the  number  of  shares  sub- 
scribed for  by  him,  which  certificate  was  to  be  in  the  ordi- 
narv  form,  and  transferable  only  on  the  books  of  the  trust. 
The  trustees  were  to  have  power,  under  the  direction  of  the 
board  of  managers,  to  contract  with  the  railroad  company 
defendant  for  the  lease  to  that  company  of  all  cars  and  loco- 
motives (a  separate  lease  to  be  made  of  eacli  series)  which 
might  be  delivered  to  the  trustees  under  the  agreement,  upon 
certain  terms,  set  out  in  full  in  the  agreement.     The  lease 
was  to  provide,  among  other  things,  for  the  payment  of  a 
certain  mterest  by  the  lessees  upon  the  capital  expended  in 
that  series  for  the  purchase  of  the  locomotives  and  cars  which 
were  to  be  leased  to  the  railroad  company,  and  for  certain 
semi-annual  payments  upon  the  principal  of  such  capital;  so 
that  after  a  time  it  would  all  be  paid  back,  and  the  cars  and 
locomotives  were  then  to  become  the  property  of  the  rail- 
road company.     Other  provisions  were  inserted,  providing 
for  the  carrying  out  of  the  lease  and  for  the  proceedings 
in   case  of  default.     The  agreement  was  to  take  effect,  by 
its  terms,  as  soon  as   500  shares  of  the  capital   stock   ha'd 
been  subscribed.     Edwin  D.  Morgan  and  Edwin  D.  Morgan, 
Jr.,  were  made  trustees,  and  they  accepted,  in  writing,  the 
position.     It  was  ^so  provided  in  the  agreement  that  "  in  all  ■ 
contingencies  that  may  arise,  not  hereinbefore  provided  for, 
in  relation  to  the  trust  property,  the  said  trustees  shall  have 
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such  authority  as  may  be  given  them  from  time  to  time  by 
the  board  of  managers." 

Pursuant  to  the  purpose  for  which  this  car  trust  associa- 
tion, above  described,  was  formed,  the  trustees,  on  the  12th 
day  of  January,  1882,  entered  into  an  agreement  wifh  the  rail- 
road company  defendant  in  this  form,  viz. :  "  This  agreement, 
made  and  entered  into  the  twelfth  day  of  January,  1882,  be- 
tween Edwin  D.  Morgan  and  Edwin  D.  Morgan,  Jr.,  of  the 
city  of  New  York,  trustees  as  hereinafter  mentioned,  and  here- 
inafter called  the  lessors,  parties  of  the  first  part,  and  the  New 
York,  Lake  Erie  and  Western  Railroad  Company,  hereinafter 
called  the  lessees,  parties  of  the  second  part."  By  t)iis  lease 
the  trustees  or  lessors  leased  to  the  company,  as  lessees,  cer- 
tain cars  and  locomotives,  identified  as  "  Car  Trust  of  New 
York,  No.  2,  series  P.,"  upon  certain  terms  and  conditions 
therein  mentioned,  the  material  parts  of  which  are  as  follows : 
The  cars  and  locomotives  were  leased  for  a  term  of  10  years 
from  November  i,  1881,  unless  sooner  terminated,  as  therein 
provided,  "  at  and  for  the  rent  or  sums  of  money  for  the  rent 
or  hire  of  the  said  cars  or  locomotives,  to  be  paid  to  the  lessor 
half-yearly  during  the  said  term,  which  rent  or  sum  of  money 
shall  be  equal  to  six  per  cent.  (6  per  cent.)  per  annum  upon 
the  whole  amount  of  the  principal,  represented  by  the  certifi- 
cates of  shares  issued,  which  may  be  outstanding  at  the  time 
of  such  payment,  and  also  the  sum  of  sixty-three  thousand 
and  eight  hundred  dollars."  This  $63,800  was  a  payment  to 
be  made  half-yearly,  and  was  to  be  applied  to  a  reduction  of 
that  portion  of  the  capital  stock  of  the  association  invested 
in  this  series  F.  Since  the  execution  of  the  lease,  Edwin  D. 
Morgan  has  died,  and  the  plaintiff  Solon  Humphreys  has  been 
duly  substituted  as  trustee  in  his  place.  The  certificates  of 
capital  stock  issued  as  representing  the  cost  of  this  series  F 
amounted  to  $1,275,000  originally  ;  but,  before  the  ist  of  No- 
vember, 1884,  the  amount  had  been  reduced  by  payments,  as 
provided  for  in  the  lease,  to  the  sum  of  $1,019,000.  On  the 
1st  of  November,  1884,  a  semi-annual  payment  was  due, 
amounting  to  $94,370,  of  which  $30,570  were  for  six  months' 
interest,  at  the  rate  of  6  per  cent.,  per  annum  upon  $1,019,000, 
and  $63,800  for  the  fixed  semi-annuai  payment  called  for  bv 
the  lease.  The  railroad  company  defaulted  in  this  payment. 
On  the  17th  of  March,  1885,  another  agreement  was  entered 
into  between  the  plaintiffs,  acting  under  the  authority  of  the 
board  of  managers  of  the  association,  and  the  railroad  com- 
pany defendant,  and  such  second  agreement  was  in  the  fol- 
lowmg  form  :  "  This  agreement,  made  the  17th  day  of  March, 
in  the  year  1885,  by  and  between  Solon  Humphreys  and  Ed- 
win  D.  Morgan,  as  trustees,  hereinafter  called  the  lessors,  par- 
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would  assent  to  its  terms;  and  since  the  commencement  of 
this  action  the  company  has  offered  to  make  such  payments 
unconditionally.  The  assenting  holders  of  certificates  pro- 
test against  any  payment  to  non-assentine  holders  at  any 
greater  or  other  rate  than  that  prescribed  in  the  modified 
agreement.  They  also  protested  against  the  commencement 
of  any  suit  by  the  plaintiffs  for  the  purpose  of  compelling  the 
payment  of  any  greater  sum  to  such  non-assenting  holders 
than  is  provided  m  such  modification.  The  plaintiffs,  as  trus- 
tees, have  commenced  this  action  to  obtain  the  direction  of 
the  court,  and,  in  order  that  all  sides  might  be  heard  upon 
the  application,  they  have  made  a  number  of  the  assenting 
certificate  holders,  enough  to  form  a  representation  of  that 
interest,  parties  to  the  action,  as  also  the  railroad  company, 
lessee.  The  special  term  decided  that  the  second  agreement 
only  modified  the  first  so  far  as  the  assenting  certificate  holders 
were  concerned,  and  that  as  to  those  holders  who  had  not 
assented  to  such  modification,  the  terms  of  the  original  lease 
still  remained  operative,  and  judgment  against  the  railroad 
company  was  rendered  accordingly.  Upon  appeal  to  the 
general  term  this  judgment  was  atnrmed. 

Charles  Steele,  for  appellant. 

George  de  Forest  Lord,  for  respondent. 

Peckham,  J. — The  appellants  claim  that  the  trial  court  im- 
properly  excluded  the  evidence  of  the  witnesses  taken  by 
deposition.    A  great  deal  of  such  evidence  con- 
sisted of  proof  offered  to  show  the  opinion  or  the  WdBPeeMt* 
intention  of  the  board  of  managers  or  the  trustees  JjJJJ^'," 
in  obtaining  or  executing  the  modified  agreement,  .immiii 
There  was  some  evidence  offered  to  show  that  the  >«"»■■(• 
railroad  company  defendant  was  insolvent  and  un- 
able to  carry  Out  the  provisions  of  the  original  lease  when 
the  modifiea  agreement  was  executed.    That  agreement  re- 
cites that  it  is  Tor  the  interest  of  the  certificate  nolders  that 
it  should  be  executed.    The  opinions  or  intentions  of  parties 
who  execute  a  written  paper  free  from  ambiguity  cannot  be 
given  in  evidence  to  alter  the  signification  of  the  plain   Ian-  . 
guage  of  the  paper ;  nor  can  surrounding  facts  be  proved  for 
such  purpose.     If  the  language  be  plain,  and  there  be  no  am- 
biguity, it  must  be  interpreted  in  accordance  with  its  terms. 
It  may  be  assumed  that  the  railroad  company  defendant  was 
insolvent  at  the  time  of  the  execution  of  this  modified  agree- 
ment, and  that  it  was  unable  to  continue  the  payment  of  the 
rent  provided  for  in  the  original  lease ;  yet  that  fact  has  no 
effect  in  altering  the  interpretation  which  would  otherwise 
be  given  to  the  language  of  the  modified  agreement    That 
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language  is  plain  and  unambiguous.     We  think  no  error  was 
committed  by  the  court  in  excluding  the  depositions. 

The  main  question  in  the  case  is  in  regard  to  the  effect  to 
be  given  to  the  second  agreement,  already  referred  to.  The 
original  agreement  or  lease  was,  as  all  admit,  a 
Ennorncc-  perfectly  valid  instrument,  binding  upon  alt  par- 
"'fn*-  tigs  tQ  it  jhe  failure  of  the  railroad  company  to 
lu^iicM*  Perform  its  conditions  left  the  lessors  at  liberty  to 
uutn.  enforce  them  by  a  resort  to  legal  measures,  if  so 

disposed.  The  question  is,  to  what  extent,  and  in 
whose  behalf,  has  this  valid  agreement  been  modified,  if  at 
all?  On  reading  the  agreement,  which  is  set  up  as  modify. 
ing  the  original  lease,  it  is  seen  that  the  plaintiffs  assumed  as 
trustees  to  execute  it "  on  behalf  of  such  of  the  holders  of 
said  certificates  issued  by  them,  or  their  predecessors  in  the 
said  trust,  as  have  already  authorized,  or  shall  hereafter  au- 
thorize, the  same,  and  have  caused,  or  shall  cause,  such  au- 
thorization to  be  indorsed  upon  the  respective  certificates 
held  by  them."  This  language  seems  quite  plain,  and  to  be 
free  from  any  doubt  as  to  its  meaning.  In  behalf  of  those 
holders  of  certificates  who  have  authorized,  or  may  author- 
ize,  it,  the  trustees  assume  to  change  the  burdens  of  the  first 
lease,  and  to  qualify  and  lessen  the  same  as  against  the  rail- 
road company.  As  to  those  holders  who  do  not  so  assent, 
the  burden  is  to  remain  as  it  was  at  first  provided  ;  because 
the  only  change  provided  for  is  in  behalf  of  those  who  assent 
to  it.  It  is  difficult,  by  the  use  of  any  form  of  expression,  to 
render  this  meaning  clearer  than  the  paper  itself  does;  and, 
if  there  be  no  rule  of  law  which  forbias  it,  it  seems  equally  a 
matter  of  course  to  give  such  meaning  its  full  scope  in  prac- 
tice. But  the  defendants  say  that.even  assuming 
BiRht*r  there  may  be  some  sort  of  liability  on  their  part, 
«""?rw-  ^^^  plaintiffs  cannot  enforce  it,  because  as  to  the 
maii«u«.  plaintiffs  there  is  no  cause  of  action  in  their  favor 
after  the  execution  by  them  of  the  modification 
of  the  lease.  That,  however,  depends  upon  the  extent  and 
effect  of  such  modification.  I  see  no  obstacle  which  should 
prevent  their  suing  upon  the  original  lease  in  favor  of  such 
persons  as  to  whom  it  has  not  been  modified,  if  any  there  be. 
We  may  assume  the  question  could  be  raised  upon  the  trial, 
and  that  it  was  not  waived  by  failure  to  demur.  But,  by  the 
very  terms  of  the  second  or  modifying  agreement,  the  trus- 
tees only  assume  to  act  or  promise  in  behalf  of  those  vrho 
assent  to  it,  and  it  would  seem  to  follow  that,  as  to  those  who 
did  not  assent,  there  was  no  modification,  and  the  trustees 
might  still  represent  them,  and  bring  an  action  on  the  origi- 
nallease  to  enforce  the  rights  of  such  non-assenting  parties; 
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The  trustees  would  be  assuming  no  inconsistent  position  in 
so  doing,  and  would  be  in  the  least  disregarding  the  modifi- 
cation which  they  had  themselves  executed,  but  only  in  be- 
half of  those  who  assented  to  it.  We  are  quite  clear  that,  if 
there  be  any  holders  of  certificates  who  are  entitled  to  regard 
the  first  contract  between  the  plaintiffs  and  the  railroad  com- 
pany as  unmodified  by  any  subsequent  instrument,  the  plaint- 
iffs may  represent  them  as  trustees  in  such  an  action  as  this. 
The  defendants  claim  that  the  trustees  had  the  power, 
when  representing  a  majority  in  value  of  the  certificate 
holders,  to  bind  the  minority  of  such  holders  in 
regard  to  all  things  as  to  which  the  trustees  had  P"t»'« 
power  to  contract  at  all,  and  that  such  was  the  t"?tl'."iw 
effect  of  their  signing  this  modification.     For  the     itj, 

{)urpose  of  rendering  such  claim  intelligible,  the 
oregoing  full  statement  of  facts  regarding  the  organization 
of  the  association  and  the  powers  of  the  trustees  and  the 
board  of  managers,  has  been  given,  although,  in  the  view  I 
have  taken  of  this  case,  the  powers  actually  granted  to  the 
trustees  of  the  association  are  of  no  material  importance.  It 
is  said  that  this  action  of  the  plaintiffs  in  executing  the  second 
agreement  was  not  the  conduct  of  agents  acting  for  principals 
named  in  the  contract,  but  was  that  of  trustees  for  all  the 
holders  of  these  certificates.  They  call  attention  to  the  form 
of  the  second  agreement,  in  which  the  plaintiffs  contract  "as 
trustees"  with  the. railroad  company  defendant,  ft  is  true 
they  are  named  in  the  beginning  of  the  contract  as  trustees : 
but,  when  they  come  to  state  for  whom  they  intend  to  agree 
in  that  character,  the  matter  is  not  left  in  the  least  doubt,  and 
they  say  that  they  act  as  trustees  on  behalf  of  assenting  cer- 
tificate holders  only.  There  is  no  such  joint  contract  that 
the  plaintiffs  cannot  insist  upon  the  railroad  company's  per- 
formance of  the  original  agreement  in  behalf  of  those  who 
have  never  assented  to  its  modification,  either  personally  or 
by  any  representative  even  assuming  to  act  in  their  benalf. 
Reading  trie  two  agreements  together,  there  is  no  absurdity 
of  result.  As  to  the  non-assenting  certificate  holders,  their 
interest  is  to  be  calculated  at  6  per  cent,  upon  the  total 
amount  of  certificates  outstanding  in  their  hands,  and  as  to 
the  others,  the  interest  is  to  be  5  per  cent,  on  the  amount  of 
certificates  held  by  them.  This  is  so  plain  that  it  is  not  nec- 
essary to  alter  a  word  in  either  agreement  in  order  to  ac- 
complish this  result.  By  the  modification  in  the  second 
lease,  which  reduces  the  rate  of  interest  from  6  to  j  per  cent., 
it  is  guite  obvious,  and  indeed  it  is  so  stated,  that  the  reduc- 
tion is  confined  to  the  holders  of  certificates  who  assent  to  it, 
and,  therefore,  as  to  those  who  do  not,  the  higher  rate  ol 
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6  per  cent,  is  still  to  be  calculated  upon  the  amount  of  the 
certiBcates  which  they  hold  of  the  total  amount  outstanding. 
This  is  the  necessary  result  of  the  language  used  in  the  two 
agreements,  regard  being  particularly  had  to  that  portion  of 
the  second  which  confines  its  operation  to  those  holders  of 
the  certificates  that  assent  to  its  terms.  Thus  the  mere  form 
of  the  second  agreement,  which  sets  forth  that  the  plaintiffs 
act  as  trustees,  is  not  conclusive,  and,  when  the  full  text  of 
the  agreement  is  considered  it  is  wholly  unimportant. 

It  cannot  be  contended   that,  while  strictly  confining  the 
exercise  of  their  powers  within  the  limits  plainly  stated  m  the 
agreement,  the  trustees  have,  nevertneless,  unwit- 
T™rt«t  tingly  done  the  very  thing  which  in  substance  they 

■•"Jj  "'"■  therein  state  they  will  not  do.  The  effect  of  the 
■MaiUBTnr.  whole  thing  is  quite  plain^  There  is  no  diificulty 
uktt*  koM-  in  providing  for  the  proper  recovery,  and  the  courts 
**»•  below  have  made  a  correct  form  of  judgment  em- 

bodying the  principle  stated.  In  our  view ,  whether 
the  car  trust  is  a  partnership,  or  a  joint  stock  association,  or 
a  quasi  corporation,  is  not  of  the  least  importance.  What 
powers  the  trustees  might  have  exercised  under  these  agree- 
*ments  is  irrelevant,  as  we  have  but  to  determine  what  pow- 
ers they  did  exercise  ;  and,  in  readingthis  second  or  modihed 
lease,  it  becomes  apparent  they  were  not  assuming  to  exer- 
cise any  powers  other  than  as  the  representatives  of  the  as- 
senting certiticate  holders,  and  hence  no  question  can  arise 
as  to  the  execution  of  a  delegated  power,  and  an  improper' or 
illegal  condition  added  to  itty  the  donees  of  the  power  while 
engaged  in  its  execution. 

fhave  carefully  read  through  all  the  provisions  of  the  sec- 
ond or  modified  agreement,  and  I  do  not  find  therein  any- 
thing inconsistent  with  the  fact  that  it  wasentered 
■odiflrMica  i"to  by  the  plaintiffs  in  behalf  only  of  the  assenting 
•fierMBtBt.  certificate  holders.  Every  detail  provided  for  in 
the  agreement  must  be  read,  with  the  condition  at- 
tached that  it  is  only  to  apply  to  those  holders  who  assent  to 
the  modification.  The  towering  of  the  rale  of  interest  and 
the  payment  of  the  percentages  are  both  applicable  only  to 
those  who  assent,  and  the  calculation  as  to  the  amount  due 
must  be  made  upon  that  basis. 

The  question  whether  the  plaintiffs  could  maintain  an  ac- 
tion as  trustees  upon  the  modified  agreement,  in  case  the 
railroad  company  should  fail  to  perform  any  of  the 
(■noftni-  terms  or  conditions  imposed  upon  it  therein,  is  not 
wiioB.  now  before  us,  and  hence  need  not  be  decided. 
The  company  has  performed  those  conditions  so 
far  as  concerns  the  assenting  holders,  and  is  ready  to  do  so 
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as  to  the  others,  and  this  action  is  not  brought  to  enforce  its 
provisions  against  the  railroad  company.  The  action  is  to 
rccoVer  the  amount  of  rent  and  principal  due  the  non-assent- 
ing holders  by  virtue  of  the  first  agreement  or  lease,  and  the 
fact  that  as  to  others  the  first  lease  has  been  modified  can 
have  no  material  bearing  upon  this  issue.  That  there  would 
seem  possibJy  to  be  an  injustice  in  the  result,  which  permits 
these  non-assenting  holders  to  recover  the  rent  and  principal 
at  the  rate  provided  for  in  the  first  tease,  because  of  the  ac- 
tion of  the  assenting  shareholders  in  permitting  its  modili- 
cationastothem,  is  something  for  which  the  courts  are  in  no 
manner  responsible,  and  for  which  they  can  provide  no  rem- 
edy. This  is  the  agreement;  is  all  that  can  be  said.  It  was 
no  doubt  supposed  that  all  would  consent ;  or,  if  the  railivad 
company  and  the  assenting  holders  thought  that  the  action 
of  the  trustees  bound  the  minority  of  non-assenting  holders 
it  is  but  another  instance  of  the  many  which  have  preceded 
it  where  parties  have  erred  as  to  the  legal  effect  of  a  written 
instrument,  in  the  execution  of  which,  in  a  particular  manner, 
they  became  interested.  The  legal  effect  of  such  instrument 
■cannot  be  altered  to  the  prejudice  of  others  by  proof  that 
some  of  the  parties  to  it  erred  in  their  opinion  regarding  it. 
We  think  the  judgment  of  the  court  below  was  right,  and  it 
should  be  affirmed,  with  costs.     All  concur. 

CwTrutt  AwocMionk— See  Taylor  v.  Philadelphia,  etc,  R.  Co.,  3  Am. 
A  Eng.  R.  Cas.  177 ;  note,  24  Am.  &  Eng.  R.  Cas.  626. 


Appeal  of  B.\llou,  et  al. 

{Pennsylvania  Supreme  Court,  March  J,  tSgo.) 

Specific  Performance — Uncertaintj — Want  of  Mutuality, — An  agreement 

by  a  party  holding  a  judgment  against  a  railway  company  to  assign  such 
judgment  in  consideration  of  an  agreement  on  the  pan  of  the  assignee  to 
organize  a  new  railroad  corporatiori  atid  to  give  the  holder  of  the  judgment 
"  securities  thereof,  and  a  contract  for  the  construction  of  a  part  of  said 
road  "  is  too  uncertain,  and  lacks  mutuality  to  such  an  extent  that  a  court 
of  equity  will  not  er  force  specilic  performance  thereof. 

Appeal  from  Lebanon  County  Court  of  Common  Pleas. 

Bill  by  De  Forrest  Ballou  and  William  Eccles,  Jr.,  against 

James  March,  to  enforce  the  specific  performance  of  the  fol- 

Inwinornntrnrt    «Thi.-h  had  hppn  aesrcrnpH  tfi  rtlnintifTe  -       "T.i-h. 
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the  corporate  franchises  and  assets  of  said  corporation,  pur- 
chased by  my  attorney,  and  are  now  held  by  me.  This  judg- 
ment I  agree  to  transfer,  with  the  corporate  rights,  franchises, 
and  property  acquired  by  me  under  said  sale,  unto  you,  in 
trust  for  such  parties  as  you  represent,  who  will  reorganize  a 
railroad  company  under  the  corporate  franchises  of  said  South 
Mountain  R,  R.  Co.,  and  for  which  1  agree  to, accept,  from 
said  reorganized  corporation,  securities  thereof  for  my  judg- 
ment, interest,  costs,  franchises,  rights,  and  property,  and  a 
contract  for  the  construction  of  a  part  of  said  road ;  and  in 
furtherance  thereof  i  agree  to  aid  and  co-operate  in  such  re- 
organization with  your  parties,  assign  said  judgment  by  mark- 
ing  the  same  to  their  use,  or  to  the  use  of  such  person  or  per- 
sons  or  corporation  as  they  may  designate  for  that  pur()ose, 
and  in  general  to  do  all  things  and  sign  all  such  papers  as 
may  be  necessary  to  carry  the  full  import  of  this  paper  and 
reorganization  of  such  corporation  into  full  force  and  eflect. 
Yours,  respectfully,  James  March,  Per  Attorney.  June  28, 
1888.  Signed  by  J.  P.  S.  Gobin,  for  James  March,  in  my 
presence,  by  his  direction.  Rich'd  B.  Osborne.  June  28, 
1888.  I  accept,  on  behalf  of  the  parties  whom  I  represent, 
the  terms  of  the  foregoing,  and  agree  for  them  to  carry  out 
the  same  into  force  and  effect     Rich'd  B.  Osborne. 

Plaintiff's  bill  was  dismissed  at  the  hearing,  and  they  ap- 
peal.    The  opinion  of  the  lower  court  was  as  follows: 

"  When  the  demurrer  was  overruled,  all  questions  were  ex- 
pressly left  open  for  future  determination,  and  it  now  becomes 
necessary,  therefore,  to  decide  whether  the  plaint- 
"j!'''**'°*  iffs  have  made  out  a  case  which  entitles  them  to 
■■/bTifc**  equitable  relief.  Subject  to  some  excei)tions  not 
<r«Mi.  now  material,  the  general  rule  in  equitjt  is  that,  to 

entitle  a  party  to  a  decree  for  specific  performance, 
the  contract  must  be  mutual.  As  wassaidinBodioe  y.  Glad- 
ing,  21  Pa.  St.  S3:  '  Both  parties  must,  by  the  agreement, 
have  a  right  to  compel  specific  performance ;  otherwise  it 
would  follow  that  the  court  would  decree  a  specific  perfomi- 
ance  where  the  party  called  upon  to  perform  it  might  be  in 
thi§  situation  ;  that  if  the  agreement  was  disadvantageous  to 
him  he  would  be  liable  to  the  performance,  and  yet  ifadvant- 
ageous  to  him  he  could  not  compel  a  performance. '  And  in 
Meason  v.  Kaine,  63  Pa.  St,  340,  the  court  say  ;  '  One  of  the 
fundamental  principles  adopted  by  courts  of  equity  in  bills 
for  specific  performance  is  that  there  must  be  mutuality  of 
remedy.  Both  parties  must  have  a  right  to  a  decree.  »  *  " 
See,  also,  Newell's  Appeal,  100  Pa,  St.  518,  where  Bodine*. 
Gladtng  is  recognized  as  authority.  Another  rule  upon  this 
subject  is  thus  stated  in  Hammer  v.  McEldowney,  46  Pa.  St 
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336.  '  It  is  a  settled  rule  in  equity  that  the  specific  perform- 
ance of  a  contract  will  not  be  decreed  unless  its  terms  are 
clear,  and  capable  of  ascertainment  from  the  instrument  it- 
self,'  To  the  same  eSect  is  Backus'  Appeal,  58  Pa.  St.  195. 
'  An  agreement,  *  *  *  to  be  carried  into  specific  per- 
formance, ought. to  be  certain,  fair,  and  just  in  all  its  parts.' 
We  also  refer  to  Wat.  Spec.  Perf.  chaps.  3,  6. 

"Tested  by  these  rules,  the  bill  before  us  cannot  be  sus- 
tained, because  the  contract  sought  to  be  enforced  is,  in  some 
material  parts,  too  vague  and  uncertain,  and  be- 
cause,  therefore,  the  remedy  here  is  not  mutual.  Co»tr»et  im> 
The  contract  is  too  vague  and  uncertain,  because  '*•""?* 
the  consideration  agreed  to  be  given  to  March  is  ""  '' 
not  sufficiently  determined.  He  agrees  to  accept,  from  a 
corporation  thereafter  to  be  organized, '  securities  thereof  for 
my  judgment,  interest,  costs,  franchises,  rights,  and  property, 
and  a  contract  for  the  construction  of  a  part  of  said  road," 
But  the  contract  does  not  inform  us  what  securites  are  meant, 
whether  bonds  alone,  or  stock  alone,  or  bonds  and  stocks  to- 
gether, or,  in  the  latter  event,  what  proportion  of  each. 
Neither  do  we  know  at  what  rate  these  securities  are  to  be 
accepted,  whether  at  par,  at  a  premium,  or  at  a  discount,  or 
whatever  be  the  rate,— to  what  amount  they  are  to  be  given. 
In  reference  to  the  construction  contract,  we  have  as  little  in- 
formation. We  do  not  even  know  between  what  points  the 
South  Mountain  Railroad  is  to  run;  and  the  length  of  the 
road  which  the  defendant  is  to  be  allowed  to  build,  the  situa- 
tion of  this  section,  and  the  price  he  is  to  receive  for  the 
work,  are  equally  undetermined.  It  may  very  well  be  that, 
under  the  circumstances,  the  consideration  could  not  have 
been  more  precisely  specified.  As  to  this  we  cannot  speak. 
The  fact  certainly  is  that  such  general  terms  are  used  that 
no  definite  conclusion  upon  this  matter  can  possibly  be 
reached.  In  other  words,  the  contract  is  one  wnich  the  de- 
fendant cannot  specifically  enforce. 

"The  contract  is  too  uncertain,  also,  because  of  the  doubt 
whether  the  plaintiffs  ever  will  be  in  a  situation  to  carry  out 
its  provisions.  Assuming  that  the  plaintiffs  are  personally 
bound  to  March,  how  can  it  be  said  with  certainty,  or  even 
with  sufficient  probability,  that  the  proposed  corporation 
will  be  organized  by  them  or  in  their  interest?  T.hey  desire 
to  use  March's  judgment  in  order  to  sell  the  franchises  of  the 
road,  expecting  to  ouy  them  at  the  sheriff's  sale,  to  reorgan- 
ize under  existing  legislation,  and  thus,  and  not  otherwise,  to 
be  in  a  position  to  give  March  his  securities,  and  award  him 
his  construction  contract.  But  suppose,  as  may  readily  hap- 
pen, other  persons  buy  at  the  sheriff's  sale,  and  organize  a 
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corporation  from  which  the  plaintiffs  are  wholly  excluded. 
How,  then,  could  March -compel  specific  performance  by  the 
plaintifTs,  whatever  his  legal  rights  under  the  contract  might 
be?  Assuming,  however,  that  the  proposed  corporation  is 
organized  by  tlie  plaintiffs,  or  in  their  interest,  and  that  the 
contract  rn  question  is  held  to  bind  the  corporation  as  far  as 
it  now  binds  the  plaintiffs,  could  March  compel  the  company 
to  delive'r  securities  to  him,  and  award  him  a  construction 
coqtract?  Obviously,  the  uncertainty  already  referred  to 
as  surrounding  both  tnese  matters  would  still  exist,  and  would 
be  fatal  to  his  bill  for  this  purpose,  against  whomsoever  it 
might  be  brought,  and  he  would  be  turned  over  to  whatever 
legal  rights  he  might  be  found  to  have.  Without  further 
elaboration,  it  seems  to  follow  that,  if  the  considerations  thus 
briefly  indicated  are  well  founded,  the  remedy  by  specific 
performance  upon  this  contract  is  not  mutual,  and  therefore 
that  the  bill  must  be  dismissed.  In  this  view  of  the  case,  it 
is  unnecessary  to  discuss  tl\e  other  question  suggested,  and 
we  intimate  no  opinion  thereon.  We  simpiy  decide  that  be- 
cause of  the  uncertainties  above  referred  to,  and  the  conse- 
quent lack  of  mutuality  in  the  remedy,  this  proceeding  can- 
not be  maintained." 

A.  W.  Ekrgood  and  De  Forrest  Sallau,  for  appellants. 

Grant  Weuiman  and  W.  M.  Dcrr,  for  appellee. 

Per  Curiam, — This  decree  is  affirmed  upon  the  opinion  of 
the  learned  judge  of  the  court  below.  Decree  affirmed,  and 
the  appeal  dismissed,  at  the  costs  of  the  appellants. 

Spvoifle  Ptrformanetof  AfTHtntrrtt  WWt  Rsllro«d  CftmitMlM. — Stxanie, 
ConKcrw,  New  York.  West  Shore  A  B.  R.  Co,  and  note  pp.  643,  645. 
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Note. — The  mode  of  dting  the  Americaa  and  English  Railroad  Cases  is 
u  follows : 

43  Am.  &  Eog.  R.  Cas. 


The  index  contains  references  to  the  decisions  and  to  the  notes.  References 
lo  the  decisioDs  are  to  the  pages  upon  which  the  cases  begin.  References  to 
the  notes  are  to  the  pages  upon  which  the  propositions  staled  in  the  iailez  are 


ABATEMENT.     See  Pleading. 
ACTIONS. 

Action  for  destruction  of  personal 
property  by  fire  is  transitory  and 
may  be  brought  in  state  other 
than  that  where  fire  occurred. 
Laird  v.  Connecticut  &  P.  R.  R. 
C.(N.  H.),  63. 

Citizens  of  town  as  a  class  held  10 
have  peculiar  interest  in  matter 
involved  and  could  support  ac- 
tion. Macon  &  B.  R.  Co.  v. 
Stamps  <Ga.),  318. 

Petition  in  action  against  railroad 
company  need  not  allege  that 
its  road  passes  through  county 
where  suit  is  brought.  Ohio  S, 
R.  Co.  V.  Morev  (Ohio),  97. 
ADVERSE  POSSESSION. 

Location  of  pottery  works  on  rail- 
way's lands  by  mistake.  Es- 
toppel.    Injunction,  577  n. 

Righ'  of  way  granted  by  congress  ; 
use  of  by  abutters,  S77  «- 

Width  of  right  of  way.  Company 
held  to  acquire  full  width  of  too 
feet  although  it  actually  occu- 
pied only  as  feet.  Hargis  v. 
Kansas  City,  etc..  R.  Co.  (Mo.), 


ANNOTATION. 
AdTorae  Foaseulon— Oiftntw^. 
loppel.     Injunction.  577. 
Righlof  way  granted  by  congress; 
use  of  by  abutters,  577. 
Bonds.    See  Municipal  Corfora- 

railroad.      Duty    of    trustee    10 
countersign,  463. 
Exchange  of    bonds.      Rights  of 
holders.     Reasonable  time,  463. 
.    OarTniat. 

Car  [rust  associations,  709. 
Consolidation. 

Consolidation  of  corporations,  503. 
ContracU. 

Impossibility      of      performance 
caused  by  statutory  e 
330. 
Ckintraetora- 

Li ability  for  negligent  ac 
Conveyimce. 

Acquiescejice   in   consii 

road.       Ejectment.       Estoppel. 


599: 


Acquiescence   in   construction 
road.     Permitting   construction 
without  disclosing  title.  599. 

Condition   to   maintain   crossings 
and  drainage.  5SS. 

Conditional  conveyance.     Cancel- 
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ANNOTATION. 
Conveyuuw—  GmHuiuJ. 

tract.     SpecJIic  performance  on 

tender  uf  purchase  money,  (87. 

Contlici    as    to    title.      Trespass. 

Evidence.  59B. 
Covenaot  lo  fence   running  wilb 

land.  58J. 
Description,  uncertainty  of.    Parol 


vidcnce 


597- 


Jointlenants.     Conveyance  by  one 
joint    tenant    ol  spcci&c  pari   of 
joint  property.  595. 
•    ■ Grant  of  right  of  way  by  one 

Landlord  and,  tenant.  Entry  on 
premises  under  authority  from 
landlord.     Injury  to  tenant.  6lt. 

Officer  of  company;  purchase  by 
of  land  through  which  road  is 
located.  611. 

Specific  performance  of  contracts 
10  convey  or  purchase  lands.  645. 

Width  conveyed  under  license  or 
Rranl  of  riKhi  of  way,    597. 
Bmuient      Domain.       See       also 


Deduction  of  benefits.  Con- 
struction of  general  constiju- 
tional  provisions  requiring  cor 


pensa 


I    for 


ta'ken   < 


damaged.  420. 

Deduction  of  benefits.  Gen- 
eral benefits  may  be  set  off 
against  damages  10  remaining 
lands.  413, 

Deduction  of  benefits.  Gen- 
eral bent-fits  may  be  set  off 
against  value  of  lands  and  con- 
sequential damages,  422. 

Deduction  of  benefits!  Prop- 
erly must  be  considered  as  a 
whole,  431. 

Deduciionofbenefiis.     Rules 

in  force  in  the  different  stales. 
No  right  10  deduct  benefits,  412. 

Deduction    of    benefits.       Set 

off  of  special  assessment  against 
compensation.  421. 

Deduction  of  benefits.  Spe- 
cial benefits  may  be  set  off 
against  consequential  damages 


ANNOTATION.   , 

against  value  of  land  taken  and 
consequential  damages.  43;. 

Deduction  of  benefits.     Spe. 

cial  constitutional  provisions. 
418. 

Deduction  of  benefits.     What 

are  deemed  general  and  special 
benefits.  428. 

Evidence   as   to    prospective 

use,  6n. 

Rigljls  and  title  acquired  by  com- 
pany in  right  of  way.  576. 

Rights  acquired  in  lands  by  com- 


Right  of  compaoy  to  remove  soil. 
576. 

Side   tracks  to  private   establish- 
ments.    Public  use.  174- 

What   damages    are   presumed   to 
be  included  in  award,   167. 
Fires. 

Combustible  material  on  right  of 
way.  53. 

Sufficiency  of  complaint.  54. 

Conflicting   testimony.     Province 


of  ji 


-  4*- 


Dry  negligence.     Depos- 
iting  cedar   posts  on  track   for 

Evidence.  Cotloo  in  ware- 
house. 62. 

Unnecessary  delay  in  extin- 
guishing fires.  61. 
•  Defective    engine.     Province    ol 
jury,  42. 

Evidence  as  to  other  fires.  Ad- 
missibiliiy,  30. 

Evidence.  Sparks  from  smoke- 
slack  of  stationary  boiler.  Pos- 
sible origin.   30. 

Fuel :  use  of  wood  for.     Opinion 


of  u 


.,  31. 


Incendiary  origin.     Admissibility 

of  evidence.  31. 
Instructions  as  to  duty  of  company 

in  respect  to  appliances.  53. 
Measure  of  damages  10  crops  and 

Negligence  of  company.  Suffi- 
ciency of  complaint.  31. 

Origin.  Sufficiency  of  evidence. 
30. 

Owner  of  "  timber  culture  "claim. 
Measure  of  damages.  7S. 

Pleading.  Omission  lo  charge  as 
to  failure  to  extinguish  fire.  43 

Presumption  of  negligence  arising 
from  setting  out  fire.  27. 

Rebuttal     of      presumption. 
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ANNOTATION. 
Pires — Conlimud. 

Defective,  engine,  29. 

Rebuttal    of    statutory    pre- 

sumpiion.     Evidence.  30. 
-  Rebuttal      of      presumption. 


In- 


.  ag. 


—  Sufficiency  of  evid< 
but  presumption,  28. 
Sufliciency  of  evidence  to  support 

verdict,  35. 
Sufficiency  of  special  findings,  43. 
Poreign  Corporations. 

Doins  business  within  state,  95. 
Injunction. 

Erection  of  saw  mill  by  private 
parlies  on  right  of  way  ;  injunC' 
tion  to  prevent.  608. 
^  Location  of  pottery  works  on  rail- 
way's land  by  mistake.  Ad. 
verse  possession.  Estoppel,  577. 
Insurance. 

Subrogation  of  insurer.     Form  of 

Building.  Injunction  to  preveni 
erection  of  saw  mill  by  private 
parties  on  righl  of  way.  608. 

Location  of  pottery  works  on  rail- 
nay's  land  by  mistake.  Ad- 
verse possession.  Estoppel. 
Injunction,  577. 

"  Right  of  way  "  does  not  include 
lands  owned  in  fee,  576. 

granted  by  congress;  use  of 

by  abutters.  .Adverse  posses- 
sion. 577. 


S76. 

Surplus  lands  with  house  thereon, 
sale  of.     Access  of  light  through 
.       railway  arch,  577. 
Iiand  O-rant. 

Cerlainlyof  granlon  filing  of  map. 
Neglect  of  secretary  of  interior, 
549. 

Homesteader,  Conflict  between 
claims  of  railroad  and  home- 
steaders and  settlers,   549. 

Lieu  lands.  Patent  to  home- 
steader, S50- 

Northern  Pacific  grant.  Location 
of  route.  Approval.  Branch 
to  Portland.  549. 

Right  of  way  granted  by  congress ; 
use  of  by  abutters.  Adverse 
possession,  577. 

School  aod  railway  land  grants  ; 
conflict.  Texas  constitutional 
provisions,  542. 


ANNOTATION— Cl«ri««fl/. 
Iiandlord  and  Tenajit. 

Entry  on  preniises  under  authority 
fro.m  landlord.     Injury  to  ten- 


Liability  of  lessee  for  lessor  ct 

pany's  debts,  688. 
Liability  of  lessor  for  injuries  h 

pening    through     operation 

leased  road,  694. 
Specific  performance  of  agree m 

to  pay  rent  for  leased  road,  t 
Stockholder;  action  by  to  set  as 

lease  and  for  accounting,  68G 
Ultra  vires  lease  of  railroad  wi 

out    legislative     authority 

valid.   687- 


8'  Lien. 

Assignment  of  lien.  641. 

Claim  of  lien  Including  more  than 

Enforcement  of  lien  against  land 

appurtenant   to   depot.      Plead 

ing.  641. 
Filing  claim.     Proportion  of 

terials   furnished   to   contri 

and  his  assignee,  641. 
Foreclosure  of  lien.     Staying 

cutton   while   other   claims 

pending,  642. 
General   iien  law;  applicatioi 

to  railroads.  629. 
Materials    supplied    in    the 

stiuction  of  railroads ;  Hens  for, 

Proportion  of  road  subject  to  lien. 
Road  as  entirety  ;  enforcement  of 


Ulnes  and  Minerals. 


'.  642. 


.  569. 
-Asphaltui      --- 

—  Chlorate  1 

—  Clay  and  sand,   569, 

—  Coal,  570. 


570. 


-Flin 


.  570- 


-  Paint-stom 
-Salt,  570. 


After  acquired  property,  463. 
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ANNOTATION. 
ltong$tgP~Ci>HtiniuJ. 

Foreclosure.     Payment  of  cuirenl ' 
expenses  from  earnings  during 
receivership,  531. 
Priority.     Mechanics'  lien,  484. 

of  rental  of  rolling  slock  and  i 

installments  ol  price  over  mort-  1 
RaKelien,  531. 
Mimidpal  Corpora-ttona. 

Constitutional  provision  prohibit- 1 
ins  granting  of   muojcipal  aid,  | 


Cliseiuw. 


Imputed    negligence    of    person 

driving  vehicle,  315.  I 

Liability   for  acts  of  indepeodeni  < 


OffloerB  and  Aseitta. 

Purchase  of  land   through   which 
road  runs  by  officer  of  company, 
611. 
Parent  and  OhUd. 

Contributory  negligence  of  parenl. 

Province  of  jury,  304. 
Imputed  negligence ;  doctrine  of. 

Specific   performance   of   duty   to 

pay  out  funds.  651. 
Blgbtof  Way. 

Building.  Injunction  to  prevent 
erection  of  sawmill  by  private 
parties  on  right  of  way.  608. 

Extent  of  use  of  right  of  way  by 
railroad.  60S. 

Removal  of  soil.  J76. 

"  Right  of  way  "  does  not  include 
lands  owned  in  fee,  576. 

Rights  and  title  acquired  by  com- 
pany in  right  of  way,  576. 


SlAoping  Car  Company. 

Specific     performance    of    agree- 
ments with  railway  companies, 
648, 
Spsoiflc  PerftorAiaiioe. 

Contracts  with  railroad  companies; 

specific  performance  of,  64s. 
Agreement  with  contractors,  6so. 
Agreemenis     with    sleeping    car 


.,  64a. 
vlih  telegraph  c 


Agre 

panics.  ^43. 
Bonds  and  stock.  653. 
Carriage  of    goods   from   cer 

platform,  650. 
Construction   of    depot   and   i 

ning  of  trains,  649. 


ANNOTATION. 
Speolflo  Ferft>mura««~(^ft'mudL 

Construction  of  railway.  648. 

Contracts  involving  performance 
of  series  of  acts,  653. 

Conveyance  of  land.  Mutuality 
ol  conditional  contracts.  Spe- 
cific performance  on  tender  of' 
purchase  money,  587. 

Conveyance  or  purchase  of  lands, 
645. 

Crossing  of  two  railways,  650. 

Establishment  of  terminus  and 
machine  shops,  648. 

Exchange  of  lands.  6;i. 

Fencing  road  and  payment  of 
freight  bonds,  650. 

Lease  of  refreshment  rooms,  651. 

Maintenance  of  sidings  and 
switches,  646, 

Operation  of  railway.     Covenant 


653. 


.  (>s=. 


Possession      of    property     under 
mortgage,  653. 

Repair  of  road.  650. 

Structures  for  land  owner's  bene- 
fit, 648. 

Traffic  and   operating  agreement 
between  two  roads.  651. 
Stook  and  SCotiUioIder. 

Lease  ;'aclion  by  stockholder  to  set 
id   for  accounting,  6SS. 


in  of  railways  in.  Pay- 
ment OT  compensation  as  condi- 
tion precedent.  97. 

Special   injury    to   abutting 

properly.   114. 

Compensation  for  loss  of  busi- 
ness. 153. 

Compensation  for  change  of 

grade.  137. 

Embankment.  Compensa- 
tion,  136. 

Right  pf  lot  owner  to  maio- 

Right  to  injunction,  tio. 

Degree  of  care  required  in  man- 
agement   of    locomotives.      In- 


Negliger 


ig3. 


1    of   E 


T  of  city  to  authorize  obstruc- 


o  persons  on  track.     Ca- 
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ANNOTATION. 
Btx«at  Bailw^— Cmrinw^. 

ble  railway.  Contributory  oeg' 
ligence.  Staodiog  between  two 
parallel  Iracks.  293. 

Evidence  as  to  houis  of  driv- 
ers Bod  conductors;  admissl- 
bility  o£,  317- 

—  Person  digging  ditch  in  street. 
Contributory  negligence,  agg. 

Repair  of    street.     Obligation   of 
street  railway  company  Eo  pave 
and  repair,  334,  386. 
Siuiday. 

Operation  of  railroads  on  Sunday. 
Violation   of  Sunday  laws,  333- 
Telegraph  Oompuiiea. 

Spcci&c    performance    of  ngre^ 
ments  witb  railroad  companies, 
64S. 
APPEAL. 

Release  of  errors  by  trustee  of 
second  mortgage  in  proceedings 
to  foreclose  first  mortgage. 
Rights  of  bondholders  not  par- 
ties CO  appeal.  Elwell  v.  Fos- 
dick  (U.  S.).  450. 

Release  of  errors  by  trustee  of 
second  mortgage  may  be 
brought  before  [he  court  as  evi- 
dence dihars  the  record.  Elwett 
V.  Fosdiclt  (U.  S.),  450, 
ASSIGNMENT.        See     Mechanics' 

ATTACHMENT. 

Judgment  against  president  sum- 
moned as  garnishee  ;  property 
in  bands  of  company  held  not 
to  be  bound.  Fidelity  Ins.  Co. 
V.  Shenandoah  V.  R.  Co.  (W. 
Va.).  356. 

BILL  OF  REVIEW.     See  Equity. 

BONDS. 

Appeal  by  bondholders  in  fore- 
closure proceedings.    Sec  MORT- 

Bonds  issued  for  construction  of 
railroad.  Duty  of  trustee  to 
countersign,  463  n. 

Cancellation  under  agreement  to 
lake  second  mortgage  Irands  un- 
der new  mortgage  ;  equitable 
rights  of  holder  when  company 
failed  [o  fulfill  its  agreement. 
Repudiation  of  agreement. 
Priority.  Fidelity  Ins.  Co.  v. 
Shenandoah  V.  R.  Co.  (W.  Va.), 
3S6. 

of  old  bonds  under  agree- 
ment to  deliver  new  ;  meastire 
of  damages  for  failure  to  carry 


BOKDS-r(&M!iMMtf. 

out -agreement.  Priority  of  lien. 
Fidelity  Ins.  Co.  v.  Shenandoah 
V.  R.  Co.  {W.  Va.),  3s6. 

Exchange  of  bonds.  Rights  of 
holders.  Reasonable  time,  463  n. 

Foreclosure.  Distribution.  Per- 
sons holding  less  than  Is, 000 
worth  of  bonds  not  entitled  to 
appeal  to  U.  S.  Supreme  Court. 
McMurray  v.  Moran  (U.  5.),  441. 

Issne.  Contract  to  restrict  pur- 
chaser of  bonds  exceeding  con- 
tract limit,  with  notice  of  re- 
striction, not  boia  fide  holder 
entitled  to  first  lien.  McMurray 
V.  Moran  (U.  5.),  44Z. 

Contract   to   restrict.      What 

amounts  to  notice 
Registration  of  1 
Murray  v.  Moran  (U.  S.),  44*. 

Contract  to   restrict.     Wher« 

mortgage  contains  no  provision 
giving  effect  to  restriction,  batta 
fiiU  purchasers  without  notice 
acquire  title  not  affected  by  re- 
striction. McMurray  ■v.  Moran 
(U.  S).  44a. 

Municipal  aid.  Issue  of  slock 
upon  foreclosure  and  reorgani- 
zation of  road,  to  municipality 
owning  bonds.  Over  issue  en- 
joined. Lincoln  Nat.  Bk.  v. 
Poiiland  (Me.),  463. 

Negotiable  mortgage  bonds  sold 
under  garnishment  proceedings 
held  not  to  pass  title  it  not  ap- 
pearing that  bonds  were  exe- 
cuted at  lime  of  judgment. 
Fidelity  Ins.  Co.  v.  Shenandoah 
V.  R.  Co.  (W.  Va.).  3s6. 

Theft.  Alteration  of  numbers  be- 
fore sale  to  bona  fidi  purchaser 
does  not  affect  their  validity  in 
his  hands.  Wylie  v.  Mo,  Pac, 
R.  Co.  (C.  C),  431- 

Bana  fide  purchaser  of  nego- 
tiable bonds  in  good  (aith  and 
before  maturity  acquires  title. 
Wylie  V.  Mo.  Pac.  R.  Co.  (C.  C), 
431- 
BRANCK     ROADS.       See    Lateral 

Roads. 
BUILDINGS.    See  Lands  ;  Right  of 

Way. 
CARRIERS. 

Company  placing  cotton  on  street 
and  exposing  property  to  dan- 
ger of  destruction  by  lire  it 
guilty  of  creating  r  ' 
Marine   Ins.   Co.  v.  S 


r...-,:cdbvG00gIc 


C  A  R  R  lERS—C<mHHutJ. 

eic.  R.  Co,  (C,  C).  79- 
Delay  in  iransponation  cannot 
be  justified  by  press  of  busi- 
ness. Marine  Ins.  Co.  v.  Si. 
Louis,  etc.,  R.  Co.  {C.  C),  7g. 
Owners  of  slock  delivering  same 
at  warehouse  after  warehouse 
filled,  h(.'ld  nut  guilty  of  ntgli- 
gcnte  contributing    to    dtslruc- 

bcing  slor'ed  in  street.      Marine 


cotton  to   compress   held   liabEe 

quence  of  storage   in   street   so 
as  to  create   nuisance.     Marine 
Ins.  Co.   i;   St.   Louis,   etc.,  R. 
Co.  (C.  C),  7g. 
CAR  TRUST.     See  Mortgage, 


Carti 


.  709" 


Lease  of  rolling  stock.  Payment 
of  rem  by  paying  interest  on 
irusi  ccnilicates.  Modilicaiion 
of  agreement.  Effect  on  non- 
assenting  certificate  holders. 
Humpfireys  v.  New  York,  etc., 
R.  Co.  (N.  v.),  700. 
CHARTER. 

Amendment   by    adding    provi 


allot 


Mt. 


Macon  &  B,  R,  Co,  v.  Stamp; 
(Ga.).  318. 

Compensation     to     abutting 

owners  may  be  required  of 
street  railway  company  con- 
structing new  lines,  Tavlor  v. 
BayCitySt.  R.  Co.  (Mich'.),  335. 

Right     of   state     to    amend 

[  affected  by 


Coi 


for 


Taking  away  power  of  com- 
pany to  locate  road  and  con- 
fining it  10  particular  route  held 
valid.  Macon  &  B.  R.  Co.  v. 
Stamps  (Ga.),  31S. 

Claim  to  lands  not  necessary  for 
railroad  cannot  be  enforced  al- 
though charter  of  corporation 
is  private  act  which  has  not 
been  brought  to  notice  of  court. 
Case  I/,  Kelly  (U.  S.),  1. 

Declaration  in  charter  that  it  shall 
be  a  public  act  authorizes  courts 
to  take  judicial  notice  of  its 
terms.     Casein,  Kelly  (U,  S.),  i. 


CHILDREN.    See  Parent ASi>CmLD. 
Contributory    negligence   of  chil- 
dren.    See  Contributory  Neo- 

Elder  sister's  carelessness  does 
not  defeat  recovery  for  injury 
to  child  wandering  on  street  car 
track  and  run  over.  Newman 
V.  PhiUipsbtirgh  H.  C.  R.  Co. 
(N.  J.),  305. 

Imputed  net;ltgence.  Negligence 
of  custodian  of  infant  held  not 
to  relieve  company  from  liabil- 
itv  for  injury  lo  child,  Chicago 
W.  D,  R.  Co.  !-.  Ryan  (111.),  396. 
CONFLICT  OF  LAWS. 

Action  for  destruction  of  personal 
property  is  transitory  and  may 
be  brought  in  slate  other  than 
that  where fireoccurred.  Laird 
V.  Conn.  Sl  P.  R.  R.  Co.  (N.  H.), 

Liability  for  destruction  of  per- 
sonal property  by  tire  is  gov- 
erned by  if-x  liici.  Laird  v. 
Conn.  &  P.  R.  R.  Co.   (N.    H,), 


503  n. 
Certified  copy  of  articles  of  agree- 
ment   filed    with    secretary    of 
slate  as   conclusive  evidence  of 

dence  in  suit  brought  bv  state. 
Toledo,  etc.,  R,  Co.  t.  Hamilton 
(U.  S.l,  485- 

Resolution  accepting  provisions 
of  act  ;  statute  making  filing  of 
a  prerequisite  to  validity  of  con- 
solidation, is  directory  merely, 
Leavenworth  Co.  v.  Chicago, 
etc.,  R.  Co.  (U.  S.),  485. 
CONSTITUTIONAL  LAW.  See 
Land  Grant. 

Mandamus;  authorizing  proceed- 
ings by.  lield  not  unconstitu- 
tional. State  V.  N,  C.  C.  &  L, 
R,  Co.  (La.),  376. 

Ordinance  prohibiting  smoking  in 
street  cars  is  constitutional. 
State  V-    Heidenhain  (La.).  3S7. 

Special  legislation.  Act  purport- 
ing to  give  Mo..  Kan.  &  Tex.  R. 
Co.  right  of  way  over  public 
Unds.  held  void.  Roberts  v. 
Mo.,  K,  &  T.  R,  Co.  (Kan.),  S3». 

Title  o(  act  provided  that  rail- 
nay  was  to  rtin  through  town, 
bodv  of  act  provided  that  it 
might  run  within  a   mile   of  it ; 
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CONSTITUTIONAL      LAW— C^nftfl- 

held  chat  the  title  covered  the 
enactment.  Macon  &  [t.  R.  Co. 
V.  Stamps  (Ga.),  318. 

SubsUDtial      conformity     to 

taw  is  all  that  Js  required.     Ma- 
con &  B.  R.  Co.  V.  Stamps  <Ga.), 
318. 
CONTRACT. 

Construction  :  rule  of.  where  there 
is  a  want  of  necessary  e^iplana- 
tion  on  part  of  party  imposing 
condition.  State  v.  N.  O.,  C.  & 
L.  R.  Co.  (La,),  276- 

Equitable  lien;  what  constitutes 
a  creation  of.  to  secure  debt. 
Fidelity  Ins.  Co,  v.  Shenandoah 
V.   R.  Co.  <W.  Va.).  356. 

Impossibility      of       performance 
caused  by  statutory  enactment, 
.     330 "- 

of  contract   for   construction 

of  road  owing  to  amendment 
of  charter.  Macon  &  B.  R.  Co. 
V.  Stamps  (Ga,),  318, 

Traffic  and  operating  agreement. 
Lien    of   contract    held    not    to 

Des^ 

Wabash,    etc..    R,    Co.   (U.   S,), 

fm- 

Written  proposition  accepted  by 
parol  after  parol  modification 
of  some  of  its  terms,  is  best 
evidence  of  so  much  of  con- 
tract  as  it  contains.  Ohio  S.  R, 
Co.  V.  Morey  (Ohio),  57. 
■  CONTRACTORS.       See    M: 


lendm 


for 


char 


Con- 


rigbi  of  siate  to  make 
amendment.  Macon  &  B.  R. 
Co.  V.  Stamps  (Ga.),  318. 

Liability  Tor  negligent  acts.   io4n. 

Principal  is  not  responsible  for 
act  of  independent  contractor 
unless  act  must  have  been  an- 
ticipated as  probable  conse- 
quence of  work  contracted  for. 
Ohio  S,  R.  Co.  V.  Morey  (Ohio), 
.  97- 
CONTRIBUTORY  NEGLIGENCE. 
See  FlKES  ;   Street  Railwav. 

Child  is  to  be  held  to  exercise  of 
care  according  10  its  intelligence, 
etc.  ;  negligence  as  matter  of 
law  not  imputed  to  child  6  or  7 
years  old.  Chicago  C.  R.  Co. 
c,  Wilcon  (111.),  agg. 


)EX.  719 

CONTRIBUTORY  NEGLIGENCE— 
Continuid. 

Failure  to  avoid  injury  to  traveller 
furnishes  ground  of  action  al- 
though traveller  guilty  of  neg- 
ligence. Kellny  v.  Mo.  Pac.  R. 
Co.  (Mo.).  iS6. 

Imputed  negligence.     See  Necli- 

COVENANT.       See      Conveyance  ; 

Fkn-ces. 
CONVEYANCE, 

Acquiescence  in  construction  of 
road.  Ejectment.  Estoppel. 
599"- 

in  construction  o(  road.  Per- 
mitting construction  without 
disclosing  title,  5991, 

Buildings  on  right  of  way;  stat- 
ute prohibiting  has  no  applica- 
tion in  cases  in  which  company 
owns  estate  'in  fee.  Calcasieu 
L.  Co.  V.  Harris  (Tex.),  57°. 

Condition.  Operation  of  road; 
use  gf  track  tor  storing  cars  is 
not.  Forfeiture  in  deed  condi- 
tioned on  operation  of  road  op- 
erative. Hickoxz'.  Chicago  & 
,  C.  S,  R.  Co.  (Mich.),  613. 

to    maintain     crossings   and 

drainage,  sSS  «. 

Cancellation  of  deed.  Fail- 
ure to  perform  condition.  Suit 
for  cancellation  of  deed.  Dam- 
ages. 587  n. 

Conveyance  for  right  of  way. 

Deed  tendered  by  citizens.  No- 
tice of  non -acceptance,  587  n, 

Mutuality  of  conditional  con- 
tract. Specific  performance 
on  tender  of  purchase  money. 
5B7«. 

Right  of  way  for  r 


Use    of   land    for    side   t 


icks. 


Plaintiff 
damages.     Donistborpe   v.  Fre- 
mont, etc-,   R.   Co.  (Neb.),   583. 

Conflict  as  to  title.  Trespass. 
Evidence,  598  ». 

Consideration.  Conveyance  of 
right  of  way  reciting  desire  to 
promote  building  of  road  and 
acknowledging  receipt  of  $1,  is 
founded  upon  valuable  consid- 
eration. Charleston,  .etc..  R. 
Co.  V.  Leech  (S.  Car.),  588. 

Statute    forbidding    jury    in 

condemnation  proceedings  to 
assess  benefits  held  not  to  affect 
consideration  of  deed,    Charles 


,   R.    Co, 


Leecl 


(S. 


izcdbyGoogle 
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Car,),   ;8B. 

Covenant  to  fence  constitutes 
written  contract  if  deed  is  ac 
cepted  although  not  signed, 
MidUnd  R,  Co.  v.  Fisher  (Ind.). 
578. 

• contained  in  conveyance  and 

facts  open  to  observation  held 
to  import  notice.  Midland  R. 
Co.  K. 'Fisher  (Ind.),  578. 

— — running  with  land,  58311. 

— :— T.uns  wiib  land  and   may   be 

enforced  by  subsequent  grantee 

against    successor    of    original 

company.     Midland  R.   Co,    r. 

I  Fisher  (ind.),   578. 

Description,  uncertainty  of.  Parol 
evidence,  597  «. 

Joint  tenants.  Conveyance  by 
one  joint  tenant  of  Specific 
part  of  joint  property,  595  n. 

Grant  of  right  of  way  by  one 

- —  Mother  having  one-third  in- 
terest as  joint  tenant  of  ininor 
children  cannot  release  right  of 
way  in  behalf  of  all.  Charles- 
ton, etc.,  R.  Co,  V.  Leech  (S. 
Car.).   588, 

Where    one    tenant     grants 

right  of  way  through  tract  com- 
,  pany  may  compel  partition  and 

enjoin  proceedings  for  damages 
by  co-tenants.  Charleston, 
etc.,  R.  Co.  V.  Leech   (S,    Car,), 


Landlord  conveying  right  of  way  ; 

company  liable  for  destruction 

of  tenant's  crops.   Chattanooga. 

etc.,  R.  Co.  V.  Brown(Ga.),  611. 
Officer  of  company  ;  purchase  by. 

of  land   though   which   road   is 

Ri^ht    of   way    for    main     line, 

cess  of  damages  for  use  for  side 
tracks  over  those  which  would 
arise  from  operation  from  line. 
Donisihorpe    v.    Fremont,  etc.. 
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CONVEYANCE— CwAxoAf. 
R.  Co.  (Neb.),  583, 

use  for  side  tracks.    PurpoK 

for  which  deed  waa  uccuied 
nfay  be  shown,  Doniilhnipe z-. 
FremoDl,  etc.  R.  Co.  (Neb.), 
583. 

Specific  perfonnaace  of  contracn 
to  convey  or  purchase  lindt, 
645  ». 

Width  acquired.  CompaoT  (tiked 
off  100  feet  under  granimdor- 
cupied  only  35  feet  but  claimed 
tiile  to  entire  stri(>,  /uU.  that 
under  statute  of  limJUtiiuis  it 
had  title  to  entire  strip.  Hiigis 
f.  Kansas  City,  etc.,  R.  Co. 
(Mo.).  599- 

Entry      under      license    by 

owner  gives  company  riglit  ol 
nay  over  entire  width  author- 
ized by  law  to  betaken,  Hargis 
V.  Kansas  City,  etc,  R.  Co. 
(Mo-),  599- 

Occupation  of  narrowersinp 

than  that  conveyed.  Estoppel 
of  company  to  eject  other 
grantees  for  purpose  of  widen- 
ing right  of  way.  VickshorgS 
M.  R.  Co.  V.  Barrett  (Miss.l, 
S95- 

tinder  deed,  held  not  to  « 

100  feet  granted  but  narrower 
strip  occupied  and  acquiesced 
in  for  years.  Vickshurg  & 
M.  R.  Co.  V.  Barrett  (Miss). 
595- 


Lands  used  by  another  company  ; 

— —  under    license    or   grant  ol 

grant  of  right  of  way   over,   by 

right  of  way,   cgy  n. 

land    owner  ;     no    liability    on 

Parties      purchasing      with 

ground  that  grant  was  procured 

knowledge    or   with    means  of 

for  advantage  of  first  occupant. 

knowledge   of  coropany-s  claim 

Wrightsville   &   T.    R.    Co.    b. 

to  width  of   100   feet,  purchase 

Holmes  (Ga.),  6oq, 

subject     thereto.       Hargis    '. 

Landlord  and    tenant.     Entry   on 

Kansas  City,  etc,  R.  Co.  (Mo.), 

premises  under  authority   from 

599. 

CORPORATION. 

61!  n.     ■ 

Power  to  hold  lands.   See  Lands. 

CRIMINAL  LAW. 

Obstructing  track.  Admissibility 
of  evidence  as  to  placing  of  an- 
other obstruction  than  the  one 
charged  in  the  indictment. 
Barton  !'.  State  (Tex,),  353, 

Admission  of  testimony  re- 
garding other  obstructions  than 
the  one  charged.  Instrucllng 
jury.     Barton    t;   Stale  (T«,), 


333- 


of 
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CROSSINGS. 

Railr«afl  may  dedicate  to  public 
use  a  bighway  across  lands 
used  by  U  for  its  railroad 
tracks.  State  v.  City  of 
Bayonqe  (N.  J.),   176. 

DAItlAGES.  See  Eminent  Domain., 
Trespass. 
Measure  of  consequential  dam- 
ages arising  from  embankment 
in  aireel  is  damages  sustained 
before  bringing  action,  and  not 

S^rmanent  dimiaution  in  value, 
tcenoc  V.  New   York,   etc..  R. 
Co.  (N.  Y.),   129. 
Measure  of  damages  for  destruc- 
tion al  trees  held  to  be  amount 
of  damage  suffered  by    fire,  and 
not  difference  in  value  of   land. 
Fremont,  etc.,  R.  Co.  t.  Crura 
.      (Neb.).  71. 
Personal    injuries.     Evidence    as 
to  hiring  person  (o  do  plaintiff's 
work  admissible  in   absence  of 
allegation  of  special   damages. 
Gumb  V.   Twenty-third   St.    R. 
Co.  (N.  Y.),  315- 
-  Piiysician's  bill ;  evidence 


DEDICATION— G-ffAiMfflf. 

City  of  Bayonne  (N.  J.),  176. 
Railroad  may  dedicate   to   public 

use    a    highway    across    lands 

used  by  it  for  its  railroad  tracks. 

State  V.   City  of  Bayonne  (K. 

JO,  176. 
DEEDS.    See  Cokvevahcb. 
DIRECTORS.      See     -Officers    and 

Agbnts. 
DIVIDENDS.     See  Stock  AMD  Stock. 


to    G 


of. 


sible 


without  evidence  of  payment 

value    of  services.      Gumb    v. 

Twenly-third    St.    R.    Co.    (N. 

v.),  315. 

Repairs  to  wagon  :  evidence  as 
to  cost  of  inadmissible  in  ab- 
sence of  evidence  that  repairs 
were  proper.  Gumb  v.  Twenly- 
third  St.  R.  Co,  (N.  Y.),  315. 

Valur  of  trees  for  transplanting 
should  not  be  considered  in  as- 
sessing damages.  Fremont, 
elc,  R.  Co,  V.  Crum  (Neb.),  71. 
DEDICATION. 

Acceptance  of  dedication  held  to 
be  established  by  laying  out 
street  across  railroad  on  map 
and  by  failure  o(  commissioners 
to  assess  compensation.  State 
I'.  City  of  Bayonne  {N.  j.),   176. 

Conveyance  by  railroad  company 
of  lands  bounding  on  street  laid 
out  across  track  effects  dedica- 
tion. State  V.  City  of  Bayonne 
(N.J.).   176. 

Fact  that  conveyance  was  made 
while  railroad  was  in  hands  of 
receiver  docs  not  prevent  dedi- 
cation being  inferred.  State  v. 
43  A.  &  E.  R.  Cas.— 46 


EJECTMENT.    See  Conveyance. 

Complaint  in  ejectment  against 
railroad  company  is  insufficient 
if  it  fails  to  deny  condemnation 
of  lands,  Tomkins  v.  jtugusta 
&  K.  R.  Co.  (S.  Car.),  127, 
ELECTRIC  RAILWAYS.  See  also 
Street  Railways. 

Erection  of  poles  along  side  of 
street  held  not  to  be  obstruction 
prohibited  by  company's  char- 
ter. Taggart  v.  Newport  St. 
R.  Co.  (R.  I.),  W)8. 

Statute  held  to  confer  upon  com- 
mon council  power  to  authorize 
use  of  electricity.  Taggart  v. 
Newport  Si.  R.  Co.  (R.  I.),  ao8. 

Telephone  company  whose   wires 
affected   cannot    in    present 


eof  s< 


:e  enjoi 


opera 


of  electric  railway.  Cumber- 
land Telep.  &  Teleg.  Co.  v. 
United  Electric  R.  Co.  (C.  C). 
194. 

Use  of  electricity  to  operate  street 
railroad  and  erection  of  poles 
along  the  sides  of  streets,  held 
not  to  impose  additional  servi- 
tude on  street  entitling  owners 
to  compcnsalion.  Taggart  ■". 
Newport  St.  R.  Co.  (R.  I.),  108. 
ELEVATED     ROAD.       See    Street 

Railway.     Conitruction. 
EMINENT    DOMAIN.       See     MlSES 
AND  Minerals  ;  Right  of  way  ; 
Streets  ;  Street  Railways. 

Compensation.  Deduction  of 
benefits.  Benefits  to  separate 
tracts,  431  n. 

Deduction  of  benefits.     Con. 

sequential  damages.  Rule  in 
federal  courts,  4sS  n. 

Deduction  of  benefits.  Con- 
struction of  general  constitu- 
tional provisions  requiring  com- 
pensation for  lands  taken  or 
damaged.  430  n. 

Deduction  of  benefits.     Gen- 
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era)      benetits   may    be    set  off 
against  damages   ;o  remaining 
lainds,  4S3  "■ 
Deduclion  of  benefits.     Gen- 

against  value  iif  iands  and  con- 
sequential dama)jFs,  431  n. 

neduclion  ol  benefits.     Jury 

must  eiinsider  special  benefits 
on  en  n  SI  rue  (ion  of  elevated 
road  in  assessing  consequential 
damages.  Newman  v,  Metro- 
poliian  El.  R.  Co.  (N,  Y.),  413. 

Deduction  o(    benefits.     New 

York  statute  only  prohibits  de- 
ducliun  from  vdJuc  of  land  ac- 
tually taken.  Benefits  to  re- 
mainder may  be  considered. 
Newman  f.  Metropolitan  El.  R; 
Co.  (N.  Y.).  4i», 

Deduction  of  benefits.    Prop- 

l   be   considered   as  a 


n  of  benefits.    Rules 

:   different   states, 
deduct  benefits, 


—  Deduc  ■ 


.  4^1  « 


against 


Spe- 


Deduction  of  benefits. 

cial      benefits    may    be 
against  consequential   damages 
only.  427  n. 

Deduction  of  benefits.  Spe- 
cial benefits  may  be  sel-oS 
ag^iinsl  value  of  land  taken  and 
consequential  damages,  435  n. 

Deduction  o(  benefits.  Spe- 
cial   constitutional    provisions, 

Deduction  of  benefits.     What 

are  deemed  general  and  special 
benefits.  41S  n. 

Judgment   in   condemnation 

proceedings  precludes  claim  for 
compensation  fur  any  future 
use  naturally  incidental  to  con- 
demnation. VVhite  V.  Chicago, 
etc..  H.  Co.  (Ind.),  156. 

Ejectment  :  complaint  in,  against 
railroad  company  is  insufficient 
if  it  fails  to  deny  condemnation 
of  lands.  Tomkins  v.  Augusta 
&  K.  R.  Co.  <S.  Car,),   127. 
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vacant  lots  and  as  to  what  ibiey 
would  have  rented  for,  beld  in- 
admissible. Tallman  v.  Metro- 
politan El.  R.  Co.  iN.  v.), 
4og. 

Evidence  that  value  of  prop- 
erty had  been  increased  tiM 
properly  refused.  New  Vorit 
El,  R.  Co.  V.  Fifth  NjI.  BiDk 
(U.  SX  403,- 

Evidence  as  to  prospective 

Instruction      thai    rtcoveiy 

could  only  be  for  permaneDl  in- 
jury to  plaintiff's  ptopeny, 
properly  refused  in  eittaied 
railway  case.  New  York  El. 
R.  Co.  K.  Fifth  Nau  Bant  (L. 
S.).  403. 

where  elevated  road  has  «"" 

constructed  in  street  is  dimin- 
ished rental  or  usable  value. 
Tallman  v.  Metropolitan  £1-  "' 
Co.  (N.  v.).  4oq. 

WJiat  damages  are  presuroeu 

to  be  included  in  aivard,  16711. 

Proof  of  incorporation  uiiist  W 
made  by  petitioner  in  peulioi 
for  appointment  of  ccniniissw''' 
ers.  Chicago,  etc.,  R.  Co.  » 
Porter.  (Minn.).  170. 

Public  use  depends  not  on  niini- 
bcr  of  persons  who  have  occa- 
sion to  use  railroad,  but  upon 
right  of  alt  who  use  it.  Chicago, 
etc.,  R.  Co.  V.  Porter  (Mino.). 
170. 

Rights  of  title  acquireB  bf  w""' 
pany  in  right  of  way,  576  ■■ 

Rights  acquired  ig  lands  brt?"' 
of      conslrncuon. 


353, 


Eleva 


ailrn 


Mea 


damages.     See     Stueet    Raii^ 


Right  of  company  to  remove  m 

Side   tracks   to  pnvatc  est»blisi>- 

ments.     Public  use,  174«- 

EQUITY.    See  Injunction;  S'tofi': 

Performance. 

Bill  to  review:  grant  of  leave  ro 

file  amended  petition  is,   Di^ 

Central  Trust  Co.   v.  Oral"  L. 
W.(U.  S.),  S03. 
Foreign  decree  declaring  leM' '"■ 
valid  conclusive  as  bar  in  F*"" 


&  C.   R.  Co.  f.  GraysoQ  lAl».l. 
6S1. 
ESCHEAT.     See  Lands. 
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ESTOPPEL.    See    Adverse    Posses- 
sion: CONVEVANCE. 

Stock  holder;  estoppel  agfainsl  to 
attack  validity  of  lease.  Mem- 
phis &  C.  R.  Co.  V.  Grayson, 
(Ala.).  681. 
EVIDENCE.  See  Euiheht  Domain; 
Fires. 

Damages  for  trespass.  Evidence 
or  tvhv  plaintiff  could  have 
made  by  putting  land  to  other 
use  inadmissible.  Wiightsville 
&T.  R.  Co.  V.  Holmes  (Ga.), 
609. 

Personal  injuries.  Damages.  See 
Damages. 

Repairs  to  wagon:  evidence  as  to 
cost  of,  held  inadmissible  in 
absence  of  evidence  that  repairs 
were  proper.  Gumb  v.  Twenty, 
third  St.  R,  Co.  (N.  Y.),  315. 

Written  proposition  accepted  in 
parol  after  parol  modification  of 
some  of  itt  terms,  is  best  evi- 
dence of  so  much  of  contract  as 
it  contains.     Ohio   S.  R.  Co.   v. 


EXCLUSIVE       PRIVILEGE.         See 

Stheet  Railway. 
FENCES.     See  Animals. 

Company  onning  road  and  com- 
pany operating  are  both  liable 
for  failure  to  fence.     Eaton  w. 
Oregon  R.  &  N.  Co.  (Ore.),  57. 
Covenant  to  fence.     Sec  CoNVEV- 

FIRES. 
Oenerally. 

Buildings  erected  on  land  of  an- 
other with  right  of  removal  are 
personal  property.  Laird  v. 
Connecticut  &  P.  R.  R.  Co.  (N. 
H.),  63. 

Action  for  destruction  of  personal 
properly  is  transitory  and  may 
be  brought  in  state  other  than 
that  where  fire  occurred.  Laird 
V.  Connecticut  &  P.  R.  R.  Co. 
(N.  H.).  63. 

Liability  for  destruction  of  per- 
sonal properly  is  governed  by 
Ux  loci.  Laird  v.  Connecticut  s 
P.  R.  R.  Co.  <N.  H.),  63. 

Fire  caused  by  engine  supposed 
to  have  been  extinguished  by 
plaintiff's  servants.  Proximate 
cause  of  loss  held  to  be  for  jury. 
Haverly  v.  State  Line  &  S.  R. 
Co.  (Pa.),  31. 

Failure  to  find  place  where  fire 
originated  is  immaterial  where 


EX.  1%Z 

FIRES. 
OeneroUy —  Cimtiifued. ' 

there  is  evidence  tending  to  sus- 
tain count  alleging  that  fire 
started  on  track,  and  also  count 
alleging  that  fire  started  on 
plaintiff's  land.  Chicago  &  E. 
I.  R.  Co.  V.  Goyette  (III.),  36. 

Complaint  musistatc  as  definitely  , 
as   possible  which  train  caused 
fire.     Koonti  v.  Oregon  R.  &  N. 
Co.  (Ore.),   II. 

Allegation  of  complaint  held  not 
to  identify  particular  engine 
which  caused  fire.  Koontz  v.  ' 
Oregon  R.  &  N.  Co.  (Ore.),   11. 

Negligence  of  company.  Suffi- 
ciency of  complaint,  31  n. 

Origin.  Sufficiency  of  evidence, 
son. 

Incendiary  origin.     Admissibility 

Use  of  wood  for  fuel.     Opinion  of 

Instructions  as  to dntyof  company 

in  respect  to  appliances,  53  n. 
Defective   engine.       Province    of 

jury,  42  n. 
Conflicting  testimony.     Province 

of  jury.  42  «. 
Pleading.     Omission  to  charge  a» 

to  failure  to  eniinguish  fire,  43  n. 
Sufficiency  of  evidence  to  support 

verdict.  35  n. 
Sufficiency    of     special    findings, 

Combtistible  l&terUl  on  Trsok. 

presence  of  combustible  matter  on 
right  of  way  is  evidence  of  neg- 
ligence. Kelsey  v.  Chicago  & 
N.  W.  R.  Co.  {S.  Dak.).  43. 

Statute  held  to  declare  that  dry 
grass  and  weeds  on  rightof  way 
are  dangerous  ptr  se.  Chicago- 
&  E.  I.  R.  Co.  V.  Goyette  (III.). 
36. 

Combustible  material  on  right  of 
way,  53  «. 

Combustible  material.    Sufficiency 
of  complaint.  54  ". 
Fresumption  at  fTegUsenoe. 

Destruction  of  property  by  fire  Is 
injury  by  running  of  locomo- 
tive, under  statute  declaring 
proof  of  injury  thereby  to  be 
prima  facie  evidence  of  negli- 
gence. Louisville,  etc.,  R.  Co. 
V.  Natchez,  etc.,  R.  Co.  (Miss.). 
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PrMamptlon  of  HagUgano*— Cinb 

con&t ruction  and  maaagemenl 
tbereof'  KoonU  v.  Ortgon  R. 
&  N.  Co.  (Ore.).  "■ 

Presumptioiwif  ncgligcace  arises 
upon  proof  ibat  Sre  cauaed  by 
passing  [rain.  Keltey  v.  Chi- 
cago &  N.  W.  R.  Co.  (S.  Dak.), 
43' 

Presumptionofnegljgenceariting 
Uoto  scEting  out  Grc,  37  n. 

Proof  of  proper  construction  of 
engine,  and  use  of  proper  oppli- 
ances  and  careful  management 
rebuts  presumption  arising  from 
escape  of  fire.  Koonu  v.  Ore- 
gon R.  &  N.  Co.  (Ore.).  11. 

Proof  that  best  meant  and  meth- 
ods for  presenting  damage  bud 
been  adopted  does  not  over- 
come presumption  of  negligence 
without  evidence  that  locomo- 
tive nas  in  good  repair  and 
properly  managed.  Chicago  & 
E.  I.  R.  Co   I.,  Goyettc  (111.),  36. 

Rebuttal  of  presumption.  Defec- 
tive engine,  ag  ». 

Evidence,  30  n. 

Sufficiency  of  evidence,  a8  » 

Xvidentw. 

Burden  of  proof  is  not  on  plaintiff 
both  10  establish  defendant' 
negligence  and  to  show  that  he 
is  free  from  negligence.  Louis- 
ville, etc.,  R.  Co.  z:  Natchei. 
etc.,  R.  Co.  (Miss.),  54- 

Opinion  of  witness  whether  cotton 
would  have  been  burned  if 
loaded  in  box  cars  or  covered 
with  tarpaul 


gCDoe.  Laird  c.  Conneojcut  & 
P.  R.  R.  Co.  (N.  M.),  63. 

Failure  of  plaintiff  to  prevent 
damage  when  he  mighl  bavc 
done  so  is  contributory  negli- 
gence. Eaton  V-  Oregoo  R.  & 
N.  Co.  (Ore.),  S7^ 

Failure  of  plaintifi's  servants  to 
extinguish  fire.  Question  of 
contributory  aegtigeQce  Aeid  to 
be  for  jury.  Haverly  v.  State 
Line  &  S.  R.  Co.  (Pa.),  31- 

Unnccessary  delay  in  eztiDguish- 
ing  6re,  61  n. 

Evidence,     Cotton  In  warahouse, 

6ZH. 


Measure  of  damages  for  destnic- 
lion  of  trees  held  to  be  amount 
of  damage  suffered  by  fire,  and 
not  difference  in  value  of  land. 
Fremont,  etc.,  R.  Co.  tr.  Crum 
(Neb.),  7'. 

Value  of  trees  for  traQspIanling 
should  not  be  consideied  in  as- 
sessing damages.  Fremonl, 
ate.  R.  Co.  V.  Crum  (Neb.),  71. 

Measure  of  damages  to  crops  and 
trees.  78  «. 

Ownt 


mbercultur 


Katchei,  etc.R.  Co.  (Miss.),  54- 
Sparks  from  smokestack   of   sta- 
tionary boiler.     Possible  origin. 


of  damages,  78  n- 
FORECLOSURE.     Sec  MoBTCAta. 
I  FOREIGN  CORPORATIONS. 

'  isurance  company  making   coo- 

office  outside  of   state  does  not 
do  business  within  state  within 
meaning    of    statute.      Marine 
ilie,     etr..     R.      Co.      v.  Ins.    Co.  v.    St   Louis,  etc,  R. 

Co.(C.  C),  79. 
Statute   requiring   foreign    insur- 
ance companies  to  stipulate  that 
process      may      be   served    on 
agents,    held     not   repealed   by 
statute  requiring  foreign  corpo- 
rations to  designate  agents  upon 
whom  process  may   be  served. 
Marine   Ins.    Co.   v.   St.  Louis, 
etc.,  R.  Co,(C.  C),  79. 
Doing  business  within  state,  95  "■ 
FRIGHTENING       HORSES.        See 

Stkeet  Railway. 
GARNISHMENT.     See  ArrACHMEf". 
HOMESTEADER-     See  Und  Grant. 
1  law   rule   and   to  exclude   HORSE    RAILWAYS.      See    Strebt 
defense  of   contributory   negli-  Railwavs. 


30". 
Other 


Adm 


bility,  30  n. 
and  distinct   fires   ir/ii  ad- 
missible to  show  negligent  man- 
agement of  railroad.     Koonti  v. 
Oregon  R.  &  N.  Co.  (Ore.),   u. 
Emission  of  sparks  by  engine  prior 
and  subsequent  to  lire  held  to  be 
admissible.     Koonlz  !\  Oregon 
R.  «  .\'.  Co.  (Ore).   11- 
Contributorr  Ifeel^noe. 
Vermont  statute  held  to  alter 
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IMPUTED  NEGLIGENCE.  SeeCHiL- 

'  DkEN;  Negligence;  Parent  AND 
Child. 
INDIAN  LANDS.     See  Land  Grant. 
INDICTMENT.     See  CkiMiNjii.  Law. 

Defective  railioad  track.  Charge 
of  ohense  using  language  of 
sutute  held,  sufficient.  Barton 
V.  State  (Tex.).  333. 

Sunday  trains.     See  Si;ndav. 
INFANTS.    Sec  Children. 
INJUNCTION. 

Dissolution  of  interlocutory  in- 
junction on  failure  to  file  bond 
and  security  required.  Macon 
&  B.  R.  Co.  V.  Stamps  (Ga.),  318. 

Erection  of  sawmill  by  private 
parties  on  right  of  way  ;  injunc- 
flon  to  prevent,   608  n. 

Issue  of  shares  to  bondholders  by 
reorganization  of  road.  Exces- 
sive issue  enjoined.  Lincoln 
Nal.  Bit.  I/.  Portland  (Me.),  463. 

Joint  tenants.  Where  one  tenant 
grants  right  of  nay  through 
tract,  company  may  compel  p! 
tition  and  enjoin  proceedings  for 
damagesbyco-tenanls.  Charles- 
top,  etc.,  R.  Co.  V.  Leech  (S.  Car.), 
588. 

Location  of  pottery  works  on  rail- 
way lands  by  mistake.  Adverse 
possession.     Estoppel,  577  n. 

Mandamus     Proceedings  ;  injunc- 
1   against    held   unnecessary 


INSURANCE.     See  Insurance  Gcm. 

Insurer  is  real  party  in  interest  in 
action  against  wrongdoer,  and 
may  maintain  same  in  bis  own 
name.  Marine  Ins.  Co.  t/.  St. 
Louis,  etc.,  R.  Co.  (C.  C),  79. 

Insurer  who  is  subrogated  to  the 
insured's  right  of  action  against 

without  joining  insured  s 


Marii 


luE 


Co.   1 


St. 


mod- 


>   &    B.    R.    Co. 

Sumps  (Ga.).  318. 

Owners  of  different  parts  of  streel 
caonot  be  joined  as  parties  plaint- 
IS  in  suit  to  enjoin  occupation 
of  street  for  railroad  without  pay- 
ment of  compensation.  Fogg  v. 
Nevada  C.  O.  R.  Co.  (Nev.).  105. 

Street  railway.  T  rails  removed 
by  city  under  ordinance  relating 
to  grading  ;  city  enjoined.  Ap- 
peal of  Easton,  etc.,  R.  Co.  (Pa.), 

Temporary  injunction  will  not  be 
dissolved  when  it  does  not  preju- 
dice defendant  in  suit.  Georgia 
S.  &  F.    R.   Co.  J-.    Ray   (Ga.), 

INSOLVENCY. 

Capital  stock  is  assets  for  credit- 
ors ;  in  case  of  insolvency  equity 
will  require  paid-up  stock  to  be 
paid  up,  Richardson  v.  Green 
fu.  S.).  380. 


:.,  R.  Co.  (C.  C).  79, 
Subrogation  of  insurer.     Form  of 
action.     Parties,  gj  «. 
INSURANCE  COMPANIES. 
I         Insurance  company  making  con- 
lice  outside  of  state  does  not  do 
business    within     state     within 
meaning    of    statute.      Marine 
Co,  V.  St.  Louis,  etc..  R.  Co. 


JUDGMENT. 

Foreign  judgment  hild  conclusive 
as  bar  in  pending  suit  seeking 
(o  cancel  lease  and  enjoin  issue 
of  stock,  Memphis  &  C.  R.  Co. 
V.  Grayson  (Ala.),  681, 
JUDICIAL  NOTICE. 

Declaration  in  charter  that  it  shall 

be  a  public  act  authorizes  courts 

to    take    judicial    notice  of  its 

terms.     Case  v.  Kelly  (U.  S.),  t. 

JURISDICTION, 

Amendment  of  complaint  at  trial 
so  as  to  bring  claim  within 
amount  sufficient  to  justify  re- 
moval forms  no  ground  of  com- 
plaint where  defendant  did  not 
make  application  for  removal  of 
cause.  Northern  P.  R.  Co.  v. 
Austin  (U.  S.).  7. 

Company  submits  itself  to  juris- 
diction  of  court  by  appearing  for 
purpose  other  than  to  object  to 
jurisdiction.  Ohio  S.  R,  Co,  v. 
Morey  (Ohio).  97. 

Petition  in  action  against  railroad 
company  need  not  allege  that 
ils  road  passes  through  county 
wh^re  suit  is  brought.  Ohio  S. 
R.  Co.  I'.  Morey  (Ohio).  97. 

Waiver  of  objection  founded  upon 
non-residence  of  principal  de- 
fendants. Macon  k  B.  R.  Co. 
V.  Stamps  (Ga.),  318, 
LANDS.  See  Land  Grant;  Right  OF 
Way. 

Building.    Injunciion  to  prevent 
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Ill  by  private 

right  of  way,  60S  n, 

right   of   may  ;  company 

nece»!<arv.  GudgcTi'.  Richmond 
&  D.  R.  Co.  (N.  Car.).  606. 
on  righl  of  may  may  be  re- 
moved after  road  has  been  con- 
slrQcted  two  years  and  no  pe- 
tition for  damages  is  tiled.  Stat- 
ute of  limitations.  .Gudger 
Richmond  A:  D.  R.  Co.  tN.  Car.), 


ighl  of  way  ; 
K   has   no  aj 

in   which  company 
in  fee.     Caica'  ' 
.),  S70. 
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LA  N  DS—  CpnliitMd. 

poses.     Case  v.  Kelly  fU.  S.).  i, 
Location  of  pottery  works  on  rail- 
way's land  by  mislake. ,  Adver^F 
EstoppeL     Injuoc- 


Minerals 

Ml- 
Powc 


■  577" 


under 

SD  MlN 

hold :    rule    that  9 


',  Hai 


L.  Co. 


t  necessary  (or 

raiiruuu  cannot  be  enforced,  al- 
though charier  of  corporation  is 
private  act  which  has  not  been 
brought  10  nolire  of  court.  Case 
v.  Kelly  (U.  S.).  I.  I 

Company  cunnut  acijuire  land  not  I 
neci^ssary  for  railroad  purposes 

authority.     Case   v.    Kelly  (U.  | 


ply  where  corporation  scets  ;o 
enforce  claim  to  lands  not  neirtf- 
sary  for  corporate  purposes. 
■  Case  I'.  Kelly  (U.  S.>,  I. 
"Right  of  way '"does  not  include 
lands  owned  in  fee,  576  h. 

granted  byconnress;  use  of 

by  abutters.      Adverse   posscj- 
..  577  " 


Surplus  I: 


ith  house  ihcrei 

■ssof  light  throi 
arch,  S77«. 


S.I, 
Convt 


railway 
LAND  GRAN 

Cerlainiyof  grant  on  fHingof 
NcRlcct  of  secretary  of  inti 
549  n. 


:e  ol  right  of  way. 

5  because 


Hoi 


Decree  requirini 
vey  Ati.i  not  e 

him.     Case   v.    Kellcy  (U.    S.), 

Escheat.  "  Device  "  to  hold  lands  ; 
fact  that  railroad  owned  all  the 
stockofamining  company  ,*./«■ 


trespasser. 


Co.  , 


Sav; 


Davis  (Fla. 


of. 


542- 


of  SI 


ning 


r  York,  etc.,  R.  Co. 
(Pa,).  5=0 
Statute    forbidding    corpora- 
tion  la  hold   lands   affixing   i 
ponaliv  ;  lands  held  in  violalic 
of,   do'  not   escheat.      Com. 
New   York,   etc..   R.   Co.   (Pa.), 
550-  , 


-  Title  t< 


Co.  (Pa.), 
of    title 


-  Company  failing  I 
with  condition  of  congressional 
act  cannot  run  road  through 
lands  of.  Savannah,  etc.,  R.  0>. 
V.  Davis  (Fla,),  sjs. 

Conflict     between   claims  of 

railroad  and   homesteaders  and 
settlers,    54^". 

Indian  lands  in  Kansas.  Congres- 
sional act  gave  railway  right  oi 
way  over  Osage  ceded  lands. 
Roberts  7-.  Mo..  K.  ST.  R.Co. 
(Kan.).  53a. 

right  of  way  over,  held  to  ex- 
tend to  such  lands  only  a.-;  h.id 
not  been  disposed  of,  RobcriF 
V.  Mo.,  K.  &  T.  R.  Co.  (Kan.), 
53a. 

Lieu  lands.  Patent  to  home- 
steader. 550  n. 

Mortgage.  After  acquired  prop- 
erty. Subsequent  land  gram 
held  not  bound  by  previous 
mortga-ge.  New  Orleans  S  P- 
R,  Co.  V.  Union  T.  Co.  (C.  C), 
458. 

Korthern  Pacific  grant.     Locadon 
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UVND  GRANT— (iwflnBftf. 

of   route.      Approval.      Branch 

to  Portland.  549  x. 

Repeal  ot  act  granting  right  of 
teay  ;  construction  after  held  10 
give  no  right.  Roberts  v.  Mo., 
K.  &T.  R.  Co.  (Kan.).  532. 

Right  of  way  granted  by  congress  ; 
use  of  by  abutters.  Adverse 
possession.  577  "■ 

School  and  railway  land  grants. 
Conflict.  Texas  constitutional 
provisions.  542  ". 

School  lands.  Grant  of  congress 
held  to  embrace  Indian  lands  in 
which  Indians  had  right  of  pos- 
session only.  Roberts  z:  Mo., 
K.  k  T.  R,  Co,  (Kan.),  532. 

Special  legislation.  Act  purport- 
ing to  give  Mo. ,  Kan.  &  Ten.  R. 
Co.  right  of  way  held  unconsti- 
tutional. Roberts  v.  Mo.,  K.  & 
T.  R.  Co.  (Kan.),  332. 
LATERAL  RAILROADS. 

Authority  to  construct.  Power  to 
construct  lateral  road  gives 
power  to  construct  branch  run- 
ning in  same  direction  with  main 
line.  Blanton  ;'.  Richmond, 
etc,  R.  Co,  (Va.),  617. 

Branch  road  connecting  with 
another  railway  is  etill  branch 
road  which  company  may  con- 
struct. Blanton  i'.  Richmond, 
etc.,  R.  Co.  (Va.).  617, 

Compensation  'for  condemnation 
o(  right  of  way  precludes  claim 
for  compensation  for  subsequent 
construction  of  side ,  tracks. 
White  V.  Chicago,  etc..  R.  Co. 
(Ind,).  156. 

Definition.  Lateral  railroad  is 
merely  an  offshoot  from  the  main 
line.  Blanton  v,  Richmond, 
,  R.  Co.  (Va.),  617. 


What 
621 


of  n 


Auth 


rityto 


road.      Blanton    v.    Richmond, 
etc..  R.  Co.  (Va,).  617. 
LANDLORD  AND  TENANT. 

Entry  on  premises  under  authority 
from  landlord.  Injury  to  ten. 
ant.  611  H. 

Right  of  way  purchased  from  land, 
lord  :  company  liable  for  de- 
struction of  tenant's  crops  and 
fences.  Chattano<%a,  etc.,  R. 
€0.  V.  Brown  (Ga.),  611, 


LEASE. 

Applicability  of  statute.     Liability 
of  lessor   and   lessee   of   street 


Car  trust  lease.  Payment  of  rent 
by  paying  interest  on  trust  cer- 
tificates. Modification  of  agree- 
ment. -Effect  on  non-assenting 
certificate  holders.  Humphrevs 
V.  New  York,  etc..  R.  Co,  (N. 
Y.),  700- 

Foreign  decred  declaring  lease  in- 
valid conclusive  as  bar  in  pend- 


Liability  of  lessee  for  lessor  com- 
pany's debts,  fiSB  n. 

Liability  of  lessor  for  injuries  hap- 
pening through  operation  of 
leased  road,  694  ». 

Liability  of  lessor  for  torts  of  lessee 
happening  on  lessor  company's 
road  where  lease  was  made  un- 
der authority  of  law.  Va.  Mid- 
land R.Co.  V.  Washington,  (Va.), 
68S. 

Receiver.  Power  of  court  to  di- 
rect receiver  to  take  lease  of 
connecting  line  in  foreclosure 
proceedings.  Mercantile  T.  Co. 
V.  Mo.  K.  &  T.  R.  Co.  (C.  C). 
4(19, 

Rentals   on    rolling    stock.      See 

MORTCVCK. 

Retaking  leased  rails.  Trespass 
to  realty.     Sec  Thespass. 

Rolling  stock  held  by  company 
under  agreement  to  pay  rent, 
lessor  retaining  liile  must  pay 
for  use  of.  Kneeland  v.  Am.  L. 
&  T.  Co.  (U.  S.),  sig. 

Rental    payable    by    receiver 

should  be  according  to  reason- 
able value  irrespective  of  actual 
use.     Kneeland  v.  Am.  L.  &  T. 

-   Co,(U.  S.),  51Q. 

Specific  performance  of  agreement 
to  pav   rent  for  lease  of  road, 

652 »: 

Stockholder:  action  by  to  set  aside 
lease  and  for  accounting,  688  u. 

estopped  as  against  corpora- 
tion from  impeaching  validity 
of  lease  made  bv  it.  Memphis 
&  C.  R.  Co.  V.  Grayson,  (Ala.), 
6S1. 
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LEASE— CeHtinia/. 

estoppel  against  to  attack  va- 
lidity □(  Icaae  is  relieved  when 

corporation  itself  repudiates 
lease.  Memphis  4  C.  R.  Co,  v- 
Gravson  (AU.),  6Sl. 
U/lra  vim.  Lease  by  one  railroad 
of  its  property  to  another  with- 
out any  auttioriiy  whatever  is 
void.  Memphis  Sc  C.  R.  Co.  v. 
Grayson  (Ala).  6Sr. 

lease  of  railroad  without  leg- 
islative authority  invalid. 
687  "• 

Stockholder  estopped  to  at- 
tack validity  of  lease,  but  third 
persons  can  claim  do  benefit 
thereby  in  order  to  avoid  lease 
as  being  u!lra  virts.  Memphis 
ft  C.  R.  Co,  V.  Grayson  (Ala.). 

LICENSE. 

Width  conveyed  under  license  or 

grant  of  right  of  way,  597  n. 
Width  of  right  of  way  acquired. 
Entry  under  license  gives  entire 
width  of  land  authorized  by  law 
to  be  taken.  Hargis  f.  Kansas 
City,  etc,  R.  Co.  (Mo.).  599, 
LIEK.    See  Mechanics'  Lien  ;  Mort- 

Equiiable  Hen;    what  constitutes 

a  creation  of.  (o  secure  debt. 
Fidelity  Ins.  T.  S  S.  D.  Co,  j. 
Shenandoah  Val.  R.  Co.  (W. 
Va),  356. 

Traffic  and  operating  contract  be- 
tween two  roads  held  to  create 
nc  lien  taking  precedence  ol 
mortgage  executed  after  breach 
of  contract.  Des  Moines  ft  F. 
D.  R.  Co.  -J.  Wabash,  etc.,  R. 
Co.  (U.  S,).  69J. 
LIMITATION  OF  ACTION. 

Action  by  municipality  held  liable 
for  street  accident  over  against 
street  railway  ;  six  months'  lim- 
itation not  applicable.  Carty  f. 
City  of  London  (Ont.l.  279. 

Covenant  to  fence  constitutes  writ- 
ten contract  if  deed  is  accepted 
by  grantee  although  not  signed 
by  him.  Midland  R.  Co.  v. 
Fisher  (Ind.),  578. 

Presumption  of  grant  of  right  of 
way  where  petition  is  not  filed 
in  two  years  alter  that 


iable  for  1 


ving 


UMITATION  OF  ACTION— (i«rfB. 

Trespass  to  realty ;  action  for, 
must  be  comnicnccd  within 
three  years.  Rule  in  case  of 
continuing  trespass.  Savannah, 
etc..  R.  Co.  V.  Oavis  (Fla.l,  542. 
LOCATION. 

Amendment  of  charter  taking 
away  company's  power  to  locate 
road  and  confining  it  lo  partic- 
ular route  held  valid.  Macon 
&  B.  R.  Co.  V.  Stamps  (Ga.). 
31S. 
MANDAMUS. 

Construction  of  embankment  by 
railroad  company  occupying 
street  held  not  enforceable  by 
mamiamus.  State  v.  N.  O.  ft  N. 
R.  Co.  (U.>.  258. 

Harsh  remedy  substituted  in  ex- 
traordinary and  clearly  specified 
cases.  Legislation  extending 
remedy  strictly  construed.  State 
V.  N.  O.  &  N.  R.  Co.  tLa.l. 
35S. 

Injunction  against  proceedings 
held  unnecessary  and  improper. 
Direction  to  modify  injunction. 
Macon  ft  B.  R.  Co.  v.  SUsips 
(Ga.),  318. 

Paving  of  street  ;  duty  of  cotn- 
pany  enforced  by  mandamus. 
State  V.  N.  O.  ft  N.  R.  Co.  (La.), 
263. 

Statute  authorizing  proceedings 
to  coerce  specific  performance 
of  contractual  obligations,  held 
not  unconstitutional.  Slate  v. 
N.  O.  C.  ft  L.  R.  Co.  (La.).  176. 
MASTER  AND  SERVANT. 

Fellow-servants.  Fireman  and 
drivernf  hose  carl  both  in  employ 
of  city  not  responsible  for  acts 
of  each  other  causing  injury  10 
one  of  ihem.  Elyion  Land  Co. 
V.  Mingca(Ala.),  yx). 

Leased  railroad.  Lessor  com- 
pany not  liable  to  employe 
of  lessee  for  injuries  hap- 
pening -on  lessor  company's 
road.  Va.  Midland  R.  Co.  e. 
Washington  (Va.),  683. 
MECHANICS'  LIEN. 

Assignment.  641  n. 

Lien  may  be  assigned  and  as- 

signee  may  enfoice  it  under 
Ind.  Act.  Midland  R.  O.  v. 
Wilcox  (Ind.),  6»9- 

Claim  of  Hen  including  more  than 
is  due,  O41  n. 
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MECHANICS'  LIEN— OwftWan/. 

Const rucied  and  un constructed 
portion  of  road  situated  in  same 
county  ;  contractor  acquires  lien 
on  part  nhkh  he  built.  Mid- 
Und  R.  Co.  V.  Wilcox  (Ind.). 
63g. 

Counties  where  nork  is  per- 
formed; right  to  enforce  lien  in, 
not  conSned  to  one  county. 
Lien  fastens  upon  entire  line. 
Midland  R.  Co.  v.  Wilcox  (Ind.), 
62g. 

Enforcement  of  lien  against  land 
appurtenant  to  depot.  Pleading, 
641  H. 

Filing  claim.  Proportion  ot 
materials  furnished  to  con- 
tractor and  his  assignee,  641  «. 
^  Foreclosure  of  lien.  Staying  exe- 
cution while  other  claims  are 
pending,  643  n. 

General    lien  law  ;  application   of 

f  to  railroads,  639  n. 

•        Jtidgmenis   against   railroads   by 

material  _men  binds  contractors 

having   'notice,'     Midland    R, 

Co.  V.  Wilcoji  (Ind.).  6J9. 

"  Malertals. "  Giant  powder  ii 
"  material  "  within  meaning  of 
act.  Gianl-Powdet  Co.  v.  Ore. 
Pac.  R.  Co.  (C.  C),  62a. 

_     supplied  in  the   constmclion 

^         of  railroads  ;  liens  for,  639  «. 

Notice  filed  in  propercounties  will 
cover  entire  line  included  in  one 
contract.  Midland  R.  Co,  v. 
Wilcox  (Ind.),  6*9. 

Priority      over      mortgage.     See 

MORTCAGE. 

Property  subject    to    lien.     Rail- 

[  ways  included   in  phrase   "any 

other    structure "    under    Ore. 

'  Act.       Giant-Powder     Co.      v. 

Ore,  Pac.  R   Co.  (C.  C,),  62a. 
I      Proportion  of  road  subject  to  lien, 
t         6aQ  n. 

Proportion  of  road  subject  10  lien. 

f  Claim  may  be    confined  to   sec- 

k  lion  in    construction    of  which 

material      was     used,       Gianl- 

f         Powder  Co.  z>.  Ore.  Pac.   R.  Co, 

(C.  C),  6a2. 

Road  as  entirety  ;  enforcement  of 

lien  against.  641  n. 

lien  is  given  on    under   Ind. 

Act,  and  not  on  detached   frag- 
ments.       Midland    R,    Co.    V. 
Wilcox  (Ind,),  629. 
t        Sub-contractors'  lien.      Lien  only 
J         Jtjot  quantum  mrrui/,  642  H, 


MINES  AND  MINERALS. 

Minerals,  what  are,  569  «. 

Asphalgim,  570  n, 

Chlorate  of  iron,  570  h. 

Clay  and  sand,   569  n, 

Coal,  570  «. 

Flint-stones,  1-70  «. 

Freestone      and    Limestone, 

570  «■ 
■    Paint  stone.  570  «. 

Petroleum.  570  n. 

Salt.   570  n. 

Limestone  is  a  mineral  with- 
in the  meaning  of  sections  77, 
7S  of  the  Railways  Clauses  Act, 
1845.  Midland  R.  Co.  v.  Rob- 
inson (Eng.).  557- 

Notice  of  intention  to  work  min- 
erals under  railway,  what  will 
justify  owner  in  giving  under 
English  act.  Midland  R.  Co. 
V.  Robinson  (Eng.),   557. 

Owner's  intention  to  work  mines 
or  minerals  under  English  Act 
includes  mines  or  beds  worked  . 
by  surface  operations.  Midland 
R.  Co.  I..  Robinson  (Eng.),  557. 
MORTGAGE,  See  Bonds. 
After  Atiqiilred  Property. 

After  acquired  property.  463  n. 
After  acquired  property.  Land 
l^ranted  after  mortgage  to  aid 
in  construction  of  road  not  in- 
cluded in  mortgage.  New  Or. 
leans  &  P.  R.  Co.  f.  Union  T. 
Co.  (C.  C),  438. 
Foreclosure.  See  Prioritv,  foil. 
Car  trust  lease.  Action  of  re- 
ceiver in  using  cars  after  notice 
of  petition  10  return  them,  antl 
failure  of  bondholders  to  object, 

sion.  Indebtedness  on  lease 
not  a  prior  lien.  Farmers'  L.  & 
T.  Co.  V.  Chicago  &  A.  R.  Co. 
(C.  C),  436. 

Consolidation  of  three  separate 
suits  for  foreclosure  of  different 
mortgages  not  granted.  Mer- 
cantile T.  Co.  V.  Mo.,  K.  &  T. 
R.  Co.  IC.  C),  469. 

Cross  bill  by  mortgagor  against 
lessee  and  mortgagees  seeking 
accounting  and  adjustment  of 
liens,  when  not  granted.  Mer- 
cantile T.  Co.  !■.  Mo..  K,  4T. 
R.  Co.  (C,  C),  469. 

Expenses  and  services  of  trustee 
when  provided  for  !n  trust  deed; 


1   pay. 


Mer- 


itile  T.  Co.  I..  Mo„  K.   &   T. 
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MORTGAGE. 

Forecloanre —  Cenfin  ued. 
R.  Co.  (C.  C).  469- 
Fiduciary  relaiion  between  officers 
of  mort);agor  and  of  companj 
endorsing  its  bunds  and  foreclos- 
ing morlgage  held  not  10  invaii- 
daie  decree  in  absence  of  fraud- 
Toledo,  etc.,  R.  Co.  V.  Hamil- 
ton (U.  S.).  48s. 

,  Finaliiy  o(  decree  requiring  pur- 
cbase  of  rolling  stock  and  Diall- 
ing il  a  charge  on  road  ;  power 
of  court  to  vacate.  Central 
Trust  Co.  V.  Grant  L.  W.  (U. 
S,),  S03. 
Lease  of  connecimg   line  ;  power 
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take  without  notice  to  parties. 
Mercantile  T.  Co.  v.  Mo.,  K.  & 
T.  R.  Co.  (C.  C),  469. 

Morlgator's  counsel,  allowance  to 
out  of  funds  in  receiver's  hands 
not  permissible.  Mercantile  T. 
Co.  V.  Mo.,  K.  &  T.  R.  Co.  (C. 
C),  469- 

Parties.  Grantor  of  legal  title  nol 
necessary  parly  where  mort- 
gagee and  holder  of  title  Are 
Kirties.  Mercantile  T.  Co.  v, 
o..  K.  &T.  R.Co.(C.C).469. 

Party  bidding  at  sale  makes  him- 
self party  to  proceeding.  Right 
to  be  heard  on  questions  affect- 
ing his  bid,  Kneeland  v.  Am. 
L.  &  T.  Co.  (U.  S.).  519. 

Payment  of  current  expenses 
from  earnings  during  receiver- 
ship, 531  «. 

Receivership  extended  over  por- 
tion of  road  on  which  prior  lien 
is  claimed  on  application  of 
payment.  Mercantile  T.  Co.  v. 
Mo,,  K,  &  T.  R,  Co.  (C,  C),  469. 

Release  of  errors  by  trustee  of 
second  mortgage  in  proceedings 
to  foreclose  first  mortgage  rights 
of  bondholders  not  parties  to 
suit  to  appeal.  Elwell  v,  Fos- 
dick(i;,  S.),  450. 

Reorganization.  Issue  of  shares 
to  bondholders  in  excess  of 
what  be  is  entitled  to,  enjoined. 
Lincoln  Nat,.  Bk.  i'.  Ponland 
(Me,),  463- 

Sale.  Purchaser  required  to  pay 
cash  to  meet  such  claims  as 
court  may  have  judged  to  have 
priority,  held  to  have  no  right 
to  appeal  from  decree  requiring 
payment   of    claim    for   rolling 


MORTGAGE. 
Fareatosare —  Om/in  utd. 

stock.  Central  Trust  Co.  r. 
Grant  L.  W.  (U.  S.).  503. 
Ruling  as  to  securities  mat- 
ing good  purchaser's  bid.  Pur- 
chaser has  right  to  be  heard  in 
trial  court  and  by  appeal. 
Kneeland  v.  Am.  L.  &  T.  Co 
(U.  S,),  519. 
Fnftrrad      Stook.      Divldeoide; 

mortgage  to  secure.      Sec  STOCK 
AM)  Stockholders. 
Priority. 

Construction  of  dock  held  not 
lo^ive  contractor  equitable  lien 
prior  to  mortgage-  Toledo, 
etc.,  R,  Co,  V.  HamUton  (U.  S.), 
476. 

Mechanics'  lien,  48411- 

(or     construction    of    dock ; 

mortgage  takes  priority  over, 
Toledo,  etc.,  R.  Co.  v.  Hamil- 
ton (U.  S.),  «176. 

Rental  of  rolling  stock  and  instal- 
ments of  price  over  mortgage 
lien.  531  B. 

Property  held  under  eqnitahle  ti- 
tle ;  mechanics'  lien  of  coa- 
tractor  on,   not   prior   to  mon- 

Sage.  Toledo,  etc,  R.  Co.  i'- 
Iaro-lton(U.  S.),  4A 

Rentals  of  rolling  stock  accmini; 
during  possession  ol  lessee  held 
not  entitled  to  priority  over 
mortgage  so  far  as  they  accrued 
before  appointment  of  receiver. 
Kneeland  v.  Am.  L.  &  T.  Co. 
(U.  S,f.  5'9- 

Rental  of  rolling  stock  during 
first  receivership  held  nol  enti- 
tled t< 
Kneel 
(U,  S,),  519- 

Traffic  and  operating  agreement 
between  two  roads  held  to  create 
no  lien  taking  precedence  of 
mortgage  executed  after  breach 
of  agreement.  Des  Moines  & 
F.  D,  R,  Co.  o.  Wabash,  etc., 
R.  Co.  {U.  S.),  694. 
MUNICIPAL  AID, 

Constrnctionofstatute.  Actbeld 
nol  to  contemplate  that  towns 
should  vote  municipal  funds. 
Macon  &  B.  R.  Co.  v.  Slamps 
(Ga,).  3iS. 

Constitutional  provisions  prohib- 
iting granting  of  municipal  aid. 


Contra 


e  right  of 
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MUNICIPAL  AlTi—CanHMutJ. 

way  for .  railroad  company  vio- 
lates constitutional  provision 
against  granting  of  municipal 
aid.  Covington  &  M.  R.  Co.  *. 
Mayor,  etc.  (Ga.).  174. 
Issue  of  shares  to  municipality 
upon  foreclosure  of  mortgage 
and  reorganization  of  road.  Ex- 
cessive issue  enjoined.  Lincoln 
Nat.  Bk.  V.  Portland  (Me.),  463. 

MUNICIPAL  CORPORATION.  See 
Nltisanck  ;  Strebt  Railways. 
City  is  not  aulhoriieci  by  charter 
giving  it  control  of  streets  to 
contract  to  secure  right  of  way 
to  railroad  company.  Coving. 
ton  &  M.  R.  Co.  7/.  Mayor,  etc. 
{Ga.),  174- 
Constitutional  provision  prohibit- 
ing granting   of  municipal  aid, 

176 ». 

Contract  by  city  to  secure  right  of 
way  for  railroad  company  vio- 
lates constitutional  provision 
against  granting  of  municipal 
aid.  Covington  &  M.  R.  Co.  v. 
Mayor,  etc.  (Ga.).  174. 

Fireman  injured  by  Overturning 
of  bose  carl  through  negligence 
of  driver  of  cart.  In  action 
against  street  railway  company, 
Ar/rf  that  they  were  not  respon- 
sible for  acts  of  each  other. 
Elylon  Land  Co.  v.  Mingea 
(Ala.).  309. 
NEGLIGEN'CE.  See  CoNTRiBtrroRY 
Necugencb;  Childrbm;  Fikes  1 
Streets  ;  Stbebt  Railways. 

Failure  to  avoid  injury  to  trav- 
eller furnishes  ground  of  action 
although  traveller  guilty  of  neg- 
ligence. Kellny  v.  Mo  Pac.  R. 
Co.  (Mo),  i86. 

Imputed  negligence.     See  Parent 

Fireman  injured  by  over- 
turning of  hose  cart  cannot 
have  imputed  to  him  negligence 
( f  ot  driver,  Eiyton  Land  Co.  p. 
Mingea  (Ala.),  30?. 

of    person    driving    vehicle, 

315  «.- 

Liability  for  acts  of  independent 
contractors,  104  it. 

Pleading.  Complaint  held  not 
objectionable  in  not  specifying 
negligence  which  caused  injury. 
Pope  V.  Kansas  City  C.  R.  Co. 
(Mo.).  390. 

Principal   is   not   responsible   (or 
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NEGLIGENCE— Oi//H»ir^. 

act  of  independent  contractor 
unless  act  must  have  been  an- 
ticipated as  probable  conse- 
Sience  of  work  contracted  for. 
hio  S.  R.  Co.  V.  Morey  (Ohio' 
97. 
NEGOTIABLE  INSTRUMENTS.  See 

Bonds. 
NUISANCE.     See    Streets^    Strket 

Determination  of  what  constitute! 
a  nuisanceis  a  question  oi  fact. 
State   V.   Heidcnhain  (La).  387. 

Municipal  corporation  has  Urge 
discretion,  in  determining  what 
constitutes.  When  discretion 
will  be  interfered  with.  State 
!>.  Heidenhaia(La.),  287. 

Statute  defining  nuisance  and  au- 
thorizing action  to  Ik  brought 
by  any  person  injuriously  af- 
fected thereby,  Aelii  not  to 
change  common  law  rule  re- 
quiring plaintiff  in  action  to 
show  special  injury  irreparable 
in  its  nature.  Fogg  v.  Nevada 
C.  O.  R.  Co,  (Nev.),  105. 
OBSTRUCTING  TRACK.    See  Grim- 

OFFICERS  AND  AGENTS.     See  At- 


Director  ;  advances  by.  held  not 
to  give  lien  on  bonds,  director's 
action  being  a  fraud   on   com- 

fiany.  Richardson  v.  Gteea 
U.  S.).  380. 

advances  made  by,  to  whom 

paid  up  stock  bad  been  issued 
gratii ;  director  held  not  to  have 
priority  over  fieaa  Jidc  creditor 
on  bonds  given  him  as  collateral. 
Richardson  v.  Green  (U.  S.), 
380, 


company.      Wrightsville    &   ' 
R.  Co.  V.  Holmes  (Ga.),  699. 

equity  will  not  enforce  con- 
tract made  by  wiib  corporation 
except  good  faith  be  shown, 
Richardson  v.  Green  (U,  S.), 
380. 

Fiduciary  relation  between  officers 
and  mortgagor  and  of  company 
endorsing  ils  bonds  and  fore- 
closing mortgage  held  not  to  to- 
validate  decree  in  absence  of 
fraud.  Toledo,  etc.,  R.  Co.  v. 
Hamilton  (U.  S,),  485. 
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Ufd. 

Purchase  ol  land  tbrout{h   which 
road    is    located    by    officer  of 
company,  6ii  n. 
ORDINANCE.    Sec  StrbetRailwav. 
PARENT  AND  CHILD. 

Contribuwry  neKliijence  of  par- 
ent.    Province  of  jury,     304  n. 

Imputed  negligence.  Custodian 
of  infant  perminlnfj  it  to  wan- 
der on  track,  negligence  not 
impuied  to  itifant.  Chicago  W. 
D.    R.  Co,    V.   Ryan   (ili,),  396. 

doctrine  of,   309  n. 

• Negligence   of  guardian    or 

person  in  charge  of  child  not 
imputed  to  infant,  Newman  v. 
Phillipsburgh  H.  C.  R.  Co. 
(N.  J.),  305. 

— —  Negligence  of  parent  or  per- 


n  havt 


of    ( 


lild  r 


mputeU  10  child.   Chicago 
Ciiv  R.  Co.  V.  Wilcox  (III.),  agg. 
PASSENGERS.      See    SrnEEr    Rail- 

PHYSICIAN.     SeeDAMAGES. 

PLEADING. 

Amendment  of  complaint  in  ac- 
tion by  lireman  injured  through 
defective  street  railway  track, 
held  not  to  introduce  new  cause 
of  action,  Elylon  Land  Co.  v. 
Minsea  (Ala,),  309, 
Amendment  should  generally  be 
allowed  upon  equitable  terms 
under  slalute.  Kelsev  1-.  Chi- 
caRO  &  N.  W.  R.  Co    (S.  Dak.), 

Demurrer  to  complaint  insuffi- 
ciently allcRinK  corporate  exist- 
ence of  defendant  and  owner- 
ship of  railroad.  AeU  properly 
overruled  Eaton  v  Oregon  R, 
&  N.  Co,  (Ore.),   57, 

Equity  pleading.     See  EyLfTY. 

Negligence  which  caused  injury  : 
complaint  held  not  obiection- 
ahle  in  not  specifving.  Pope  v. 
Kansas  City  C.    R.   Co,,   (Mo.), 


I    fct 
Js",  O,  &  N,  R   Co,  (La,),  363, 

Pleading  in  justice  court  need  not 
be  accurate  upon  former  mat- 
ters, Keisey  v-  Chicago  &  N, 
W,  R.  Co.  (S,  Dak,),  43. 

Presumplion     is    that    complaint 
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PLEADING— ("oBftux/i'. 

action  wbere  record  shows  that 
amendment  allowed,  but  not  its 
nature.  Kelsev  v.  Chicago  S 
N.  W,  R,  Co.  (S.  Dak,),  43, 

POLICE  POWER.   See  STKEEr  Rail- 
practice. 

Non-suit;  refusal  of,  held  proper, 
evidence  showing  that  defend- 
ant company  operated  road 
causinj:  accident.  Popej.-,  Kan- 
sas Citv  C.  R.  Co.  <Mo,).  ago, 
PREFERRED    STOCK,     See    Stock 

PRESUMPTION,  See  Fires. 
REAL  ESTATE.  See  Lands. 
RECEIVER, 

Car  trust  lease.    Conversion.    See 

Expenses  and  services  of  trustee 
provided  for  in  trust  deed  :  re- 
ceiver ordered  to  pay  in  fore- 
closure proceeding.  Mercantile 
T.  Co.  V.  Mo.,  K.  &  T.  R.  Co  (C. 
C),  469- 

Foreclosure.  Receivership  ex- 
tended over  portion  of  road  oo 
which  prior  lien  is  clainicd 
on  appticalioa  of  payment. 
Mercantile  T.  Co.  f.  Mo.,  K. 
&  T,  R.  Co.  (C.  C),  469. 

Lease  of  connecting  line  ;  power 
of  court  to  direct  receiver  to 
take,  without  notice  to  parties 
in  foreclosure  suit.  Mercantile 
T.  Co.  V.  Mo.,  K.  &  T.  R,  Co,  (C. 
C).   469. 

Rental  on  rolling  slock  during  first 
receivership  held  not  entitled  to 
priority  over  mortgage  under 
second  receiver.  Knecland  f. 
Am.  L.  &T.  Co,  (t".  S.),  519- 

Rolling  stock   held   by    company 


les 


alnlng  tl 


J  pay   I 


:ntBl o 


cording  to  value  irrespective  of 
actual  use.  Knceland  v.  Am. 
L,  &T,  Co,  (U,S),  S19, 

Specific   performance   of  duty   to 
pav  out  funds.  6;i  h. 
REMOVAL  OF  CAUSES. 

Amendment  of  complaint  al  trial 
so  as  to  bring  claim  within 
amoun I  sufficient  to  justify  re- 
moval forms  no  ground  of  com- 
plaint wbere  defendant  did  not 
make  application  for  removal  of  ' 


D.gnzcdbyGoOgIc 


VOL.  43) 


REMOVAL  OF  CAVSES—Caiilintuit. 
cause.     Northern   P.  R.  Co.  v. 

Austin  (U.  S.),  7. 

Federal  queslion.  Impairing  ob- 
ligation of  contract  by  attempt- 
ing to  enforce  ordinance  against 
company  protected  by  charter. 
State  V.  N.  O.  &  N.  R.  Co.  (La.), 
363- 

must  be  involved  where  both 

state.     State  v.  N.  O.  &  N.    R. 
Co.  (La.),  163. 
RIGHT  OF  WAY.     See  Land  Grant, 
Building.     Company  may  erector 
remove     necessary     buildings. 
Gudger  I..  Richmond.*   D.    R. 
Co.  (N.  Car,).  606. 
Injunction   to   prevent  erec- 
tion of  saw  mill  by  private  par- 
ties on  fight  of  way,  608  n.  1 

for  damages  is  not  liled  in  two 
years;  company  is  not  liable.] 
Gudger  7/.  Richmond  &  D.  R, 
Co.  (N.  Car.),  606. 

on  right  of  way;  statute  pro- 
hibiting has  no  application  in 
cases  in  which  company  owns 
estate  in  fee.  Calcasieu  L.  Co. 
».  Harris  (Tex.),  S70. 

Conveyance  of  right  of  way.  See 
Conveyance. 

Extent  of  use  of  right  of  way  by 
railroad,  608  11. 

Removal  of  soil,   576  «. 

"  Right  of  way"  does  not  include 
lands  owned  in  fee,   576  n. 

means  right  hold  by  com- 
pany in  land   over   which   road 

casieu  L.  Co.  v.  Harris  (Tex.), 
570. 

Rights  and  title  acquired  by  com. 
pany  in  right  of  way,   576  n, 
SIDE  TRACKS. 

Compensation  for  condemnation 
of  right  of  wa^  precludes  claim 
for  compensation  forsubsequent 
construction    of     side     tracks. 

White  I'.  Chicago,  etc.,  R.  Co. 
(Ind.),  156. 

Decree  permitting  construction  of 
single  track  only  without  siding 
for  standing  or  passing  trains 
it/ii  not  to  prohibit  turnouts 
connecting  track  with  ware- 
house. Appeal  of  River  Front 
R.  Co.  (Pa,),   167. 

Ordinance  ^/o" sufficient  to  author- 
n  of,  partly  upon 
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SIDE  TRACKS^Conhntied. 

public  alley  and  partly  upon 
private  property.  Chicago,  etc., 
R.  Co.  u.  Porter  (Minn.),    170. 

To  private  establishments.  Pub- 
lic use.  174  ». 

Switch  track  to  manufacturing 
establishments  is  devoted  to 
public  use  when  it  is  part  of 
general  system  of  railroad,  and 

*  all  persons  upon  it  have  right 
to  use  it.  Chicago,  etc.,  R.  Co. 
V.  Porter  (Minn.).   170. 

Where  side  track  constructed  at 
request  of  proprietor  such  pro- 
prietor is  necessary  party  to 
action  (or  its  removal.  Appeal 
o(  River  Front  R,  Co.  (Pa,).  167. 
SLEEPING  CAR  COMPANIES. 

Specific  performance  ,  of  agree- 
ments with  railway  compknies, 


6500. 

Agreements  with  sleeping  car 
companies,  648  «, 

AgreemenLs  with  telegraph   com- 
panies. 64S  'I. 
.  Bonds  and  stock,  653  n. 

Carriage  of  goods  from  certain 
platform,  650  n. 

Construction  of  depot  and  run- 
ning of  trains,  649  n. 

Construction  of  railway,  648  n. 

Contracts  involving  series  of  acts, 
653  ». 

Contracts  with  railroad  companies; 
specific  performance  of,  645  n. 

Conveyance  of  land.  Mutuality 
of  conditional  contract.  Specihc 
performance  on  tender  of  pur- 
chase monty,  587  b. 

Conveyance  or  purchase  of  lands, 
64s  ", 

Crossing  of  two  railways,  6y>  n. 

Establishment  of  terminus  and 
machine  shops,  648  n. 

Exchange  of  lands,  65T  «. 

Fencing  road  and  payment  of 
.freight  bonds,  650  «. 

Lease  of  refreshment  rooms,  651  it. 

Maintenance      of      sidings      and 


Payment  of  rent  for  leased  road, 

652  ». 
Possession  of  property  under  mort- 


ized byCoOglc 
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PERFORMANCE— G»».' STOCK    AND    STOCKHOLDERS— 
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SPECIFIC 


Ka«e.  653  «.  I 

Repuir  o(  building  damaged  by 
cunstruciiimuf  road  :  equity  will 
Dot  spt-cilically  enforce  agree- 
ment  for.  when  owners  have 
made  necessary  repairs,  and  the 
bill'  also  a^ks  for  damages.  | 
Rcclor.  elc.  r.  Palerson  E.  R. 
C<...\.  J.).  654.  I 

Rc|)^iir  uf  nidd,  05U  n. 

Staiiun  :  coTilraci  lu  build  on  side 
ofmounlain  in  sparM.'ly  seliled  , 
dislriii  not  specifirally  enforced  ' 
on  bi:half  ot  land  owner.  Con- 
ger t'.  New  Vurk.  elc.  R.  Co. 
(N.  Y.I.  ()4J. 

Structures  for  landowner's  benefit, 
64f  «. 

Traffic  and  operating  agreement 
between  two  ro^ids,  651  ri. 

Uncertainty.  Want  iif  mutuality 
in  agreement  bt'  party  holding 
judxmenl  aRainsi  railway  to  as- 
sign it  in  considcratiun  of  agree- 
ment to  organize  new  road  and 
give  him  certificates.  Enforce- 
ment not  decreed.  Appeal  of 
Haliou(Pa,).  709, 
STATION. 

Coniract   to  build.     See   SpECtnc 


STATUTES. 

Declaration  it 
be  a  public 


.   City   of 

La«. 
STOCK  AND  STOCKHOLDERS. 

Assets  for  creditors  ;  capital  stock 
of  corporation  is  in  case  of  in- 
solvency. Richardson  s.  Green 
(U.  S.),'38o. 

Cenificiites  of  indebtedness;  issue 
of.  ,(;■/(/ not  authorized.  Holders 
of   certificates   are  stockholders 

required  to  list  shares  for  taxa- 
tion.  Millerf-RattermanfOhio). 

Issue  of  shares  to  bondholder  upon 
teorganiiation  of  toad.  Exfe%- 
sivc  issue  enjoined.  Lincoln 
Nat.  Bk.  V.  Portland  (Me,),  463. 


estopped   to   altai 
claim'  benefit  of  si 


Paid  up  stock 

:en  paid  up 


that  ii 


of.      Credit. 


1   paid 


ually  b 

equity  V  ... 

case  of  insolvency.  Richardson 
v.  Green  (L'.  S.),  3S0. 
referred  stock :  certificates  issued 
under  act  authorizing,  A.-.'J  10  be 
certificates  of  stock  and  not  cer- 
tificates of  indebtedness.  Miller 
(Ohiol,  339. 
if  dividends    on. 


Af/J  I 


be    gua 
Lt  that  divide 


anty    on,y    in 
nds  are  earned. 

lan  (Ohio).  359. 
tificates   under 


Mortgage  to  secure  payment 

of  dividends  an  incident  to  the 
principal  obligation  ;  cetiificaie 
expresses  intent,  although  in- 
consistent nich  stipulations  of 
mortgage.  Miller  i'.  Ralterman 
(Ohio).  339. 

Ohio  statute  iMic 


e  of.  a 


e  of   f 


tiiicates  of  indebtedness.     Miller 
V.  Ratterman  (Ohio),  3:;g, 

Right  to  vote  at  stockholders' 

mceiings;  right  of  company  lo 
stipulate  that  holders  of  pre- 
ferred stock  shall  not  have- 
Miller:',  Ralterman  (Ohio),  339. 
Voting,  Ownership  of  stock  car- 
ries right  to  vole  as  general 
rule,  Exceplitins,  Miller  i.-. 
Ratterman  (Ohio).  339. 
STREETS.     See  S trekt  Rah  wavs. 

AaseHainenta    against   Abuttparo. 
See  Strket  Railways. 

Wliat  CoQHtitutes. 

Neutral  or  middle  ground.  Strip 
of  '.and  extending  between  two 
streets  Ae/i/  not  to  form  a  pan  of 
them.  Stale  v.  N,  O.  C.  &  L,  R. 
Co.  (La,).  276, 
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STREETS. 

■WTaat  ConotituteB— Cm/i'nitf,/. 

Street  is  space  dedicated  lo  public 
use  for  passage  of  vehicles  and 
animals  in  cities  and  towns. 
Slate  I'.  N.  O.  C.  &  L.  R.  Co. 
(U.f.  375. 
Dedication.  ' 

Railroad  may  dedicate  to  public 
use  a  highway  across  lands  used 
by  it  for  its  railroad  iracks. 
Stale  V.  City  of  Bayonoc  (N. 
JO,  1-6. 

Conveyance  by  railroad  company 
of  lands  bounding  on  slrcel  laid 
out  across  track  effects  dedica. 
tion.     State  v.  City  of  Bayoune 

■     (N-  J.).   >76. 

Fact  that  conveyance  was  made 
while  railroad  was  in  hands  of 
receiver  does  not  prevent  dcdi 
cation  being  inferred.  State  v. 
City  ofBayonneOI.  J.).    176. 

Acceptance    of   dedicalion    held  to 
be     established    by    laying 
street   across   railroad   on   map 

J.°  Ci^t''rof°Bryonne°"<N.  J." 
176. 
Notice  of  assessment  of  benefits 
^^  sufficient  when  il  described 
lands  by  distances  and  subscan- 
tially  showed  what  lands  aS' 
sessed.  Slate  f.  City  of  Bayonnc 
(N.  1.).   176. 

Oooupfttion  OeneraUy. 

Construction  of  embankment  hild 
not    enforceable   by    mandi 
under    statute    providing    such 
remedy  to  enforce  care  of  stret 
occupied  by  railroads.     Slate 
N.  O.  s.  N.  R.  Co.  (La.).  258. 
Duty  of  company  to   pave   street 
imposed  by  ordinance  granting 
right  of  way  enforced   by   man. 
damns.  -  State  v.  N.  O,   &  N.   R. 
Co.  (La.).  263. 

ObstruotioD. 

City  cannot  lease  street  for  pur- 
pose of  storing  cotton.  Marine 
Ins,  Co.  V.  St.  Louis,  etc.,  R. 
Co.  (C.  C),  79. 
Company  placing  cotton  on  street 
and  exposini;  property  to  danger 
of  destruction  by  fire  is  guilty 


itmg 


luisar 


Ins.  Co.  V.  St.  Louis, 
(C.  C),  79. 
Power  of  city  to  authoi 
tion,  g5  n. 


Marii 
c.  R.  Co. 


ochar 


mpany  lo  make 
com pcnsa lion  on  constructing 
new  lines  held  valid.  Tavlorz'. 
Bay  City  St.  R.  Co.  (Mich.),  335. 
Benefitsj  deduction  of.     Sec  Ejt] 

Elev^ 


:ed  roads,    SeeSTB 
:  Cum 


Ruling  that 


Measur 

damages  may  be  recovered  up 
to  limeof  irial  ;  acquiescence  by 
defendant  held  to  preclude  sub- 
sequent objection,  S'ew  York 
El.  R.  Co.  V.  Fifth  Nai.  Bank 
(U.  S.).  403. 

Railroad  company,  and  not  city 
granting  privilege  of  using 
streets,  is  liable  to  abutting  pro- 
prietors for  compensation. 
Burkham  v.  Ohio  &  M.  R.  Co. 
(Ind,),   153- 

Assent  of  property  owners  to  con- 
struction of  railroad  bars  claim 
to  compensation.  Merchants' 
Union  Barb-Wire  Co.  -v.  Chi- 
cago, etc,   R.  Co.  (Iowa).   lat.    ■ 

Purchaser  o(  abutting  lots  is 
charged  with  notice  of  assent  by 
seller  to  occupation  for  railroad 
purposes.  Merchants'  Union 
Barb-Wire  Co.  v.  Chicago,  etc., 
R.  Co.  (Iowa),  lit.  , 
Assent  of  owner  of  lots  held  not  to 
be  affected  bv, outstanding  tax 
title,  Merchanls-  Union  Barb- 
Wire  Co.  v.  Chicago,  etc.,  R.  Co. 
(Iowa),  iJi. 
Acquiescence    in     occupation    of 


n  of  a. 


quie 


r  of  < 


,.     ailroad.     Merchants' 

Union  Barb-Wire  Co,  v.  Chicago, 

etc.,  R.  Co,  (Iowa),  isi. 

Construction  of  railroad  in  street 

doep  not  entitle  owner  of  prop- 

compensaiion,  Forbesi-.  Rome, 
etc.,  R.  Co-  (N.  v.).   137. 

Payment  of  compensation  as  con- 
dition precedent,  97  n. 

Constitutional  provision  for  com- 
pensation for  property  taljen  or 
damaged  only  entitles  abutting 
proprietor  to  damages  for  spe- 
cial injuries.  Jackson  v.  Chi. 
cago,  etc.,  R.  Co.  (C.C),  145. 

Special  injury  to  abutting  pro|H 
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Diversion  of  travel  and  consequent 
loss  ol  business  do  nut  constitute 
special  injurji  to  abutting  pro. 
prietor.  Jackson  v.  Chicago, 
elc,  R.  Co.  (C.  C).   145- 

Compcnaaiion  for  loss  of  business. 


153  « 


Statu [ 


He/J  not 


ti  alonjt  railroad 
abuiiing    pro- 


Chicago,   etc.,    R.  Co.   IC.   C), 
•45- 
Construction   of   railroad   beyond 

abullinEOWnertocompensaiion. 

Trusicea,   etc   t:    Milwaukee  & 

L.  W.  R.  Co.  (Wis),   isi. 

Construction  of  f;a[i.'s  at  crossing 

taking  property  entitling 


■bui 


Tti 


■.  Milwau- 
kee A  L.  W.   R.  Co.  (Wis.).   i3j. 


SL.W.R.Co.(Wis.>, 


emliiinkment   in 

mpcnsali.m.    Ot- 
Lurk.  L-tc,  R.  Co. 

F      ^mh^nkmcnt, 

■churiKcof  Rrade, 
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STREETS. 
Compena&Uon  to   Owwa*—Qm- 

owner  not  entitled  (o  compensa- 
tion, Jackson  r.  Chicagu,  clc, 
R.  Co.  (C.  C).  145. 

Compensation  for  con dem nation 
of  right  of  way  precludes  claim 
for  compensation  for  subsequent 
construction  of  side  tracks. 
White  1'.  Chicago,  etc.,  R.  Co 
(Ind.).  156. 

Measure  of  consequential  damagis 
arising  from  embankment  in 
street  is  damages  sustained  U- 
fore  bringing  actic 
permanent  di 
Ottcnot  ;.,  New  York,  eti 
Co.  (N.  v.).  125. 
^unctioa  (uid  Bjectment. 


y  be, 


Parti 


iLiititf: 


compensation,  abutting  onner; 
may  be  joined  as.  Taylor  : 
Bay  City  St.  R.  Co.  (Mich.l.  3;;. 
Abutting  property  owner  may  en. 
join  construction  of  railroad  lor 


allhoi 
he 


itute  proceedings  fi> 
i^ssment  of  damages.  Geor 
S.  &  F.   R.  Co.  V.  Ray  (Gal 


Right  t 


■ada  C.  O.  R,  Ci^ 
clion  against  cnn- 
1  railroad  track  in 


M-  R.  Co.  (Inil. 


"53- 


enlitlinfi;; 
vMifcL-e&' 


ccupritirin   on  street  for 

liiirh:ich     V.     Des 

i  K,  C,  li.  Co.  (lu'va). 
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STREETS. 

IqluDotion  and  ISeotment — Con- 

Judgmeat  for  damages  ihongh  ud- 
paid  merges  defenses  available 
to  railroad  company,  such  as 
consent  of  property  owners,  and 
injunction  may  be  granted  nol- 
withsianding.  Harbach  v.  Des 
Moines  &  K.  C.  R.  Co.  (Iowa), 
IIS- 

Statute  a  uthoriiing  con  St  ruction  of 
railroad  controls  conflicting  or- 
dinance. Trustees,  etc.  v.  Mil- 
waukee &  L.   W.  R;  Co.  (Wis,), 

Purchaser  of  railroad  at  foreclos- 
ure sale  acquires  only  rights  of 
company  constructing  railroad. 

street  without  paying  compen- 
sation. Harbach  v.  Des  Moines 
&K.  C.  R.  Co.  (Iowa),  115, 

Trespass  by  purchaser  of  railroad 
at  foreclosure  only  'commences 
from  purchase  oE  road  and  limi< 
talion  only  begins  to  run  then. 
Harback  v.  Des  Moines  &  K.  C. 
R.  Co.  (Iowa),    115,  , 

Where  side  track  constructed  at 
request  of  proprietor,  such  pro- 
prietor is  necessary  party  to  ac- 
tion for  its  removal.  Appeal  of 
River  Front  R,  Co.  (Pa.).      ' 


STREETS. 
ITegligenoe —  Continutd. 

agement   of    locomotivea.      In- 
structions,  lq3n. 

Failure  to  avoid  injury  to  traveller 
furnishes  ground  of  action  al- 
though traveller  guilty  of  negli- 
gence. Kellny  v.  Missouri  P. 
R.  Co.  (Mo.),  186. 

Knowledge  of  dangerous  condition 
of  street ;  use  of  street  with,  is 
not  negligence  p<r  s^.  Elylon 
Land  Co.  v.  Mingea  (Ala.).  309. 

Negligent  emission  o(  steam  and 
smoke.   194  «. 

Person  driving  upon  railroad  with- 
out looking  cannot  he  held 
guilty  of  negligence  fir  a. 
Kellny  v.  Missouri  P.  R.  Co. 
(Mo.),  186. 
STREET  RAILWAYS.  See  also 
Electric  Railways;  Elevated 
Roads  :  Streets. 
Qener&lly. 

City  authorized  to  contract  for  con- 
struction of  street  railroads  may 
authorize  railroads  to  be  oper- 
ated by  animal  or  mechanical 
power.  Williams  v.  City  Elec- 
tric St.  R.  Co.  (C.  C).  215. 


rling 


single  track  only  without  siding 
for  standing  or  passing  trains, 
Aeii/aoi  to  prohibit  turnouts  con- 
necting track  uith  warehouse. 
Appeal  of  River  Front  R.  Co. 
(Pa.),  167. 
Owner  assenting  to  occupation  of 


by  I 


1  of 


track,     Burkham  v.  Ohio  &  M 
R.  Co.  (Ind.).  153. 

Complaint  in  ejectment  againsl 
railroad  company  is  insufficient 
if  it  fails  to  denv  condemi 

■   of  lands.     Tom'kinsr,  Al 
&  K,  R.  Co,  (S.  Car.).  127, 

Right  of   lot   owner   to   ma 
ejeclmenl  against  railroad 
pany.   ll<)  "■ 
Ivegligenoe. 

City  liable  to  traveller  injured  by 
defective  track  in  street  has  ac- 
tion over  against  street  railway 
company.  Carty  t:  City  of  Lon- 
don (Onl.),  27g. 

Degree  of  care  required  in  man- 
43  A,  &  E.  R.  Cas.--47 


t  of 


ion  doe 


It  requi 


uthoriiies  as  well 
ent  or  abutting  proprie- 
change  of  motive  power 


ailroads  for  gener 


c  St.  R. 


,e  held  tc 


power,  but  upon  n 
Williams  r .  City 
Co.  (C.  C).  zm. 
Electricity.     Si 

authori/o  use  of,  Taggarl  z: 
Newport  St.  R.  Co,   (R.  L).  308. 

Frightened  horse.  Company  not 
liable  for  death  of  horse  fright- 
ened al  street  car  which  had  run' 
off  track,  Peopie^s  Pass.  R,  Co. 
v.  Haiel  (Pa.).  400. 

Injuries  to  horse.  Horse  in  street 
fell  dead,  but  there  was  no  evi- 
dence 10  show  that  it  via^  fright- 
ened  by  street  car  which  had 
run  off  track.  Company  held 
not  liable.  People's  Pass.  R. 
Co,  :',  Hazel  (Pa.),   400. 

Nuisance.  Removal  of  T  rails  by 
city  under  ordinance  as  to  grad- 
ing, enjoined.  Appeal  of  Evasion. 
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STREET  RAILWAYS. 
Oeneraliy—  c  ™  I  in  utd. 

etc.,  R.  Co.  (I'a.l,  253. 
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cay    (>roh 

bui 

g   smoking   held 

consumlional 

exercise  of  police 

power. 
ConBtruction 

o.    Heidciihain 

Cump<;nsi<Li 

abuilers;amend- 

har 

the   consl 

un   ■.(   new   lines 

hL'ld  vahd 

T 

lylor  V.  Bay  Ciiy 

Si.  R,  Co. 

Mi 

h.l.  1T5.   , 

Operal 

on  of  slri-ct  railroad 

by  meiha 

ica 

power  is  nol  ad- 

uiie  on  land  and 

ff 

und  for  claim  to 

compcnsa 

Lon 

Williams -^.Cily 

ElL-,-tricSt 

R. 

Co.  (C.  C),  BI5- 

CoiiHicting 

righ 

ts.      Cable    com- 

pany  cons 

rue 

mg  horse  or  dec- 

- — Enslruciion  ihat  recovery 
could  only  be  for  permanent  in- 
jury lo  piainliff's  property  held 
properly  refused.  New  York 
El,  R.  Co.  V.  Fifib  Nal.  Bank 
d'.  S.).  403. 

:;   of  damages  is   di- 


ished 


;ntal o 


of   property.     Talirt 


-M. 


nEI.R.  Co.(N 
re..fdamaRes 
t  duma^es  may  be 
l„Um=ofm.l;.cq 
defendant  (iL-ld  to 
■sequent      objectioi 


.   Mel 


red   by 


I  of  I 
lOUgh  for  additional 
lianapolis  C.  St.  R. 
:ns'Sl.  R.  Co.dnd.), 

of  railroad 


specify    power    under    statute. 
Taggart  v.  Newport  St.  R.  Co. 
(R.  I.).  ao8. 
Nuisance ;    unauthorized    use    ol 


L  for  s 


lion  with  operation  of  railway 
by  steam  iuid  to  be.  giving 
cause  of  action  to  abuicing  pro- 
prietor. Hussner  v.  BrooJtlyn 
C.  R.  Co.  (N.  Y.),  319. 
Parties  plaintiff;  in  action  to  en- 
join, abutting  pruprielors  may 
be  joined  as.  Tavlor  v.  Bay 
City  St.  R.  Co.  (Mich.).  535. 
Whether  substantial  injury  10 
premises  resulted  from  unau- 
thorized use  of  street  for  oper- 
ating steam  railroad  h,-U  to  be 
for  jurv.  Hussner  f.  Brooklyn 
C.  R.  Co.  (N.  v.).  219. 
Iqjiiry  to  Paasenger. 

Boy  on  platform  threatened  bv 
conductor  jumped  off  and  na5 
run  over;  case  held  properly 
submitted  to  jury.  McCann  :■. 
Sixth  Ave.  R.  Co.  (N.  Y.).  ag?. 
^uriea'to  FersODS  on  Track. 
Cable   car   gripman   having   seen 

erly  submitted  10  jurv.  Pope:. 
Kansas  City  C.  R.  Co'.  (Mo.),  190. 

Cable  railway.  Contributory  neg- 
ligence. Standing  between  two 
parallel  tracks,  393  n. 

Child  wandering  on  track  and  run 
over;  right  of  action  not  de- 
feated by  elder  sister's  careless- 
ness. Newman;-.  Phillipsburgh 
H.  C,  R.  Co.  (N.  J.),  305. 

Complaint;  sufBucncy  of  inaction 
against  cable  company  [or  run- 
ning over  and  killing  traveller. 
Pope  V.  Kansas  City  C.  R.  Co, 
(Mo.),   2,^. 

Defective  tract.  Admissibility  in 
evidence  of  contract  between 
company  and  city  to  show  that 
company  was  licensed  to  con- 
struct its  road.  Ely  Ion  Land 
Co.  7;.  Mingea  (Ala.).   309. 

fireman  injured  bv.  Amend- 
ment of  complaint  held  not  lo 
introduce  new  cause  of  action, 
Elylon    Land   Co.     v.   Mingea, 


(Ala. 


309. 


:ady  1. 


ar    should   be 

o  prevent  acci- 
dent. ■  Andersons'.  Minneapolis- 
St.  R.  Co.  (Minn.),  J9*. 
Driver  while  making   change  for 
passenger  ran  down  pedestrian. 
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STREET  RAILWAYS. 

Xnjuriea  to  Peraona  on  Traok— 

Conlinutd. 

company  held  not  excused. 
Aodcrson  v.  Minneapolis  St.  K. 
Co.  (Minn.),  294- 

Evidence  as  to  hours  of  drivers 
and  conduciors;  admissibility 
of.  317  »■ 

(hat  car  driver  was  over- 
worked held  not  admissible. 
Gnmb  V.  Twenty-third  St.  R. 
Co.  (N.  Y.),  315. 

Fireman  injured  by  overturning 
of  hose  cart:  contributory  neg- 
ligence in  neglecting  to  warn 
driver  against  excessive    speed. 

■  Eiyton  Land  Co.  v.  Mingea 
(Ala.),  30g. 

negligence  of  driver  of   hose 

carl  not  imputed  to  him.  Elylon 
Land  Co.  -v.  Mingea  (Ala.),   309. 

Imputed  negligence  of  custodian 
of  infant  held  not  to-  relieve 
company  from  liability  for  in- 
jury to  child.  Chicago  W.  D. 
R.  Co.  V.  Ryan  (111.),  396. 

Lookout;  instruction  that  it  is  duty 
to  keep,  not  open  to  objection 
that  it  was  calculated  to  mislead 
although  there  were  two  parallel 
tracks.  Pope  v.  Kansas  City  C. 
R.  Co.  (Mo.).  290. 

Person    digging   ditch   in    street. 
Contributory  negligence,  299  n. 
Bep^  of  Street. 

City  liable  for  personal  injury 
caused  by  want  of  repair,  held 
to  have  action  over  against 
street  railway  company.  Carty 
V.  City  of  London  (Ont.).  179. 

Contract  of  city  with  company 
held  not  to  prevent  city  from 
paving  whole  street  and  levying 
assessment.  Gilmore  v.  City  of 
Utiea(N.  Y.).  225. 

Contract  with  city  as  to,  only  en- 
forceable in  action  by  city. 
Gilmore  v.  City  of  Utica(N.  Y.), 

,  Discretionary  power  of  city  to 
impose  cost  on  railway  not  man- 
datory; assessment  on  property 
owners  not  illegal.  Gilmore  f. 
City  of  Utica  (N.  Y.),  225. 

Failure  of  city  to  enforce  liability 
of  railway  does  not  aflcct  valid- 
ity of  assessment  on  property 
owDers.  Gilmore  f.  City  of  Utica 
(N.  Y.).  M5. 

Ijabitity  of   lessee.     Applicability 


STREET  RAILWAYS. 
Bepair  of  Street— Con/i'ifif^. 

of  statute  under  which  lessor 
company  was  organized.  Gil- 
more V.  City  of  Utica  (N.  Y.), 
335. 

Obligation  of  company  held  not 
to  extend  to  streets  on  which 
tracks  do  not  pass.  State  v.  N. 
O.  City  &  L.  R.  Co.  (La.),  276. 

Obligation  of  company  on  which 
duty  is  imposed  to  restorcstreet 
to  former  usefulness;  no  require- 
ment 10  conform  to  absolute  re- 
quirements of  municipality. 
Gilmore  v.  City  of  Utica  (N.  Y.), 

225- 


SUBROGATiON. 

Insurer  who  is  subrogated  to  the 
insured's  right  of  action  against 


:  Ins. 


St.  Louis,  ett.,  R.  Co.  (C.  C),  79. 
SUNDAY. 

Indictment  for  running  trains  on 

Sunday  not  authorized.     State 

V.  Norfolk  &  W.  R.  Co.  (W.  Va.), 

330. 
Operation  of  railroads  on  Sunday. 
.    Violation  of  Sunday  laws,  333  n. 
TELEGRAPH  COMPANIES. 

Specific      performance    of  agree* 

648  n. 
TELEPHONE   COMPANIES. 

Telephone  company  whose  wires 
are  affected   cannot   in   present 

,  Elate  of  science  enjoin  operation 
of  electric  railway.  Cumber- 
land Teleph.  &  Teleg.  Co.  v. 
United  Electric  R.  Co.  (C.  C). 
194. 
TRESPASS. 

Continuing  trespass.  Party  in- 
jured may  recover  for  injuries 
sustained  within  three  years  be- 
fore action  was  commenced. 
Savannah,  etc.,  R.  Co,  v.  Davis 
(Fla.).    542- 

Damages.  Evidence  of  what 
plaintiff  could  have  made  by 
putting  lands  to  other  use,  inad- 
missible. Wrightsviile  &  T.  R. 
Co,  V.  Holmes  (Ga.),  609. 

Director  buying  land  through 
which  railway  is  located  cannot 
recover  damages  for  trespass  by 
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